Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations

Major Timothy Austin Furin”

It’s hard to conceive that it would take more forces to provide stability in post-Saddam Iraq than it
would take to conduct the war itself and secure the surrender of Saddam’s security forces and his army.
Hard to imagine.'

I. Introduction

Since the end of the Cold War, the United States has been increasingly involved in stabilization and reconstruction
operations throughout the world.> In many cases, the government has failed to rapidly and effectively respond when
necessary. > These failures occurred, in large part, because the U.S. Government was not fully prepared to execute these
operations.* This has resulted in the unnecessary loss of human life, increased damage to civilian infrastructure, and
increased overall stabilization and reconstruction costs.” The U.S. Government’s lack of preparedness in this area was most
readily apparent after the fall of Baghdad.® The early stabilization and reconstruction efforts in Iraq were met with sharp
public criticism and are largely viewed as the catalyst for change in the U.S. Government’s policy concerning how
stabilization and reconstruction operations are conducted.’

Within the Department of Defense (DOD), there have been three significant changes in the conduct of stabilization and
reconstruction operations.® First, DOD formalized a new stability operations policy that elevated stability operations to a
core military mission on par with combat operations.” Second, DOD broadened its military planning guidance to more fully
address pre-conflict and post-conflict operations.'® Third, DOD developed a new joint operating concept to serve as the basis
for how the military will support future Stabilization, Security, Transition and Reconstruction (SSTR) operations.''

The DOD’s new approach to SSTR operations raises two critical issues: (1) what is DOD’s role when executing these
operations and, (2) to what extent can these operations be lawfully conducted under existing fiscal law principles? This
article will address those questions. In doing so, it will examine DOD’s new approach to SSTR operations and determine the
extent to which the armed forces can legally conduct these operations under the current statutory appropriations and
authorizations that Congress has enacted for DOD. It will also examine current SSTR operations conducted in support of the
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Global War on Terrorism, before identifying additional appropriations and authorizations that would enable the U.S. military
to fully execute these operations.

This article begins with an overview of the existing fiscal law framework and discusses how that framework is applied to
DOD when funding military operations. By examining the U.S. Government’s stabilization and reconstruction policy and
focusing on the changes that have been made as a result of the perceived failures in Iraq, this article evaluates DOD’s new
approach to SSTR operations and determines the scope of military support envisioned under that approach. It then discusses
several select Congressional appropriations and authorizations that permit DOD to conduct foreign assistance. Finally, this
article evaluates the SSTR operations currently being executed in support of the Global War on Terrorism, identifies the
fiscal and policy issues raised, and recommends potential solutions to those issues.

II. Fiscal Framework

The general rule is that the Department of State (DOS) is the government agency primarily responsible for funding and
conducting foreign assistance on behalf of the U.S. Government.'? There are two exceptions to this rule that allow DOD to
fund and conduct foreign assistance in certain cases.”’ First, the Government Accountability Office (GAO) has determined
that DOD can fund and train foreign military forces if the purpose of the training is interoperability, safety, or familiarization
of those forces with U.S. military forces.'* Second, DOD can fund and conduct foreign assistance if Congress enacts a DOD
appropriation and/or authorization for that purpose.”” In order to fully understand how these exceptions are applied, it is
necessary to examine the fiscal framework in which they are rooted.

A. United States v. MacCollom

In the case of United States v. MacCollom,'® the Supreme Court examined a statute that granted limited authority to
federal courts authorizing them to expend public funds to furnish transcripts for plaintiffs in certain actions.'” At issue in
MacCollom was whether the federal courts could authorize the expenditure of public funds to furnish transcripts for plaintiffs
in actions that were not explicitly covered by the statute."® The Court determined that public funds could not be expended
without express congressional authorization."” In the plurality opinion, Justice Rehnquist noted, “The established rule is that
the expenditure of public funds is proper only when authorized by Congress, not that public funds may be expended unless
prohibited by Congress.””® MacCollom is the foundation upon which the remainder of the fiscal framework is built. The
next section of this article demonstrates how this rule is applied to DOD when funding military activities.

B. The Honorable Bill Alexander Opinion

On 25 January 1984, Congressman Bill Alexander requested that the GAO investigate and provide a formal legal opinion
concerning the propriety of using DOD Operations and Maintenance (O&M) appropriations to fund various activities which
took place during a military exercise in the Republic of Honduras.*’ Congressman Alexander also requested that the GAO
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2151 (2000).

13 The Honorable Bill Alexander, 63 Comp. Gen. 422, App. A; see also U.S. CONST. arts. I, § 9, cl. 7; IV, § 3, cl. 2.
'* The Honorable Bill Alexander, 63 Comp. Gen. 422, App. A.

'51d.; see also U.S. CONST. arts. I, § 9, cl. 7; IV, § 3, cl. 2.

19426 U.S. 317 (1976).

7 1d. at 320.

¥ 1d. at 321.

“1d.

2 |d. (citing Reeside v. Walker, 11 How. 272, 291 (1851)).

2! The Honorable Bill Alexander, 63 Comp. Gen. 422, App. A, at 1 (1984).

2 OCTOBER 2008 « THE ARMY LAWYER « DA PAM 27-50-425



determine whether any Anti-Deficiency Act (ADA) violations had occurred if they found that the participating units had
improperly used O&M appropriations to fund those activities.*”

1. Facts

On 3 August 1983, DOD commenced a joint combined military exercise (Ahuas Tara) in the Republic of Honduras.
During this exercise, over 12,000 U.S. military personnel participated in joint maneuvers with the Honduran military.** Part
of these maneuvers involved U.S. military forces providing substantial infantry, artillery, and medical training to Honduran
military personnel.”

United States military forces also completed various construction activities throughout the exercise.” These activities
included: (1) building a 3500-foot dirt airstrip; (2) expanding a 4300-foot dirt airstrip to 8000 feet; (3) expanding a 3000-foot
asphalt airstrip to 3500 feet; (4) building approximately 300 wooden huts to use as barracks, dining facilities, and
administrative offices; and (5) conducting site preparation and installing two radar facilities.”’

Finally, U.S. military forces executed numerous humanitarian assistance missions in support of the exercise.”® These
missions included: (1) providing medical assistance to approximately 50,000 Honduran civilians; (2) providing veterinary
services to approximately 40,000 animals; and (3) building a school to be used by Honduran children.”’

All of the aforementioned activities were charged to DOD O&M appropriations as operational exercise expenses.”’
Generally, O&M appropriations can only be used for “expenses, not otherwise provided for, necessary for the operation and
maintenance of the applicable service or agency.”' The main issue in this case was whether these activities were necessary
for the operation or maintenance of the U.S. military units that participated in the exercise.

2. The GAO Findings

On 22 June 1984, the GAO issued a formal opinion finding that DOD had improperly used O&M appropriations during
the exercise.”” First, they determined that DOD improperly used O&M appropriations to train Honduran military personnel
and concluded that this training should have been funded by DOS as security assistance to the Republic of Honduras.” Next,
the GAO found that DOD improperly used O&M appropriations to fund construction activities that cost in excess of
$200,000.>* The GAO indicated that O&M appropriations could have been used to fund construction activities costing less
than $200,000 if the activities were primarily for the benefit of U.S. military forces and not for the benefit of the Honduran
military.” Finally, the GAO determined that DOD improperly used O&M funds to conduct humanitarian assistance
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activities.®® The GAO noted that DOD has no separate authority to conduct humanitarian assistance activities except on
behalf of other U.S. Government agencies or as incidental to the provision of security assistance.’’

The GAO then turned to the issue of whether the misuse of DOD O&M appropriations, by the units involved in the
exercise, constituted ADA violations.*® The GAO found that these units committed ADA violations when they used O&M
appropriations to fund the training of Honduran military personnel and when they used O&M appropriations to provide
humanitarian and civic assistance.”” The GAO was unable to determine if any ADA violations occurred as a result of the
various construction activities because they could not establish if any of those activities individually exceeded the $200,000
threshﬁld for unspecified minor military construction.* They recommended that DOD conduct its own investigation on this
point.

The next sub-section of this article discusses the analysis the GAO used to reach their findings. This analysis is
important because it will be used to evaluate whether current SSTR operations are being properly funded.

3. The GAO Analysis

The GAO analysis started by reiterating long standing fiscal law principles.* First, the GAO noted that O&M
appropriations are to be used for “expenses, not otherwise provided for, necessary for the operation and maintenance of the
applicable service or agency.”” The GAO then stated that DOD did not have unlimited discretion on how to use O&M
appropriations.** Rather, the use of O&M appropriations must be “necessary or incidental to the proper execution of the
object of the appropriation.” This is often referred to as the Necessary Expense Doctrine.*

The GAO then discussed three factors to be considered under the Necessary Expense Doctrine.!’ First, “the expenditure
must be reasonably related to the purpose for which the appropriation was made.”® Next, “the expenditure must not be
prohibited by law.” Finally, “the expenditure must not fall specifically within the scope of some other category of
appropriations.” The GAO then applied these three factors to the activities conducted during the joint combined military
exercise in Honduras.”'

a. Training Activities
The GAO found that DOD improperly used O&M appropriations to train Honduran military personnel during the

exercise because the training amounted to security assistance and as such, fell specifically within the scope of more specific
appropriations.> The GAO noted that during combined military exercises there will necessarily “be a transfer of information
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and skills between the armed forces of the participating countries.”” The GAO determined that “some degree of

familiarization and safety instruction is necessary before combined-forces activities are undertaken, in order to ensure
‘interoperability’ of the two forces.”* The issue here was whether the transfer of information rose “to a level of formal
training comparable to that normally provided by security assistance projects.””

The GAO examined the training that was conducted by U.S. military forces and found that it constituted formal training
instead of training geared towards ensuring the interoperability of United States and Honduran military forces.”® The GAO
determined that DOD could not use O&M appropriations to fund and conduct this training because Congress had specifically
established comprehensive legislative programs to formally train foreign military forces.”’

b. Construction Activities

The GAO found that DOD improperly used O&M appropriations to fund construction activities costing in excess of
$200,000, the statutory threshold for unspecified minor military construction projects.”® They determined that DOD’s use of
O&M appropriations was proper to the extent construction activities cost less than $200,000.” The GAO, however, was
unable to dete;(‘)mine which construction activities were proper because they could not verify the costs or the accounting
methods used.

The GAO noted that Congress had specifically appropriated funds to be used for military construction projects.®’ Next,
they established, that apart from this appropriation, Congress had also provided authorization for DOD to use O&M funds for
unspecified minor military construction projects costing less than $200,000.> The GAO then noted that neither of these
authorities were “the basis for DOD’s use of O&M funds for its construction activities in Honduras.”® As such, the GAO
examined whether DOD had separate authority, apart from those mentioned above, to use O&M funds for the construction
activities conducted during the exercise.** The GAO determined that DOD did not have separate authority to use O&M
funds for military construction activities because Congress had legislated specific appropriations available for these
activities.”> The GAO then found that regardless of DOD’s intentions, O&M appropriations could be used to fund
construction activities costing less than the statutory threshold.*

¢. Humanitarian and Civic Assistance Activities

The GAO found that DOD improperly used O&M appropriations to perform humanitarian assistance and civic activities
during the exercise because such activities fell specifically within the scope of other appropriations.®” First, the GAO
recognized that DOD “has long carried out a wide variety of Humanitarian Assistance and civic action programs in Central
America.”® Tt then noted that, “[iJn some cases, assistance has been provided through written agreements with the Agency
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for International Development (AID) under authority of the Economy Act, 31 U.S.C. § 1535. In other cases, however, U.S.
forces have carried out humanitarian and civic action activities without reimbursement from AID or the host-country.”® The
issue in this case was whether DOD has independent authority to conduct humanitarian assistance activities.”

The GAO determined that DOD could conduct humanitarian assistance activities on a limited basis as part of its core
military mission.”' The issue then became whether the humanitarian assistance activities conducted in this case exceeded the
scope of what was permissible.”” The GAO examined the activities conducted during the exercise and found that they were
extremely extensive in nature and as such, exceeded the scope of what was permissible.”” The GAO determined that these
activities should have been funded and conducted under DOS authority and not with DOD O&M appropriations.”

4. The Conclusion

The Honorable Bill Alexander opinion adds two key pieces to the fiscal framework. First, it establishes that DOD can
fund and train foreign military forces if the purpose of the training is interoperability, safety, or familiarization of those forces
with U.S. military forces.” Second, it establishes when DOD can use O&M appropriations to conduct foreign assistance.’®
In particular, it clarifies what activities are “necessary or incidental to the proper execution of the object of an
appropriation.””’

C. Conclusion

The DOS is the government agency primarily responsible for funding and conducting foreign assistance on behalf of the
U.S. Government.” There are two exceptions to this general rule.” First, DOD can fund and train foreign military forces if
the purpose of the training is interoperability, safety, or familiarization of those forces with U.S. military forces.*” Second,
DOD can fund or conduct foreign assistance if Congress enacts a DOD appropriation and/or authorization for that purpose.®'
Absent one of these two exceptions, DOD cannot fund or conduct foreign assistance on behalf of the U.S. Government. This
fiscal framework significantly affects DOD’s ability to conduct SSTR operations pursuant to DOD Directive 3000.05.*

III. The U.S. Government’s Stabilization and Reconstruction Policy

There are numerous U.S. Government agencies that are involved with creating and implementing U.S. foreign policy.*
The DOS and DOD are largely viewed as the two most significant agencies within this area.** This section of the article will
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discuss how these agencies have modified their approach to stabilization and reconstruction operations as a result of the
Global War on Terrorism.

A. Past Practice

In the past, U.S. foreign policy was conducted by DOS “until it was apparent that diplomacy had run its course and war
was inevitable—at which point it was turned over to the military.”® This separatist approach changed considerably in the
years following the Cold War.* After the fall of the Soviet Union, DOS and DOD increasingly found themselves being
forced to work together to achieve foreign policy goals.”” Both agencies struggled to define their roles in this new and
changing global environment.® This identity crisis significantly impacted the various peacekeeping missions and
humanitarian efforts that were conducted in Somalia, Haiti, Bosnia, and Kosovo.*”” The lack of clearly defined foreign policy
roles came to the forefront during the Global War on Terrorism, and was especially evident during the early stabilization and
reconstruction efforts in both Afghanistan and Iraq.”’

The early stabilization and reconstruction efforts in Afghanistan and Iraq are largely viewed as unsuccessful.”’ For the
most part, this can be attributed to the fact that DOS and DOD lacked clearly defined roles and failed to unify their efforts.””
These initial stabilization and reconstruction failures were met with sharp public criticism and are seen as the reason why
these agencies changed their policies concerning how the operations are conducted.”

Both DOS and DOD have significantly altered how they approach stabilization and reconstruction operations. The
policy changes, and the events that gave rise to them, are discussed below. It is important to note that in most cases the
agencies acted independently, so the timing of the events and policy changes do not necessarily coincide.

B. The DOD and the Defense Science Board Study

In January 2004, the Secretary of Defense tasked the Defense Science Board™ to conduct a study that focused on
increasing the effectiveness of U.S. Government agencies “across the spectrum of activities from peacetime through
stabilization and reconstruction.” The study, Transition to and from Hostilities, was performed throughout the summer of
2004 and the results were released in December 2004.°° The Defense Science Board made two key recommendations that
shaped DOD policy.”’
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First, the Defense Science Board recommended that the government create “Contingency Planning and Integration Task
Forces” to focus on countries where the risk of U.S. intervention was high.”® It suggested that the government staff these task
forces with experienced individuals from all agencies that might be involved in future stabilization and reconstruction
operations.” It also recommended that these task forces expand the model planning process to include not only stabilization
efforts that might be conducted during combat operations, but also those that might prevent conflict and assist in post-conflict
operations.'”  This recommendation can be viewed as the conception of the Provincial Reconstruction Teams (PRTs)
operating in Afghanistan and Iraq.

Next, the Defense Science Board recommended building and maintaining certain fundamental capabilities deemed
critical to the success of stabilization and reconstruction operations.'” This included: (1) making stabilization and
reconstruction missions a core competency for DOS and DOD; (2) improving strategic communication capabilities; and (3)
focusing intelligence collection efforts to achieve both military and political objectives.'”

The recommendations of the Defense Science Board dramatically impacted DOD’s approach to stabilization and
reconstruction operations.'” First, DOD issued a new stability operations policy, DOD Directive 3000.05, which elevated
stability operations to a core military competency.'” Next, DOD broadened its military planning guidance to more fully
address pre-conflict and post-conflict operations.'” This new planning guidance expands the military planning construct
from four phases to six phases and places special emphasis on conflict avoidance.'” Finally, DOD developed a new joint
operating concept to serve as the basis for how the future military commander will support SSTR operations.'”” This joint
operating concept focuses the military effort on six key areas, called Major Mission Elements.'” Each of these policy
changes is discussed in greater detail below.

C. The DOS and the Office of the Coordinator for Reconstruction and Stabilization

At the same time that the Defense Science Board was performing the study, Transition to and from Hostilities, President
Bush established the Office of the Coordinator for Reconstruction and Stabilization (S/CRS) within DOS.'” The purpose of
the S/CRS is to “develop proposals and mechanisms to enhance civilian capabilities, and improve interagency coordination in
planning and conducting stabilization and reconstruction operations.”' '

The Office of the S/CRS is led by DOS, but includes representatives from the U.S. Agency for International
Development (USAID), DOD, the Central Intelligence Agency (CIA), the Army Corps of Engineers, and the Department of
Treasury.''" Its mission is “to lead, coordinate, and institutionalize U.S. Government civilian capacity to prevent or prepare
for post-conflict situations, and to help stabilize and reconstruct societies in transition from conflict or civil strife so they can
reach a sustainable path toward peace, democracy, and a market economy.”''?

% Study on Transition to and from Hostilities, supra note 95; see also GAO-07-549, supra note 2, at 13-17.
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19 Buss, supra note 3, at 2; see also U.S. Dep’t of State, Office of the Coordinator for Reconstruction and Stabilization, http://www.state.gov/s/crs/ (last
visited Oct. 3, 2008) [hereinafter S/CRS].
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In December 2005, President Bush confirmed that DOS was the lead government agency for foreign assistance
operations when he issued National Security Presidential Directive 44 (NSPD 44).'"* This directive made DOS the lead U.S.
Government agency for all conflict management efforts.''* Under NSPD 44, the S/CRS is responsible for the integration of
all relevant U.S. resources and assets in conducting reconstruction and stabilization operations and reports directly to the
Secretary of State.'"” Additionally, NSPD 44 made the S/CRS a member of the new Policy Coordination Committee for
Reconstruction and Stabilization Operations (PCCRSO).''®

D. National Security Presidential Directive 44

On 7 December 2005, President Bush issued NSPD 44.""" The purpose of NSPD 44 is to “promote the security of the
United States through improved coordination, planning, and implementation for reconstruction and stabilization assistance
for foreign states and regions at risk of, in, or in transition from conflict or civil strife.”''® National Security Presidential
Directive 44 is significant for three reasons. First, it established new U.S. foreign policy concerning stabilization and

reconstruction efforts.'"” Next, it made the DOS the lead agency for all stabilization and reconstruction efforts.'** Finally, it
created a PCCRSO."!

National Security Presidential Directive 44 established new U.S. foreign policy. It states,

The United States has a significant stake in enhancing the capacity to assist in stabilizing and
reconstructing countries or regions, especially those at risk of, in, or in transition from conflict or civil
strife, and to help them establish a sustainable path toward peaceful societies, democracies, and market
economies. The United States should work with other countries and organizations to anticipate state
failure, avoid it whenever possible, and respond quickly and effectively when necessary and where
appropriate to promote peace, security, development, democratic practices, market economies, and the rule
of law. Such work should aim to enable governments abroad to exercise sovereignty over their own
territories and to prevent those territories from being used as a base of operations or safe haven for
extremists, terrorists, organized crime groups, or others who pose a threat to U.S. foreign policy, security,
or economic interests.'*

It also designated the DOS as the lead agency for all stabilization and reconstruction efforts by directing the Secretary of
State to

coordinate and lead integrated United States Government efforts, involving all U.S. Departments and
Agencies with relevant capabilities, to prepare, plan for, and conduct stabilization and reconstruction
activities. The Secretary of State shall coordinate such efforts with the Secretary of Defense to ensure
harmonization with any planned or ongoing U.S. operations across the spectrum of conflict.'*

Additionally, the Secretary of State and the Secretary of Defense are directed to “integrate stabilization and
reconstruction contingency plans with military contingency plans” and “develop a general framework for fully coordinating
stabilization and reconstruction activities and military operations at all levels where appropriate.”'**

'3 NSPD 44, supra note 12, at 2.
114 |d

115 |d

116 |d

"7d. at 1.
118 |d

119 |d.

12014, at 2.
211, at 4-5.
12214, at 1-2.
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The last significant aspect of NSPD 44 is that it established a PCCRSO.'”® This committee is chaired by the S/CRS and
includes various representatives from the National Security Council staff.'*® The purpose of this committee is to coordinate
U.S. Government policy concerning future stabilization and reconstruction operations.'?’

This section of the article examines key changes the U.S. Government made concerning its stabilization and
reconstruction operations policy. The next section of this article will explore how these changes affect U.S. military
operations.

IV. What Is Military Support to SSTR Operations?

Before we can analyze whether DOD can legally fund SSTR operations under the existing fiscal framework, it is
necessary to determine exactly what these operations entail. In other words, what is military support to SSTR operations?

Department of Defense Directive (DODD) 3000.05 defines stability operations as “[ml]ilitary and civilian activities
conducted across the spectrum from peace to conflict to establish or maintain order in States and regions.”'*® Military
support to these operations includes those “activities that support U.S. Government plans for stabilization, security,
reconstruction, and transition operations, which lead to a sustainable peace while advancing U.S. interests.”'* To determine
the nature of military support envisioned under the new DOD policy, it is necessary to examine the policy and the additional
DOD guidance that stemmed from it.

A. Department of Defense Directive 3000.05

On 28 November 2005, DOD issued DOD Directive 3000.05, Military Support for Stability, Security, Transition and
Reconstruction (SSTR) Operations.'”®  This DODD dramatically changed the DOD approach to stabilization and
reconstruction operations."”' First, it officially established DOD’s new stability operations policy.** Next, it provided initial
guidance to DOD on SSTR operations.'” Finally, it assigned responsibilities within DOD for planning, training, and
preparing to conduct and support SSTR operations.'**

The most significant aspect of the new DOD policy is that it elevated stability operations to a core military mission and
directed that they be given the same level of priority as combat operations.'** This means that stability operations must be
“explicitly addressed and integrated across all DoD activities including doctrine, organizations, training, education, exercises,
material, leadership, personnel, facilities, and planning.”*® This aspect of the new policy considerably altered past DOD
practice, where stability operations were considered only during the last phase, commonly referred to as Phase IV, of major
combat operations."’

12514,

1261,

1274,

' DODD 3000.05, supra note 9, para. 3.1.
129 |d. para. 3.2.

3 DODD 3000.05, supra note 9.

Bd,

132

Id. para. 1.2.

133

Id. para. 1.1.

134

Id. para. 1.2.
133 1d. para. 4.1.
B8 d.

137 See GAO-07-549 , supra note 2, at 14.
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A second significant aspect of DODD 3000.05 is that it provided strategic level guidance for planning, training, and
preparing to conduct and support SSTR operations."*® First, this policy directs U.S. military forces to be prepared to
“perform all tasks necessary to establish or maintain order when civilians cannot do so.”'* These tasks include rebuilding
indigenous institutions, reviving or building the private sector, and/or developing representative governmental institutions.'*’
Next, this policy requires DOD to increase cooperation with relevant government agencies, foreign governments and security
forces, international and non-governmental organizations, and civilians within the private sector.'*' Third, this policy directs
the military to “lead and support the development of military-civilian teams” that could be tasked with “ensuring security,
developing local governance structures, promoting bottom-up economic activity, rebuilding infrastructure, and building
indigenous capacity for such tasks.”'** Finally, DODD 3000.05 requires increased support to indigenous persons and groups
who promote freedom, the rule of law, and an entrepreneurial economy.'*?

The last significant aspect of DODD 3000.05 is that it assigned responsibilities within the DOD for planning, training,
and preparing to conduct and support SSTR operations.'** Tt tasked the Chairman of the Joint Chiefs of Staff with developing
joint doctrine concerning SSTR operations. It also tasked the Commander, U.S. Joint Forces Command with developing a
new joint operational concept.'*® This operational guidance is discussed below and helps to further define the type of support
U.S. military forces could be required to provide at the tactical level.

B. Joint Publication 3.0

On 17 September 2006, the Chairman of the Joint Chiefs of Staff published Joint Publication 3-0, Joint Operations.'*®
Joint Publication 3-0 provides “the doctrinal foundation and fundamental principles that guide the Armed Forces of the
United States in the conduct of joint operations across the range of military operations.”"*” Tts purpose is to provide “military
guidance for the exercise of authority by combatant commanders . . . and prescribes joint doctrine for operations and
training.”'*® Joint Publication 3-0 is significant for two reasons. First, it discusses a range of military operations that a
combatant commander could employ to support national security goals.'* Second, it expands the traditional “phasing
model” for major operations and campaigns from four to six phases, and incorporates stability operations as an operational
consideration during each of those phases.'*

Joint Publication 3-0 is significant because it discusses a range of military options the combatant commander could
employ to support national security goals.'”' Generally, this range of military options consists of three broad categories: (1)
military engagement, security cooperation, and deterrence activities; (2) crisis response and limited contingency operations;
and (3) major operations and campaigns.'*> Each of these three categories can be used to identify specific military missions,
some of which are characterized as SSTR operations.

13 DODD 3000.05, supra note 9, para. 1.2.
1391d. para. 4.3.

40 q,

141 |d. para. 4.4.

2 1d. para. 4.5, 4.5.1.

3 1d. para. 4.8.

1% |d. para. 5.

5 1d. para. 5.1.

146 JOINT PUB. 3-0, supra note 10.
1. ati.

8 1d.

1d. at -6 to I-10.

01, at IV-27 to IV-29.

1d. at I-6 to I-10.

152 Id
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Military engagement, security cooperation, and deterrence activities are generally designed to “shape the operational
environment and keep day-to-day tensions between nations or groups below the threshold of armed conflict while
maintaining U.S. global influence.”’®  Specific military missions within this category include: (1) foreign security
assistance, (2) humanitarian and civic assistance, (3) anti-terrorism support, (4) counter-insurgency support, (5) counter-drug
operations, and (6) show of force operations.'**

Crisis response and limited contingency operations are designed to “protect U.S. interests, and prevent surprise attack or
further conflict.”'>> These operations “can be a single small-scale, limited-duration operation or a significant part of a major
operation of extended duration involving combat.”'*®  Specific military missions within this category include: (1)
peacekeeping/peace enforcement operations, (2) foreign humanitarian assistance missions, (3) non-combat evacuation
operations, (4) consequence management operations, and (5) limited strikes or raids."”’

Major operations and campaigns are designed to “prevail against the enemy as quickly as possible, conclude hostilities,
and establish conditions favorable to the host nation and the U.S. and its multi-national partners.”’*® These operations “often
require conducting stability operations to restore security, provide services and humanitarian relief, and conduct emergency
reconstruction.”'

The scope of U.S military support provided to SSTR operations might vary from passive to active depending upon
numerous factors associated with each particular operation.'® For example, U.S. military forces might be the sole agency
conducting stabilization operations “when indigenous civil, USG, multi-national or international capacity does not exist or is
incapable of assuming responsibility.”'® A more passive example might involve U.S. military forces participating on
integrated civilian-military reconstruction teams.'® These teams could be made up of representatives from the military, other
government agencies, foreign governments and security forces, or members of the private sector.'™ A final example might
include U.S. military forces simply providing passive support for stabilization and reconstruction operations, such as base
security, when and if necessary.'**

A second important aspect of Joint Publication 3-0 is that broadens the military planning guidance, for major operations
and campaigns, to more fully address pre-conflict and post-conflict operations.'®® Previous planning guidance, which
considered only four operational phases, was revised to require consideration of six operational phases.'®® Additionally, this
expanded planning construct requires planners to consider stability operations during each of the six operational phases.'®’

The first additional phase requires planners to consider different types of activities that might be conducted to stabilize
nations and prevent the outbreak of hostilities."® These activities will typically involve collaborative interagency planning
and include security operations and Humanitarian Assistance missions.

153 1d. at I-8 to I-9.

154 |d

155 1d. at 1-9.

156 |d

157 |d

158 |d

159 |d

10 See JOINT PUB. 3-0, supra note 10.
11 Id. at I-9.

162 |d

163 |d

1% 1d. at I-8 to I-9.

195 1d. at V-1to V-2.

1 1d. at IV-27 to TV-29.
167 |d

18 1d. at IV-27.

169 |d
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The second additional phase requires planners to consider different types of activities that will assist in post conflict
stabilization, reconstruction, and the transition to self-rule.'”® These activities include security operations, developing local
governance capacities, rebuilding infrastructure, and establishing the rule of law.'”!

C. Joint Operating Concept Version 2.0

In December of 2006, the Joint Forces Command published Joint Operating Concept Version 2.0, Military Support to
Stabilization, Security, Transition, and Reconstruction Operations.'”? The purpose of Joint Operating Concept Version 2.0 is
to “describe how the future Joint Force Commander will provide military support to stabilization, security, transition, and
reconstruction operations within a military campaign in pursuit of national strategic objectives in the 2014-2026
timeframe.”'”?

Joint Operating Concept Version 2.0 focuses on “the full range of military support that the future Joint Force might
provide in foreign countries across the continuum from peace to crisis and conflict in order to assist a state or region that is
under severe stress or has collapsed due to either a natural or man-made disaster.”'’* The scope of military support required
for each operation varies depending upon where it fits on that continuum.'” For example, in “high end” SSTR operations
(SSTR operations associated with U.S.-imposed regime change, assisting a faltering government, or responding to a collapse
of a foreign government caused by internal failure) it might be necessary to provide extensive military support.'”® Compare
this to “low end” SSTR operations (disaster relief, foreign security assistance, etc.) where the support provided by the
military will be much narrower.'”’

Joint Operating Concept Version 2.0 uses six Major Mission Elements (MMEs) or desired end states to focus the future
joint force commander and the required military efforts.'” These six MMEs include: (1) establishing and maintaining a safe,
secure environment; (2) delivering humanitarian assistance; (3) reconstructing critical infrastructure and restoring essential
services; (4) supporting economic development; (5) establishing representative, effective governance and the rule of law; and
(6) conducting strategic communication.'” The military support provided to an operation will be based on the desired end
state that the joint force commander is trying to achieve.

D. Conclusion

After reviewing the policy established by DODD 3000.05 and the planning guidance set forth in Joint Publication 3-0
and Joint Operating Concept Version 2.0, we can conclude that the military support provided to SSTR operations will vary
for each particular operation. Generally, the military support provided to a particular SSTR operation will be contingent
upon three factors: (1) where does the operation fit on the continuum that ranges from peace to crisis to conflict;"** (2) how
is the operation categorized;'®' and (3) what is the desired end-state of that operation?'®> At a minimum, commanders must
consider stability operations when planning each phase of any military operation.'® On the other end of the spectrum, DOD

1701d. at TV-29.

171 Id

12 JOINT OPERATING CONCEPT, supra note 11.

3 1d. at 1.

" 1d. at 2.

175 Id

176 1d. at 22.

7 1d. at 23.

'8 1d. at 20.

179 Id

'80 See JOINT OPERATING CONCEPT, supra note 11.
181 See JOINT PUB. 3-0, supra note 10.

182 See JOINT OPERATING CONCEPT, supra note 11.

'83 JOINT PUB. 3-0, supra note 9, at IV-27 to IV-29.
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might find that it is the sole agency conducting SSTR operations after a major operation or campaign.'™ The next section of
this article discusses several select congressional appropriations and authorizations that permit DOD to conduct foreign
assistance.

V. Select Appropriations and Authorizations that Allow the DOD to Conduct Foreign Assistance

Foreign assistance encompasses any and all assistance provided to a foreign nation on behalf of the U.S. Government.'*
Generally, it can be broken down into three categories: (1) security assistance, (2) humanitarian assistance, and (3)
development assistance.'™ Recall that DOS is the government agency primarily responsible for funding and conducting
foreign assistance on behalf of the U.S. Government."*” However, Congress has appropriated funds for DOD to conduct
foreign assistance in certain situations.'™  This section of the article will discuss select DOD foreign assistance
appropriations and authorizations that impact DOD’s ability to conduct SSTR operations.

A. Security Assistance

Security assistance is foreign assistance provided to another nation’s military or police forces on behalf of the U.S.
Government.'"™ It generally involves funding, training, and equipping those forces.'”® The two most significant DOD
security assistance appropriations, for purposes of this article, are the Iraqi Security Forces Fund (ISFF) and the Afghanistan
Security Forces Fund (ASFF)."!

On 11 May 2005, President Bush enacted the 2005 Defense Emergency Supplemental Appropriations Act, which
established the ISFF and ASFF.'”* These appropriations authorized DOD to provide assistance to the security forces of Iraq
and Afghanistan.'” This assistance included providing equipment, supplies, services, training, and facility and infrastructure
repairs to the military and police forces of Iraq and Afghanistan.'

On 26 December 2007, President Bush enacted the 2008 Consolidated Appropriations Act (CAA)." Division L of the
CAA is the 2008 Defense Emergency Wartime Supplemental Appropriation, and it appropriated $1.5 billion to the ISFF and
$1.35 billion to the ASFF."® These funds are available for obligation through 30 September 2009."" They are currently
being used to train and equip the military and police forces of Iraq and Afghanistan.'*®
B. Humanitarian Assistance

" 1d. at 1-9.
%5 See The Honorable Bill Alexander, 63 Comp. Gen. 422, App. A (1984).
186 Id

'87 NSPD 44 supra note 12, at 4; see also The Honorable Bill Alexander, 63 Comp. Gen. 422, App. A; Foreign Assistance Security Act of 1961, 22 U.S.C. §
2151 (2000).

'8 See generally Department of Defense Appropriations Act, 2008, Pub. L. No. 110-116, div. A, 121 Stat. 1295 (2007); Consolidated Appropriations Act,
2008, Pub. L. No. 110-116, div. L, 121 Stat. 1844, 1896 (2007); see also Major Jose A. Cora, DOD Authorizations and Appropriations Flowchart, infra
App. (2008) (unpublished flowchart depicting DOD authorizations and appropriations).

'8 See The Honorable Bill Alexander, 63 Comp. Gen. 422, App. A.
190 Id
9! See div. L, 121 Stat. 1844, 1896.

12 Emergency Supplemental Appropriations Act for Defense, the Global War on Terror, and Tsunami Relief Act, 2005, Pub. L. No. 109-13, 119 Stat. 231
(creating the AfSFF ($1.285 billion) and the ISFF ($5.7 billion).

193 |d
19414,
% Div. L, 121 Stat. 1844, 1896.
196 |d
197 |d

1% See infra note 237.
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Humanitarian assistance is foreign assistance provided directly to the population of another nation by the U.S.
Government.'"” There are three significant humanitarian assistance appropriations and authorizations that impact SSTR
operations. They are the Overseas Humanitarian Disaster and Civic Aid (OHDACA) appropriation,”” the Humanitarian and
Civic Assistance (HCA) authorization,””' and the Commander’s Emergency Response Program (CERP) authorization.”"*

1. OHDACA

The primary purpose of the OHDACA appropriation is to provide funding for humanitarian de-mining operations.*”
However, the OHDACA appropriation contains a set of authorizations that allows DOD to use OHDACA funds for other
types of humanitarian assistance operations.””* These operations include transporting humanitarian relief supplies, providing
foreign disaster, making excess non-lethal supplies available for humanitarian relief, and providing humanitarian
assistance.””> The 2008 DOD Appropriation Act appropriated $102.78 million to be used for OHDACA programs world-
wide.” It is available for new obligations through 30 September 2010.%"7

2. HCA

The HCA is an authorization that allows DOD to conduct humanitarian assistance operations using DOD O&M funds.**
Two types of humanitarian assistance operations can be conducted under the HCA authorization.”” They are pre-planned
HCA and de minimis HCA.*'"

Under 10 U.S.C. § 401, pre-planned HCA includes: (1) medical, dental and veterinary care in rudimentary areas; (2)
construction of rudimentary surface transportation systems; (3) well drilling and construction of rudimentary sanitation
systems; and (4) rudimentary construction and repair of public facilities.”'' Pre-planned HCA is available for world-wide
use, but the authorization contains several restrictions that make it difficult to access.”'> These restrictions include: (1) HCA
may not duplicate other forms of U.S. foreign assistance; (2) the use of HCA requires service level approval; (3) the use of
HCA requires DOS concurrence; and (4) operations conducted using HCA must be part of the mission essential task list
(METL) of the units conducting those operations.”"> Funding for pre-planned HCA comes from service level O&M funds.*'"*

De minimis HCA provides authority for operational unit commanders to react to “targets of opportunity” while
conducting authorized military operations world-wide.?” These activities must be small in scope and must involve only

1% See The Honorable Bill Alexander, 63 Comp. Gen. 422, App. A.

20 gee generally Department of Defense Appropriations Act, 2008, Pub. L. No. 110-116, div. L, 121 Stat. 1295 (2007); 10 U.S.C.S. § 401 (LexisNexis
2008); 10 U.S.C.S. § 402 (LexisNexis 2008); 10 U.S.C.S. § 404 (LexisNexis 2008); 10 U.S.C.S. § 2557 (LexisNexis 2008); 10 U.S.C.S. § 2561 (LexisNexis
2008).

2110 U.S.C.S. § 401.

92 National Defense Authorization Act for Fiscal Year 2008, Pub. L. No. 110-181, § 323, div. L, 122, 122 Stat. 3, 60..
310 U.S.C.S. § 401.

2% See generally id. §§ 401, 402, 404, 2557, 2561.

205 |d

26 Department of Defense Appropriations Act, 2008, Pub. L. No. 110-116, div. L, 121 Stat. 1295 (2007).

207 |d

2810 U.S.C.S. § 401; see also div. A, 121 Stat. 1295.

210 US.CS. § 401; see also div. A, 121 Stat. 1295; U.S. DEP’T OF DEFENSE, DIR. 2205.2, HUMANITARIAN AND CIVIC ASSISTANCE (HCA) PROVIDED IN
CONJUNCTION WITH MILITARY OPERATIONS (6 Oct. 1994) [hereinafter DODD 2205.2]; U.S. DEP’T OF DEFENSE, INSTR. 2205.3, IMPLEMENTING
PROCEDURES FOR THE HUMANITARIAN AND CIVIC ASSISTANCE (HCA) PROGRAM (27 Jan. 1995) [hereinafter DODI 2205.3].

10Sge 10 U.S.C.S. § 401; DODD 2205.2, supra note 209; DODI 2205.3, supra note 209.
2110 U.S.C.S. § 401.
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234,

24 d,
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negligible costs.”'® De minimis HCA is undefined, but the general rule is “a few soldiers, a few dollars, for a few hours.”*"”

Department of Defense Directive 2205.2 limits the amount of funds spent on de minimis HCA to $2500 per operation, unless
an exception to the policy is granted which may allow up to $10,000 per operation’’® Funding for de minimis HCA comes
from unit level O&M funds.*"”

3. The CERP

The CERP provides appropriated funds directly to commanders of operational units in Afghanistan and Iraq, allowing
them to meet the emergency humanitarian and reconstruction needs of the civilian population in their respective areas of
operation.””” The program was initiated on 16 June 2003, when the Coalition Provisional Authority (CPA) authorized the
Commander of Coalition Forces “to take all actions necessary to operate a Commanders’ Emergency Response Program.”?!
On 19 June 2003, the Commander of Combined Joint Task Force 7 (CJTF-7) implemented CERP by issuing Fragmentary
Order (FRAGO) 89.*2 This detailed the requirements of the program, including authorized reconstruction projects,
implementing tasks, and expenditure limits.”

The initial CERP program was funded with millions of dollars of seized Iraqi funds that were recovered by U.S. forces
during the early stages of the war.”** By September 2003, the CPA realized that these recovered funds would not last beyond
the end of the year.”” As a result, President Bush requested an authorization to use DOD O&M appropriations to fund the
CERP program.””® On 6 November 2003, President Bush enacted the 2004 National Defense Authorization Act, which
authorized the use of $500 million of DOD O&M funds for CERP projects in Afghanistan and Iraq.”’

Since November 2003, Congress has continuously reauthorized CERP.**® On 28 January 2008, President Bush enacted
the 2008 National Defense Authorization Act, which authorized the use of up to $977 million of DOD O&M funds for CERP
projects in Afghanistan and Iraq.**’ These funds are used for projects that will immediately assist the people of Afghanistan
and Iraq, and support the reconstruction of those countries.”** Examples of CERP projects conducted in Afghanistan and Iraq
include water distribution projects, sanitation services, electricity projects, health care efforts, education programs, rule of
law and governance initiatives, and civic clean-up activities.”

The remainder of this article will analyze the post-conflict SSTR operations that are being conducted in Afghanistan and
Iraq, and the limited pre-conflict SSTR operations that are being conducted world-wide in support of the Global War on
Terrorism. It will identify the fiscal and policy issues raised by those operations and recommend potential solutions to those
issues.

216 g,

217d.

28 DODD 2205.2, supra note 209.

?1% See 10 U.S.C.S. § 401; DODD 2205.2, supra note 209; DODD 2205.3, supra note 209.

220 Colonel Mark S. Martins, The Commander’s Emergency Response Program, 37 JOINT FORCE Q. 46, 49 (2005).
211d. at 47 (quoting Memorandum from Ambassador L. Paul Bremer, CPA Administrator, to the Commander of Coalition Forces (June 16, 2003)).
224,

2 1d. at 47-48.

241d. at 47.

5 1d. at 49.

261d,

227 |d.; see also National Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 108-136, § 1426, div. L, 117 Stat. 1392 (2003).

8 National Defense Authorization Act for Fiscal Year 2008, Pub. L. No. 110-181, § 323, div. L, 122 Stat. 3, 60.

2 1d.

230 See Martins, supra note 220, at 4748.

31 Afghanistan Provincial Reconstruction Teams, http://www.state.gov/p/sca/tls/fs/80706.htm (last visited Oct. 3, 2008) [hereinafter Afghanistan PRTs];
Fact Sheet on Provincial Reconstruction Teams, Dec. 17, 2007) http://iraq.usembassy.gov/iraq/20060223 prt_fact sheet.html [hereinafter Iraq PRTs].
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VI. Post-Conflict SSTR Operations in Afghanistan and Iraq

Generally, U.S. military forces are conducting post-conflict SSTR operations in Afghanistan and Iraq in three ways.
First, PRTs are using a variety of appropriated funds and authorizations to perform numerous stabilization and reconstruction
projects within their assigned provinces.””> Second, operational units are using the CERP program to conduct various
stabilization and reconstruction activities within their battle space.”” Third, U.S. military forces are training and equipping
the Afghan National Security Forces and the Iraqi Security Forces.”* This section of the article will examine the post-
conflict SSTR operations in Afghanistan and Iraq and discuss how they are funded. Then it will analyze those funding
mechanisms within the fiscal framework discussed earlier. Finally, it will identify the problems that arise within each of
these operational constructs.

A. PRTs

Provincial reconstruction teams are integrated civil-military teams that serve as the primary interface between Coalition
Forces and the provincial and local governments throughout Afghanistan and Iraq.”*’ The primary mission of the PRTs is to
develop the provincial and local government’s ability to govern, while advancing security, the rule of law, and economic
development within the province.>*

The U.S. military developed the PRT concept in Afghanistan during the summer of 2002, with the first PRT being
deployed in early 2003.>*7 The success of the PRT initiative in Afghanistan led to the concept being implemented in Iraq.>*
The U.S. military deployed the first Iraqi PRT in November 2005.%° Currently, there are twenty-five PRTs operating in
Afghanistan and twenty-five PRTs operating in Iraq.**’

The early PRTs in Afghanistan consisted of U.S. military forces, Afghan advisors, and civilian representatives from the
DOS, USAID, and the U.S. Department of Agriculture.**' This composition was slightly modified as the lessons learned
developed. The make-up of the existing PRTs, in both Afghanistan and Iraq, varies depending on the needs of each
indi\;igual province.”** Generally there are three different PRT models being employed, one in Afghanistan and two in
Iraq.

1. The PRT Models
a. The Afghan Model

In Afghanistan, each PRT is made up of 50 to 100 members, with the average size being 80 members.”** In most cases,
the U.S. military retains lead authority over the PRT.*** The majority of the Afghan PRTs are composed of military

32 See Michael J. McNerney, Stabilization and Reconstruction in Afghanistan: Are PRTs a Model or a Muddle?, 35 PARAMETERS 32 (Winter 2005-2006)
(discussing the PRTs in Afghanistan); see also Nima Abbaszadeh et al., Provincial Reconstruction Teams: Lessons and Recommendations (Jan. 2008)
(unpublished M.A. thesis, Princeton University) (on file with author).

33 See Martins, supra note 220, at 48—49 (discussing the importance of CERP).

243ee Combined Security Transition Command—Afghanistan, http:/www.cstc-a.com/index.html (last visited Oct. 3, 2008) [hereinafter CSTC-A]; see also
Multi-National Security Transition Command—Iraq, http://www.mnstci.iraq.centcom.mil/ (last visited Oct. 3, 2008) [hereinafter MNSTC-I].

235 Abbaszadeh et al., supra note 232, at 5.

36 Afghanistan PRTs, supra note 231; Iraq PRTs, supra note 231.
37 McNerney, supra note 232, at 32.

238 Abbaszadeh et al., supra note 232, at 5.

29 4.
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2 McNerney, supra note 232, at 32.

2 Afghanistan PRTs, supra note 231; Iraq PRTs, supra note 231.
3 Abbaszadeh et al., supra note 232, at 49-50.

*1d. at 49.
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personnel because of the emphasis placed on force protection.**® Military members on the PRT include a headquarters
element, a platoon of Soldiers for force protection, civil affairs teams, translators, and psychological operations personnel.*’
Civilian members on the PRT usually number between three and five, and generally include representatives from the DOS,
USAID, the Department of Agriculture, and the Department of Justice (DOJ).*** Most PRTs also include an Afghan advisor
from the Afghan Interior Ministry.**

b. The Iragi Model

In Iraq, each PRT is made up of thirty to eighty members, with the average size being fifty members.”** The DOS
retains lead authority over the Iraqi PRTs, with deputy authority delegated to the U.S. military.”®' The majority of the Iraqi
PRTs are composed of civilian personnel.”>> There are two reasons for this larger civilian composition. First, there are no
dedicated force protection elements because the majority of the Iraqi PRTs are located on U.S. forward operating bases
(FOBs).>*® Second, the relative security of the FOB allows for greater civilian participation on the PRTs.*** Civilian
members on the PRT include representatives from the DOS, USAID, the Department of Agriculture, and DOJ.*** In some
cases there are civilian representatives from the U.S. Army Corps of Engineers.”® Military members on the PRT include
headquarters personnel, civil affairs teams, and psychological operations personnel.”’

c. The Embedded Model

In January 2007, the U.S. military developed the embedded PRT (ePRT) to coincide with the “surge” operations being
conducted in Iraq.”® The ePRTs are made up of twelve to sixteen members and are designed to operate within an Army
brigade combat team (BCT) or Marine Corps Regiment (MCR).*’ Civilian members on the ePRT include a team leader
from DOS and representatives from other appropriate government agencies.”®® Military members on the ePRT include a civil
affairs officer and the necessary representatives from specific military specialties.®' Most ePRTs also include Iraqi Cultural
Advisors.”* Of the twenty-five PRTs conducting operations in Iraq, ten of them are ePRTs.***

14,
#61d. at 50.
*71d.

28 1d.; see also McNerney, supra note 232, at 36.
9 Abbaszadeh et al., supra note 232, at 50.
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»d.
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33 1d. Initially the lack of a dedicated force protection element posed a significant problem because the PRTs could not travel freely about their province.
Id. This issue was addressed in February 2007, when the Department of State and the DOD signed a Memorandum of Agreement under which they agreed
to provide a military escort when the PRTs were required to travel off the FOB. Id.
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2. Legally Funding the PRTs

Initial funding for the Afghan PRT operations came from DOD’s OHDACA appropriation.®®* The PRTs used
OHDACA funds to dig wells, build schools, and repair medical clinics.**®> The OHDACA funds, however, are difficult to use
and limited in their application to basic humanitarian needs projects.”®® The PRTs found this funding mechanism did not
provide them with the means necessary to complete more significant projects such as repairing infrastructure, training and
equipping security forces, and developing the rule of law.”®" Additionally, the Afghan PRTs found that the projects they
were able to complete with OHDACA funds were identical to those that were being completed by various non-government
organizations.”®®

In early 2004, DOS and USAID began to fund Afghan PRT operations by channeling reconstruction aid through the
DOS Economic Security Fund (ESF).** At about the same time, Congress authorized the use of O&M funds for CERP
projects in Afghanistan.””® Currently, the Afghan PRTs conduct the majority of their reconstruction projects with the DOS
ESF funds and use CERP funds as a supplement.”’' Both sources of funding have greatly enhanced the Afghan PRT’s ability
to achieve their primary mission of assisting the provincial governments.*’

Initial funding for Iraqi PRT operations came from the appropriated Iraq Relief and Reconstruction Fund (IRRF).*”
This fund is being drawn to a close, so the majority of reconstruction funds are now being channeled through the DOS’s
ESF.*"* The PRTs are also using DOD O&M funds via the CERP authorization.”” The Iraqi PRT operations are similar to
those being conducted in Afghanistan.”’® Currently, the Iraqi PRTs fund the majority of their reconstruction projects with
ESF funds, while CERP funds are used to supplement these projects.””’

The funding model is slightly different on the ePRT because of the subordination of the ePRT to the BCT or MCR.?®
The relationship between the ePRT and the brigade or regimental commander provides the ePRT with greater access to
CERP funds.”” The ePRT Team Leader, in coordination with select staff members, evaluates potential projects and makes
recommendations to the commander for prioritization and funding.”® As a result, the majority of ePRT operations are
funded with CERP.**

3. Interagency Coordination Challenges with the PRT Model

Legally funding the PRTs in Afghanistan and Iraq is not a major challenge since Congress has appropriated various
funds to conduct these SSTR operations. The multi-agency model of PRTs, however, poses significant civil-military

264 McNerney, supra note 232, at 36.
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coordination challenges for DOD, DOS, and other U.S. Government agencies. First, DOS and DOD are culturally distinct
and use very different decision making models.”® Second, DOS and DOD are each attempting to achieve a slightly different
end-state.”™® The DOS tends to focus on mid to long term political and economic successes, while DOD tends to focus on
short term security concerns.”™ A great example of this issue is the Concerned Local Citizens Program where DOD pays
members of local tribes to guard “critical infrastructure.””® This has resulted in significant short-term security gains, but
directly contradicts what DOS is trying to accomplish, namely achieving security with the Iragi Security Forces.** Finally,
therezgas been some disagreement as to the roles that DOD and DOS play within both the PRT and the overall strategic
plan.

The U.S. Government widely recognizes the lack of civil-military coordination in the Global War on Terrorism and is
making major efforts to improve it. Recall that NSPD 44 requires increased integration and coordination between the
Secretary of State and the Secretary of Defense concerning stabilization and reconstruction operations.”*® Additionally, the
DOD has created Contingency Planning and Integration Task Forces, or joint civil-military efforts that focus on countries
where the risk of U.S. intervention is high.® Finally, the Army Chief of Staff recently approved a pilot program that will
allow ten DOS foreign officers to attend the intermediate level education class at the Command and General Staff College
starting in August 2008.*° In exchange, the Army will select ten field grade officers to backfill them in their civilian
positions.””! The goal of this exchange program is to increase the cultural understanding between DOS and DOD, and prepare
foreign officers for future assignments on PRTs.**

B. Operational Units and the CERP

Operational units in Afghanistan and Iraq are using the CERP program to conduct various post-conflict SSTR
operations.””® As noted above, this program is designed to “enable commanders to respond to urgent humanitarian relief and
reconstruction requirements within their areas of responsibility.”* The CERP is heavily favored by commanders in
Afghanistan and Iraq because it provides them with direct control over the funds for certain SSTR activities.”® This allows
them to focus their efforts on needs that are unique to their battle space without having to navigate the cumbersome process
of securing the approval to use other funds like OHDACA. >

To date, operational units in Afghanistan and Iraq have spent billions of dollars on initiatives designed to provide
immediate assistance to the Afghan and Iraqi people, and support the reconstruction of those nations.”” Examples of these
initiatives include: providing sanitation services, conducting civic clean-up projects, repairing and installing generators,

82 See generally Rife, supra note 83 (discussing the different planning methods used by DOD and DOS).
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drilling wells, and providing training to establish the rule of law.*® These initiatives are being funded with DOD O&M
appropriations through the CERP authorization, which was discussed above.””’

Challenges in Coordinating SSTR Efforts When Operational Units Use CERP

The major issue that arises when operational units conduct SSTR operations with CERP funds is the lack of unity of
effort between those units and the other agencies that are involved in SSTR operations.*” In many cases, the programs that
are initiated by operational commanders are decentralized and conflict with those being conducted on a national basis.*"'
This problem arises in part because of the different end-state that each participating organization is attempting to achieve.’”
For example, operational units tend to focus their efforts on short-term projects that directly improve the security situation in
their battle space.’” These short-term projects, however, may destabilize the mid or long-term objectives that the PRTs are
attempting to achieve.***

To achieve success, operational level CERP projects must complement the efforts of the other participating government
agencies.”” One means of achieving this is through the use of ePRTs, which were discussed above. This coordination of
effort can be achieved with ePRTs because although they are subordinate to their military commander, they continue to have
greater access to the civil-military SSTR technical chain.**

C. Training and Equipping the Afghan National Security Forces and the Iraqi Security Forces

In May 2002, U.S military forces began training the first group of Afghan soldiers for the New Afghan Army.*”’ Since
that time, continuous efforts have been made to organize, train and equip the Afghan National Security Forces.””™ Similar
efforts were initiated in Iraq shortly after the fall of Baghdad when U.S. military forces started to train the New Iraqi
Army.*” Currently, there are two separate U.S. military commands responsible for training and equipping the Afghan
National Security Forces and the Iraqi Security Forces.’'” They are the Combined Security Transition Command-
Afghanistan (CSTC-A) and the Multi-National Security Transition Command-Iraq (MNSTC-I).*"!

Generally, the missions of CSTC-A and MNSTC-I include organizing, training, and equipping the security forces of
Afghanistan and Iraq in order to develop stable nations, strengthen the rule of law, and deter and defeat terrorism within their
borders.*'? United States military forces, through partnership with the Afghan and Iraqi Governments, are accomplishing
these missions by: (1) training and recruiting police officers and soldiers, (2) acquiring weapons, uniforms, and equipment
for the security forces, (3) assisting with the organization of the security forces, and (4) assisting with the development of the
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systems necessary for an effective security infrastructure.*’® Legally funding these training organizations in Afghanistan and
Iraq is not a major challenge since Congress has appropriated funds to conduct these SSTR operations.*'*

D. Conclusion

Generally, the post-conflict SSTR operations in Afghanistan and Iraq are developing well since Congress has
appropriated funds to accomplish the SSTR mission.*"” There are, however, some interagency challenges that continue to
decrease the effectiveness of those operations.’'® The majority of these challenges are a result of cultural differences among
the different agencies, primarily DOD and DOS, involved in post-conflict SSTR operations.”'” These challenges are widely
recognized and there have been major efforts to increase interagency cooperation. These efforts include: (1) designating the
DOS as the lead agency for SSTR operations; (2) increasing interagency participation in SSTR operations through the use of
the PRTs; and (3) creating an exchange program that will increase the cultural understanding between DOS and DOD.*'®
There is still much work to be done, especially in area of planning and conducting SSTR operations at the tactical level,
Where3 l‘ghe goal should be to synchronize those local operations with the SSTR operations being conducted on a national
scale.

The next section of this article will address the SSTR operations conducted outside of Afghanistan and Iraq. In addition
to the interagency problems that arise in the post-conflict SSTR context, these SSTR operations face significant funding
challenges.

VII. SSTR Operations Outside of Afghanistan and Iraq

The U.S. military is currently engaged in limited contingency SSTR operations in various nations throughout the
world.**® These operations vary in scope and intensity depending on the desired strategic end-state.*>! They often lack the
same resources that are provided during post-conflict SSTR operations.””> In some cases, the operational units conducting
these SSTR operations are attempting to achieve objectives similar to those the operational units are striving for in
Afghanistan and Iraq.** One such contingency operation is being conducted by the U.S. Central Command in the Horn of
Africa.*** This section of the article will examine the limited contingency SSTR operations being conducted outside of
Afghanistan and Iraq by using Combined Joint Task Force-Horn of Africa (CJTF-HOA) as an example. It will focus on the
funding issues associated with limited contingency SSTR operations and discuss how those issues affect the operational units
conducting SSTR missions. Finally, it will identify the problems that arise within this operational construct.
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A. CJTF-HOA

The CJTF-HOA is an operational military unit that is conducting limited pre-conflict SSTR operations in the HOA.**
The mission of CITF-HOA is to prevent conflict, promote regional stability and protect Coalition interests in order to prevail
against extremism.’** The CJTF-HOA is accomplishing this mission by conducting SSTR operations that include providing
clean water, schools, and improved roadways and medical facilities.”>’ Additionally, CJITF-HOA is participating in some
military-to-military training, as well as other capacity-building programs such as medical, dental, and veterinarian civil action

programs.**®

1. Humanitarian Assistance Funding Challenges for SSTR Operations Outside of Afghanistan and Iraq

The CJTF-HOA is conducting the majority of these pre-conflict SSTR operations using the cumbersome OHDACA
appropriation and HCA authorizations.”” These funding mechanisms have significantly limited their ability to conduct these
operations because of the restrictions that are placed on their use.”*’

Recall the earlier analysis concerning the initial PRT operations in Afghanistan. Generally, the Afghan PRTs found that
OHDACA funds did not provide them with the means necessary to complete significant projects like repairing critical
infrastructure, training and equipping security forces, and developing the rule of law.”' Additionally, the Afghan PRTs
found that the projects they were able to complete with OHDACA funds were identical to those that were being completed by
various non-government organizations.**> These issues are the same issues that confront the operational units conducting
pre-conflict SSTR operations outside of Afghanistan and Iraq because they are operating under those same funding
constraints.

To remedy these funding limitations, Congress should ease the restrictions that have been placed on the OHDACA
appropriation and HCA authorizations, or authorize the use of DOD O&M funds for CERP projects being conducted outside
of Afghanistan and Iraq (i.e., Global CERP). On October 31, 2007, DOD recommended that Congress authorize Global
CERP in the 2008 National Defense Authorization Act, but Congress did not approve this recommendation.””® As such,
operational units conducting pre-conflict SSTR operations outside of Afghanistan and Iraq are limited to using the existing
OHDACA appropriations and HCA authorizations to execute their mission.

2. Security Assistance Funding Challenges for SSTR Operations Outside of Afghanistan and Iraq

A second issue that arises within the pre-conflict SSTR context is the military-to-military training conducted during
these operations. Recall that one of the goals of pre-conflict SSTR operations is to prevent conflict by promoting stability
within nations at risk of plunging into crisis.”** One way to stabilize a country is by providing security assistance to its
security forces.* In Iraq and Afghanistan, that security assistance is funded through the ASFF and ISFF appropriations.**®
The ASFF and ISFF appropriations, however, are not available outside of Afghanistan and Iraq.**’
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Operational units are conducting military-to-military security assistance training during pre-conflict SSTR operations
must use appropriated funds from the “Build Capacity and Equip (BCE)” authority found in Section 1206 of the 2007
National Defense Authorization Act.**®* This authority allows DOD to “build the capacity” of foreign military forces in
support of the Global War on Terrorism.” Its use, however, is severely restricted.** Use of the BCE requires the approval
of the Secretary of Defense, the concurrence of the Secretary of State, and Congressional notification.**' Additionally, this
fund is only available for new obligations until 30 September 2008, which severely limits DOD’s ability to undertake long-
term security assistance and stabilization projects.’* Finally, the BCE authority is only $300 million for use world-wide.**
This is relatively small when compared to the ASFF ($1.35 billion) and ISFF ($1.5 billion) funds.***

To remedy these funding limitations, Congress should ease the restrictions that have been placed on the BCE
authorization, extend the availability date, and increase the funding to a level comparable to that of the ASFF and ISFF. On
31 October 2007, DOD recommended that Congress expand the BCE authority and extend its availability past 30 September
2008.>** Congress did not approve either of these recommendations.’*® As such, operational units conducting military-to-
military security assistance training operations outside of Afghanistan and Iraq are limited to using the existing BCE
appropriation.

B. Conclusion

The pre-conflict SSTR operations conducted outside of Afghanistan and Iraq face significant funding challenges that
substantially affect the operational units conducting these operations. Generally, the funds available for these operations are
difficult to use because they are heavily restricted. Additionally, they do not allow the units to execute the types of missions
that are necessary to achieve strategic success. Congress should either ease the restrictions that are placed on these funding
mechanisms, or create new appropriations that are more expansive and easier to use.

VIII. Conclusion

Since the end of the Cold War, the United States has been increasingly involved in stabilization and reconstruction
operations throughout the world.**’ These operations “typically last 5 to 8 years and surpass combat operations in the cost of
human lives and dollars.”**® To achieve victory, the U.S. Government must continue to improve how it approaches these
operations.

The DOD has significantly changed its approach to SSTR operations.**’
operations policy, which elevated stability operations to a core military mission on the same level with combat operations.
Second, the military planning guidance was broadened to more fully address pre-conflict and post-conflict operations.®"
Third, a new joint operating concept was developed to serve as the basis for how the military will support future SSTR

First, DOD formalized a new stability
350

338 John Warner National Defense Authorization Act for Fiscal Year 2007, Pub. L. No. 109-364 § 1206, 120 Stat. 2083, 2418 (2006).
34,

340 |d

3 d.

24,

343 |d

34 Compare § 1206, with Consolidated Appropriations Act, 2008, Pub. L. No. 110161, div. L, 121 Stat. 1844, 1896 (2007).
5 Sec’y of Defense Memo, supra note 333.

346 National Defense Authorization Act for Fiscal Year 2008, Pub. L. No. 110-181, § 323, div. L, 122 Stat. 3, 60.

7 GAO-07-549, supra note 2, at 1.

38,

*1d. at 3-4.

30 DODD 3000.05, supra note 9.

1 JoINT PUB. 3-0, supra note 10.

24 OCTOBER 2008 « THE ARMY LAWYER « DA PAM 27-50-425



operations.* This new approach raised two critical issues that were answered by this article: (1) what is DOD’s role when
executing these operations; and (2) to what extent can these operations be lawfully conduced under existing fiscal law
principles?

The DOD’s role in SSTR operations will vary dependent upon the nature of the operation. Generally, it will be
contingent upon three factors: (1) where does the operation fit on the continuum that ranges from peace to crisis to
conflict,™ (2) how is the operation categorized,”®* and (3) what is the desired end-state of that operation?”>> Recall that at a
minimum, military commanders are required to consider stability operations when planning every phase of any military
operation.”®® On the other hand, DOD might find it is the sole agency conducting SSTR operations after a major operation or
campaign.”’ In most cases, the model will certainly involve some level of interagency collaboration and cooperation.

Current operations in Afghanistan and Iraq demonstrate that the PRT concept is the method most likely to achieve
operational success. The use of PRTs allows for greater interagency planning and brings together both the short-term and
long-term viewpoints. This is especially true in the ePRTs, which provide the brigade or regimental commander with a
viewpoint that goes beyond his unit’s battle space. The PRT concept is not perfect, especially in the area of civil-military
coordination, but both DOD and DOS have recognized the weaknesses and are in the process of implementing plans that are
likely to increase operational success.

Legally funding the current SSTR operations in Afghanistan and Iraq is not a major challenge since Congress has
appropriated or authorized various funds for these purposes. The greater funding challenge is with the pre-conflict SSTR
operations being conducted in support of the broader Global War on Terrorism. Recall, that these pre-conflict SSTR
operations are being conducted using cumbersome funding mechanisms that aren’t tailored to the particular mission. In
many cases, this has limited the scope of what the operational units can achieve.

To remedy these funding limitations, Congress should ease the restrictions that have been placed on the OHDACA
appropriation and HCA authorizations, or authorize the use of DOD O&M funds for CERP projects being conducted outside
of Afghanistan and Iraq (i.e., Global CERP). Additionally, Congress should ease the restrictions placed on the BCE
authorization, extend its availability date, and increase the funding to a level that allows the operational units to properly
conduct military-to-military training. These changes will provide the operational units conducting pre-conflict SSTR
operations with the same tools that are being successfully used in Afghanistan and Iraq.
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Appendix

DOD Authorizations and Appropriations®*®

DoD Major Appropriations:
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1. Procurement
. RDT&E 4. MILCON

| Funding US Military Operations Ii

‘ DEFENSE Authorizations and Appropriations |

DaS
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(See Page 1)
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Training Auths. and Apprs.

Humanitarian Assistance (HA)
Authorizations and Appropriations
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1.10 USC 52011
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(COE:) Funding Auth.:
- 10 USC 51205, FYOT NDAA
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OHDACA Commander’s
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Approprigsion!

Humanitarian
Assistance (HA):
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unfil expended
= 3440 to OSD until expended

1
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Ail-to-DJil Contact Prozram
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3 AR 40409
Emergency
Medical Care

358 See supra note 191.

26

OCTOBER 2008 « THE ARMY LAWYER « DA PAM 27-50-425




