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The Unsheathing of a Jurisdictional Sword: The Application of Article 2(c) to Reservists

Major Christopher T. Fredrikson
Professor, Criminal Law Department
The Judge Advocate General’s Legal Center & School, U.S. Army
Charlottesville, Virginia

Introduction

[T]heruleisfairlyclear: thereisnojurisdic-
tion over a reservist who commits an offense
when not on active duty or inactive duty
training *

The“rule” wasfairly clear, but it is not clear anymore. Last
year, the Court of Appealsfor the Armed Forces (CAAF) mud-
died the jurisdictional water with itsdecision in United Satesv.
Phillips,2 holding that jurisdiction extends to certain reservists
even if they are not on active duty or inactive duty training.
How did the court extend jurisdiction? It unsheathed ajurisdic-
tional sword—Article 2(c), Uniform Code of Military Justice
(UCMJ)*—used by the government to cure defective enlist-
ments,* but never before used as a sole basis to establish juris-
diction over reservists.

This article primarily focuses on Phillips and the ramifica-
tionsit hasfor jurisdiction over members of the reserve compo-
nent. Other than Phillips, the jurisdictional front remained
relatively quiet during the CAAF's 2003 Term.® Nevertheless,

thisarticle addresses two additional developmentsin the area of
military jurisdiction: (1) a 2002 change to Army Regulation
(AR) 27-10,° addressing the validity of post-preferral dis-
charges; and (2) the CAAF srecent decision in United Sates v.
Henderson,” finding a jurisdictional defect in the referral pro-
cess of acapital offense.

Overview of Jurisdiction

This article discusses all three developments within the
framework of Rule for Courts-Martial (RCM) 201(b), which
essentially breaks down the requirements for court-martial
jurisdiction into three categories.® First, the offense must be
subject to court-martial, i.e., subject matter jurisdiction.® Sec-
ond, the accused must be subject to court-martial jurisdiction,
i.e., persond jurisdiction.® Finally, certain procedural require-
ments must be met: (1) the court-martial must be convened by
aproper official; (2) the court-martial personnel must have the
proper qualifications; and (3) the charges must be properly
referred to the court-martial by a competent authority.'

1. Major Tyler J. Harder, Moving Towards the Apex: Recent Developmentsin Military Jurisdiction, ArRmy Law., Apr./May 2003, at 15.

2. United States . Phillips, 58 M.J. 217 (2003)

3. UCMJart. 2(c) (2002).

4. Congress added Article 2(c) to Article 2 in the 1979, Department of Defense Authorization Act, 1980, Pub. L. No. 96-107, § 801, 93 Stat. 803, 811 (1979). It

provides for jurisdiction based upon a constructive enlistment . . . [and] thus overrules [case law] which held that improper government partic-
ipation in the enlistment process estops the government from asserting constructive enlistment. It also overrules [case law] which stated that
an uncured regulatory enlistment disqualification, not amounting to alack of capacity or voluntariness, prevented application of the doctrine of

constructive enlistment.

See S. Rep. No. 96-197, at 122 (1979).

5. Although the CAAF briefly discussed appellate jurisdiction in United Sates v. Riley, 58 M.J. 305, (2003), Phillipsis the only case decided by the 2003 term of

court that addresses court-martial jurisdiction.

6. U.S.Der'T oF ARMY, ReG. 27-10, MiLiTARY JusTice (6 Sept. 2002) [hereinafter AR 27-10].

7. United States v. Henderson, 59 M.J. 350 (2004).

8.  MaNuAL For CourTs-MARTIAL, UNITED StaTES, R.C.M. 201(b) (2002) [hereinafter MCM)].

9. 1d. RC.M. 201(b)(5).
10. 1d. R.C.M. 201(b)(4).

11. 1d. R.C.M. 201(b)(1)-(3).
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Thecritical issuein determining court-martial jurisdictionis
military status.*> Both subject matter jurisdiction and personal
jurisdiction depend on the military status of the accused. Sub-
ject matter jurisdiction focuses on the nature of the offense and
the status of the accused at the time of the offense™® Personal
jurisdiction focuses solely on the accused's status at the time of
trial.** If the military has both subject matter and personal
jurisdiction, the case can proceed to court-martial, provided
RCM 201's procedural requirements are also met.

Subject Matter Jurisdiction
Military Satus of Reservists. United States v. Phillips

Until Phillips, determining subject matter jurisdiction over
reservists misconduct was somewhat simple: If areservist was
not on active duty status or inactive duty training at the time of
the offense, the military did not have subject matter
jurisdiction.*® Thebasisfor thisruleisArticle2, UCMJ, which
provides a list of all persons subject to the UCMJ. Article
2(3)(1) and Article 2(a)(3) specifically addressjurisdiction over
reservists:

(1) Members of aregular component of the
armed forces, including. . .other persons|law-
fully called or ordered into, or to duty in or
for training in, the armed forces, from the
dates when they are required by the of the
call or order to obey it. ...

(3) Members of a reserve component while
on inactive duty training. . . . %

Article2(a)(1) and Article 2(a)(3), therefore, apply to reservists
serving on active duty (AD), activeduty training (ADT), annual
training (AT) and inactive-duty training.*’

These two specific clauses are straightforward and determi-
native in their application to reservists. Article 2(a)(1) estab-
lishes military status based on the orders' required starting
(reporting) and ending dates.*® Article 2(a)(3), on the other
hand, requires reservists to be “on inactive-duty training” for
court-martial jurisdictiontovest.’®* Themilitary, therefore, only
has jurisdiction over offenses committed by reservists while on
active duty status or during inactive duty training. The CAAF,
however, recently stretched Article 2 to also apply to certain
reservists about to enter active duty. It unsheathed a seldom-
used sword, Article 2(c), the constructive enlistment clause,® to
establish military status of reservists.

In Phillips, the CAAF affirmed the Air Force Court of Crim-
inal Appeal’s (AFCCA) expansion of jurisdiction over reserv-
ists to misconduct occurring outside the strict parameters
(reporting and ending dates) of the ordersrequiring reserviststo
perform duty.? Lieutenant Colonel (LTC) Phillips, an Air
Force reserve nurse, was ordered to perform her two-week
annual training at Wright-Patterson Air Force Base (W-PAFB)
from 12-23 July 1999.2 Her orders authorized her one travel
day (11 July) to get to her duty station.?® On 11 July 1999, she
left her home in Pittsburgh, Pennsylvania and traveled to W-
PAFB. That evening, after checking into the base government
visiting officers’ quarters (VOQ), LTC Phillips ate some mari-
juana brownies she brought with her from home.?*

12. United States v. Phillips, 58 M.J. 217 (2003) (“Court-martial jurisdiction exists to try a person as long as that person occupies a status as a person subject to the
[UCMJ].") (quoting United States v. Ernest, 32 M.J. 135, 139 (C.M.A. 1991)). Article 2, UCMJ establishes who has military status and is, therefore, subject to the

UCMJ. Id.

13. See Solorio v. United States, 483 U.S. 435 (1987) (finding that subject matter jurisdiction is satisfied if the offense is chargeable under the UCM J and the accused
has military status at the time the offense is committed); see also MCM, supra note 8, R.C.M. 203, discussion, analysis.

14. See MCM, supra note 8, R.C.M. 202(a), discussion (explaining that the government can court-martial an accused provided the accused has military status at the

time of trial).

15. See generally Harder, supra note 1, at 15.

16. UCMJ art. 2(a) (2002)

17. 1d. Seealso MCM, supra note 8, R.C.M. 103 discussion.
18. United Statesv. Cline, 29 M.J. 83 (C.M.A. 1989).

19. UCMJart. 2(a)(3) (2002).

20. UCMJart. 2(c). The CAAF acknowledged that Article 2(c) was “primarily enacted to ensure the court-martial jurisdiction would not be defeated by assertions
that military status wastainted by recruiter misconduct.” United Statesv. Phillips, 58 M.J. 217, 219 (2003). Nevertheless, the CAAF held that Article 2(c) appliesto

circumstances not involving defective enlistments. 1d.
21. Phillips, 58 M.J. at 219.
22. 1d. at 218.

23. Id.
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On 16 July 1999, LTC Phillips was selected for a random
urinalysis test.® While in the bathroom, she asked a second
lieutenant to provide a urine sample for her. The lieutenant,
however, refused to comply with LTC Phillips' request, and
LTC Phillips provided her own urine sample.?

Lieutenant Colonel Phillips urine sampletested positive for
marijuana, prompting Air Force Office of Special Investiga-
tions (AFOSI) specia agents to question her two months later
during her next reserve tour, a two-day inactive duty training
tour.?” After making a false officia statement to AFOSI, she
confessed to purchasing marijuana in Pittsburgh, making a
batch of marijuana brownies at her home, bringing the brown-
ieswith her to W-PAFB, and eating them the night of 11 July in
her VOQ.%

A military judge convicted LTC Phillips, pursuant to her
pleas, of wrongfully using marijuana, conduct unbecoming an
officer by wrongfully and dishonorably soliciting a junior
officer to provide a urine sample on her behalf, and making a
false official statement.?® The approved sentence included
forty-five days confinement and adismissal.** On appeal, LTC
Phillips argued that the court-martial lacked jurisdiction over
the offense of wrongfully using marijuana, because the use
occurred when she was not in a military status—the use
occurred the day before her two-week active duty period
began.®! Both the AFCCA and the CAAF disagreed.

24, 1d. at 219.

25. United States v. Phillips, 56 M.J. 843, 845 (A.F. Ct. Crim. App. 2002).
26. 1d.

27. 1d.

28. 1d.

29. Phillips, 58 M.J. at 218.

30. Id.

The AFCCA held that jurisdiction existed over LTC Phillips
primarily under Art 2(a)(1), UCMJ.32 The service court found
LTC Phillips was subject to UCMJ jurisdiction under the lan-
guage of Article 2(a)(1) on 11 July, “because she was a person
‘lawfully called or ordered into. . . duty in or for training. . .
from the dates when [she was] required by the terms of the call
or order to obey it.””® Although LTC Phillips orders specifi-
cally required her to report for duty on 12 July, the orders also
provided her achoicetotravel and, therefore, “ be called to duty
on 11 July.”* The service court, therefore, held that by choos-
ing to travel on 11 July as authorized by her orders, LTC Phil-
lips was required by the terms of those orders to obey them.
Consequently, the court found that there was subject matter
jurisdiction under Article 2(a)(1) over LTC Phillips wrongful
use of marijuanaon 11 July, her authorized travel day.*

Furthermore, the service court held that jurisdiction over
LTC Phillips' marijuana use also existed under Article 2(c),
UCMJ® Article 2(c), UCMJ, extendsjurisdiction to:

a person serving with an armed force who—

(1) submitted voluntarily to military author-
ity;

(2) met the mental competence and mini-
mum age qualifications. . . at thetime of vol-
untary submission to military authority;

31. Phillips, 56 M.J. at 845. Jurisdiction over the other two of the offenses, conduct unbecoming an officer and false official statement, was not an issue on appeal.
First, she was serving on active duty in accordance with her orders when she solicited the second lieutenant to provide a urine sample. Second, she was performing

inactive duty training when she made the false officia statement to AFSOI. |d.
32. 1d.
33. 1d.

34. 1d. The service court stated:

But, her orders provided her achoice. She could have been called to duty on the date she was required to start her training, 12 July, or she could
have exercised her option to take a day of travel and be called to duty on 11 July. The appellant chose the latter option.

35. 1d.

36. Id.

JULY 2004 THE ARMY LAWYER « DA PAM 27-50-374 3



(3) received military pay or allowances; and
(4) performed military duties.®

The service court held that on 11 July, LTC Phillips: (1) vol-
untarily submitted to military authority by “accepting the
authorized travel day” and filing for and receiving pay and
allowances for that travel day;® (2) met the military’s mental
competence and minimum age requirements; (3) received pay
and allowances, including base pay, basic allowance for subsis-
tence, lodging and travel reimbursements, and a retirement
point for the travel day; and (4) performed military duties by
voluntarily undertaking her “duty to travel from home to
Wright—Patterson AFB.” ¥

According to the AFCCA,

[bly applying the language of Article 2(a)(1)
and the four criteria of Article 2(c) in acom-
mon sense and straightforward manner, con-
sistent with plainly stated congressional
intent to subject reserviststo UCMJjurisdic-
tion to the same extent as active duty mem-
bers, the appellant’s status made her subject
to the UCMJon 11 July 1999.4

37. UCMJart. 2(c).

As in preceding years,* the AFFCA stretched the boundaries
and once again found jurisdiction over misconduct occurring
outside the stated parameters of areservist’s orders—this time
finding jurisdiction exists over reservists traveling on travel
days.*> Although the AFCCA gave the legal practitioner a
clear—cut rule, the CAAF was not as willing to stretch bound-
aries.

In affirming the AFCCA's decision, the CAAF held that
jurisdiction existed over LTC Phillips on 11 July under Article
2(c), UCMJ.© The court, however, did not address the service
court’s primary rationale and, thus, avoided deciding whether
Article 2(a) extends jurisdiction over al reservists traveling on
authorized travel days. The CAAF also applied Article 2(c)
dlightly differently than the service court, adding acritical step
tothe analysis.

The CAAF held that, before applying thefour criteriaof Art
2(c), it must first determine whether LTC Phillips was “ serving
with” an armed force at the time of the offense.** This determi-
nation being “dependent upon a case—specific analysis of the
facts and circumstances of the individual’s particular relation-
ship with the military . . .. "% Accordingly, the CAAF did not
surmise that LTC Phillips was a person serving with an armed
force because she was traveling on an authorized travel day.
Rather, the CAAF found that six uncontested facts established
LTC Phillips' status as a person serving with an armed force on
11 July:

38. Phillips, 56 M.J. at 846. Note, however, in establishing that LTC Phillips voluntarily submitted to military authority, the service court contradicts its Article
2(a)(1) analysis by emphasizing that “[t]he orders specifically authorized, but did not require, atravel day. ... " Id.

39. Id. at 846-47.

40. 1d. at 847.

41. SeeUnited Statesv. Morse, No. 33566, 2000 CCA LEX1S 233 (A.F. Ct. Crim App. Oct. 4, 2000) (unpublished). In Morse, the accused was convicted of attempted
larceny and filing false travel vouchersfor active duty toursand inactive duty training. At trial he stipulated that “the offenses, if they occurred, were committed while
the accused was either on active duty or inactive duty for training.” On appeal, however, he claimed that he actually signed the travel voucherstwo days after he was
released from active duty. Therefore, he argued, the court-martial lacked subject matter jurisdiction. Despite an apparent incons stency between the dates on the travel
vouchers and the parties’ stipulations at trial, the AFCCA found the evidence demonstrated that LTC Morse signed the travel vouchers before he was released from
active duty and departed the military installation. The AFCCA then made a bold assertion in dicta:

Finally, even if we were to ignore the overwhelming evidence of subject matter jurisdiction noted above, we would still find jurisdiction based
upon the simple and undeniable fact that the appellant signed these forms in his official capacity as a reserve officer in the United States Air
Force. It was part of hisduty incident to these reserve tours or training to complete these forms with truthful information and that duty was not

complete until the formswere signed, regardless or whether or not he completed travel pursuant to hisorders. See Cline. Therefore, itisimma-
terial if the appellant did not sign these forms until after completing histravel. He did so in duty status.

Id. at *19.

42. Seegenerally Harder, supra note 1; Major Tyler J. Harder, All Quiet on the Jurisdictional Front . . . Except for the Tremors from the Service Courts, ARmy Law.,
Apr. 2002.

43. United States v. Phillips, 58 M.J. 217, 220 (2003).
44. 1d.

45. 1d.
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(1) on that day, she was a member of a
reserve component of the armed forces; (2)
she traveled to a military base on that day
pursuant to military orders, and she was
reimbursed for her travel expenses by the
armed forces; (3) the orders were issued for
the purpose of performing active duty; (4)
she was assigned to military officers' quar-
ters, she occupied those quarters, and she
committed the pertinent offense in those
quarters; (5) she received military service
creditintheform of aretirement point for her
service on that date; and (6) shereceived mil-
itary base pay and allowancesfor that date.*

After finding LTC Phillips was a person serving with an
armed force on 11 July, the CAAF applied the four criteria of
Article2(c). The court, having concluded thefour criteriawere
met, found that the military had subject matter jurisdiction over
LTC Phillips wrongful use of marijuanaon 11 July, her autho-
rized travel day.*’

What does Phillips mean to the judge advocate in the field?
First, Phillips does not stand for the proposition that atravel day
equals jurisdiction. Unlike the AFCCA, the CAAF did not
stretch the boundaries by establishing an easy to follow, bright—
line rule extending Article 2(a) status to reservists traveling on
authorized travel days.*® Phillips does mean, however, that the
government can draw the Article 2(c) sword to establish subject
matter jurisdiction over instances of reservist misconduct
occurring outside the timeframe specified in reservists’
orders.®

How lethal this jurisdictional sword is remains to be seen
since the CAAF did not give any guidance for applying Article
2(c) to situations that are not as clear-cut as the Phillips case.
By failing to weigh or prioritize the various factors it consid-
ered, the CAAF left many questions unanswered, thus provid-

46. 1d.

47. 1d.

ing the defense with a possible shield to this jurisdictional
sword. For instance, the court considered that LTC Phillips
“was assigned to military officers’ quarters, she occupied those
quarters, and she committed the pertinent offense in those quar-
ters’s? as one of the six “uncontested facts” establishing LTC
Phillips as aperson serving with an armed force.® What if LTC
Phillips committed the offense in route to the duty station?
What if she checked into the VOQ and thereafter went off-post
to engage in misconduct? What if she stayedin alocal off—base
hotel the night before reporting for duty? Finaly, what if she
stayed on base the night after her two-weeks of annual training
ended and committed the offense on 24 July? The courts’
answers to these questions will determine the lethality of the
Article 2(c) jurisdictional sword.

Personal Jurisdiction
Changesto AR 27-10 Affecting Termination of Military Satus

For active duty personnel, the question of military status at
the time of the offense (subject matter jurisdiction) seldom
requires much analysis.®? The determination, however, of
whether military status terminated by the time of trial (personal
jurisdiction) is frequently litigated. Military status generally
terminates upon (1) the delivery of avalid discharge certificate;
(2) afinal accounting of pay; and (3) undergoing aclearing pro-
cess as required under appropriate service regulations.®®

In Smith v. Vander bush,* the accused was arraigned and his
case set for trial; however, the command never “flagged” the
accused and personnel officials separated the accused on his
expiration of term of service® The CAAF held that personal
jurisdiction over the accused terminated since the accused
received his discharge certificate (DD Form 214),% cleared his
unit, and received afinal accounting of pay.” The CAAF sug-
gested, however, that the Secretary of the Army amend Army

48. By failing to address the bright-line rule, however, this theory of jurisdiction may be left to be tested at alater day.

49. Trial counsel should note that, although Phillipsinvolved active duty training under Article 2(a)(1), the CAAF s Article 2(c) analysis may be applicable to ques-

tionable periods of inactive-duty training under Article 2(a)(3).
50. Id.

51. Id.

52. Harder, supra note 1, at 11.

53. United Statesv. King, 27 M.J. 327, 329 (C.M.A. 1989).
54. Smith v. Vanderbush, 47 M.J. 56 (1997).

55. Id. at 57.

56. U.S. Dep't of Defense, DD Form 214, Certificate of Release or Discharge From Active Duty (Nov. 1988).
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regulations to prevent similar scenarios from occurring in the
future.s®

In September 2002, five years after the Vanderbush decision,
the Secretary of the Army followed the CAAF's advice and
amended AR 27-10. Army Regulation 27-10, para. 5-15b, now
provides that after any charge is preferred, the DD Form 458
(Charge Sheet) automatically suspends all favorable personnel
action and any discharge certificate issued thereafter is void
until the charge is dismissed or the convening authority takes
action on the case.® Administrative oversights—forgetting to
flag a soldier—will no longer result in avalid discharge termi-
nating court-martial jurisdiction, as was the case in Vander-
bush.

57. Vanderbush, 47 M.J. at 59.

58. Id. at 61. The CAAF noted:

A Special Court-Martial’s Limited Jurisdiction
United States v. Henderson

In addition to personal and subject matter jurisdiction, RCM
201 sets forth three procedural requirements for court-martial
jurisdiction: (1) the court-martial must be convened by an offi-
cial empowered to convene it;% (2) the court-martial must be
composed in accordance with the RCM with respect to the
number and the qualifications of its personnel 5t and (3) each
charge before the court-martial must bereferred to it by compe-
tent authority.®? Although RCM 201 states that these requisites
must be met for acourt-martial to havejurisdiction,® the CAAF
has historically found defects in meeting these requirements as
procedural rather than jurisdictional .%

[t]o the extent this case suggests a need to clarify the responsibility of convening authorities and other officials to flag records or to withhold
discharge authority from certain officials other than convening authorities, the responsibility for amending AR 635-200 or taking other appro-

priate, corrective actions rests with the Secretary of the Army.

59. AR 27-10, supra note 6, para. 5-15b.

After any charge is preferred, the DD Form 458 will automatically act to suspend all favorable personnel actionsincluding discharge, promo-
tion, and reenlistment. Filing of a DA Form 268 (Suspension of Favorable Personnel Action) and other related personnel actions are till
required. Failureto file DD Form 268 does not affect the suspension accomplished by the DD Form 458, or giveriseto any rightsto the soldier.
See AR 600-8-2 (Suspension of Favorable Personnel Actions (FLAGS)). After preferral of a charge, regardless of any action purporting to
discharge or separate asoldier, any issuance of adischarge certificateisvoid until the chargeis dismissed or the convening authority takesinitial
action on the case in accordance with R.C.M. 1107; al other favorable personnel actions taken under such circumstances are voidable. . . .

60. MCM, supra note 8, R.C.M. 201(b)(2).
61. 1d. R.C.M. 201(b)(2).
62. 1d. R.C.M. 201(b)(3).

63. 1d. R.C.M. 201(b).

64. See United States v. Henderson, 59 M.J. 350, 355 (2004) (Crawford, C.J., dissenting). In her dissent, Chief Judge Crawford summarizes this trend:

“It is well established that a defective referral. . .does not constitute jurisdictional error.” United States v. King, 28 M.J. 397, 399 (C.M.A.
1989). Indeed, this Court has repeatedly opined that errors in the referral process are not jurisdictional. In King, we held that the trial of an
accused by a court-martial panel other than the one to which the case had been referred was nonjurisdictional error. 1d. In United States v.
Kohut, 44 M J. 245, 250 (C.A.A.F. 1996), this Court found nonjurisdictional error in thetrial of a case by court-martial without approval of the
Judge Advocate General after the same case had been previoudly tried by the state. In United States v. Hayward, 47 M.J. 381, 383 (C.A.A.F.
1998), we held that the post-arraignment referral of a second charge was nonjurisdictional error. Finally, this Court found nonjurisdictional
error in the convening authority's failure to forward charges against the accused to the next higher level of command when that convening
authority was an accuser, and therefore prohibited from convening the court-martial. United States v. Jeter, 35 M.J. 442, 446 (C.M.A. 1992);
see United Statesv. Tittel, 53 M.J. 313, 314 (C.A.A.F. 2000); United Statesv. Shiner, 40 M.J. 155, 157 (C.M.A. 1994).

Id. Seealso generally Harder, supra note 1, at 5.
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In United Sates v. Henderson,% however, the CAAF found
jurisdictional error when a charge before a court-martial was
not referred by competent authority. Specifically, a special
court-martial convening authority (SPCMCA), without autho-
rization, referred a capital offense to a special court-martial
(SPCM).%6

Article19, UCM J,5” states“ special courts-martial havejuris-
diction to try persons subject to this chapter for any noncapital
offense made punishable by this chapter and, under such regu-
lations as the President may prescribe, for capital offenses.”®
Through RCM 201(f)(2)(C)(i), the President prescribed that
“[a] capital offense for which there is prescribed a mandatory
punishment [spying, premeditated murder, and felony murder]
beyond the punitive power of a special court-martia shall not
be referred to such a court-martial.”®® For all other capital
offenses—those not requiring amandatory sentence—ageneral
court—martial convening authority (GCMCA) may permit, or
the Secretary concerned may authorize by regulation, SPCM-
CAsto refer such capital offenses to SPCMs.™

In United Sates v. Henderson, the accused, Damage Con-
trolman Fireman Apprentice (DCFA) Henderson was stationed
aboard the U.S.S. Tarawa.” According to DCFA Henderson,
he intended to commit suicide by detonating an improvised
explosive device (IED) onboard the ship.”? He created the IED
out of “urine sample tubes, crushed flare powder, electrical

65. Henderson, 59 M.J. at 350.

66. Id.

67. UCMJart. 19 (2002).

68. 1d.

69. MCM, supra note 8, R.C.M. 201(f)(2)(C)(i).
70. Id. R.C.M. 201(f)(2)(C)(i)-(ii).

71. Henderson, 59 M.J. at 351.

72. 1d.

73. 1d.

74. Id.

wires, oil, and washers’” and stored it in the fan room onboard
ship. Fortunately, the IED was found before DCFA Henderson
attempted to detonate the device.™

Damage Controlman Fireman Apprentice Henderson was
charged with willfully hazarding avessel in violation of Article
110, UCMJ, acapital offense.” The SPCMCA, the command-
ing officer of the U.S.S. Tarawa, referred the chargeto a SPCM
without receiving authorization to refer a capital offense to a
SPCM.™ The SPCMCA, however, subsequently entered into a
pretrial agreement allowing DCFA Henderson to plead guilty to
the lesser included offense of negligent hazarding of avessel, a
non—capital offense.”” Damage Controlman Fireman Appren-
tice Henderson was convicted, pursuant to his pleas, by a mili-
tary judge alone at a SPCM.™

On appeal, the Navy-Marine Corps Court of Criminal
Appeals (NMCCA) questioned whether the referral of a capital
offense was error, resulting in alack of jurisdiction over the
offense.” In an unpublished opinion, the NMCCA held that the
SPCMCA erroneously referred the original charge without
proper authorization under the provisions of RCM
201(f)(2)(C).2° Nevertheless, the court found that “[b]y enter-
ing into this pretrial agreement, the [SPCM CA], in effect,
amended his decision regarding the referral of the original
charge and substituted the lesser included offense.”® The
NMCCA, therefore, held that the “erroneous referral of the

75. 1d. Article 110(a), UCMJ states: “Any person subject to this chapter who willfully or wrongfully hazards or suffersto be hazarded any vessel of the armed forces
shall suffer death or such punishment as a court-martial may direct.” UCMJart. 110(a) (2002).

76. Henderson, 59 M.J. at 351.
77. 1d.

78. Id.

79. United States v. Henderson, 2003 CCA LEXIS 48 (N-M.C.C.A. Feb. 27, 2003) (unpublished). The case was submitted to the NMCCA on its merits (without

assignment of errors). Id. at *2.
80. Id. at *6.

81. Id.at*5.
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original charge to a SPCM was not jurisdictional and was cor-
rected in atimely manner by the [SPCMCA].”&

The CAAF reversed the NMCCA's decision and set aside
the finding of guilty to the charge of negligent hazarding of a
vessel .8 The CAAF rejected all of the government’s argu-
ments: (1) that if the referral was erroneous, it was a nonjuris-
dictional, procedural error; (2) that the SPCMCA
“functionally” referred the non—capital charge upon entering
the pretrial agreement; and (3) that the SPCMCA implicitly
referred the lesser included offense when he referred the capital
charge.®

Instead of following itsrecent trend of characterizing defec-
tivereferrals as procedural, nonjurisdictional error,® the CAAF
reaffirmed its holding from a half century ago in United Sates
v. Bancroft,® a case from the Korean War. In Bancroft, the
accused was convicted at a SPCM of the capital offense of
sleeping at his post during time of war.8” Asin Henderson, the
origina charge was referred to a SPCM without the required
authorization.® Because the facts of Bancroft and Henderson
are “strikingly similar”® and unlike any in the trend of cases
holding referral defects as nonjurisdictional, procedural error,
the CAAF found “that ‘evolution’ does not extend so far asto
alter thelogic and holding in Bancroft.”

82. Id.a *6.

83. Henderson, 59 M.J. at 354.

84. Id. at 352.

85. See supra note 64.

86. United Statesv. Bancroft, 11 C.M.R. 3 (C.M.A. 1953).

87. 1d.

Next, the CAAF rejected the government’s remaining two
arguments that the SPCMCA either “implicitly referred” the
lesser included, non-capital charge when he referred the capital
charge or “functionally referred” the lesser-included, non—cap-
ital charge when he entered into the pretrial agreement with
DCFA Henderson.®® The CAAF held “[s]ince the lesser-
included charge of negligently hazarding a vessel was never
formally referred . . . it was dependent on the greater charge and
was fatally tainted by the lack of jurisdiction [over the original
charge].”®? The court-martial, therefore, lacked jurisdiction “ab
initio” to try either the capital offense or the lesser-included,
noncapital offense to which the accused plead guilty because
the SPCMCA never received authorization to refer the capital
offenseto a SPCM.

What does Hender son mean for government counsel? Most
importantly, the CAAF strictly interpreted Article 19 and RCM
201(f)(2)(C) and found that violations of RCM 201(f)(2)(C)
constitute fatal jurisdictional error.®® Therefore, if such aviola-
tion is discovered before findings are announced, the prudent
chief of justice should advise the SPCMCA or the GCMCA to
avail themselves to RCM 604* and withdraw the charges from
the SPCM. After withdrawing the charges, the convening
authority can either forward the charges to a superior author-
ity;% amend the charges and refer the lesser included, noncapi-
tal charge anew;* or dismiss the charges without prejudice and
start the preferral process over again.””

Any sentinel or lookout who isfound drunk or sleeping upon hispost or leavesit before being regularly relieved, shall be punished, if the offense
is committed in time of war, by death or such other punishment as a court-martial may direct, but if the offenseis at any other time, by such

punishment other than death as a court—-martial may direct.

UCMJ art. 113 (2002).

88. Unlike Henderson, however, Bancroft was convicted of the capital offense at the SPCM. Henderson was only convicted of the lesser included, non—capital

offense.

89. Henderson, 59 M.J. at 353.

90. Id.

91. Id. at 353-54.

92. 1d. at 354.

93. Id.

94. MCM, supra note 8, R.C.M. 604(a).

95. 1d. R.C.M. 404(c).
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Conclusion

Although the CAAF's 2003 term was relatively quiet in the
area of jurisdiction, its decision in Phillips, is the most impor-
tant development in subject matter jurisdiction in the new mil-
lennium. By applying Article 2(c) to reservists, the CAAF
armed the government with a new jurisdictional sword,

96. Id. R.C.M. 603.

97. 1d. R.C.M. 404(a).

enabling it to strike at misconduct occurring outside the param-
etersspecifiedinareservist'sorders. By failing to give detailed
guidance for applying Article 2(c), however, the CAAF also
provided the defense with a possible shield. It will be interest-
ing to watch how this battle will be fought with the growing
number of reservists serving in support of the global war on ter-
rorism during a period of everincreasing military operations.
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Crossing thel’sand Dotting the T's:
The Year in Court-Martial Personne,
Voir Dire and Challenges,
and Pleasand Pretrial Agreements

Lieutenant Colonel Patricia A. Ham
Professor, Criminal Law
The Judge Advocate General’s Legal Center and School

Introduction

Thelast couple of yearswitnessed much discussion concern-
ing whether the military justice system should undergo, or was
undergoing, arevolution.® Particular matters under thisrevolu-
tion microscope in the area of pretrial procedures include the
role of the convening authority in the selection of panel mem-
bers, aswell astherole of the military judge.? Last year'sopin-
ions, in contrast, herald a return to the basics, with exceptions
in two areas: challenges for cause based on the implied bias of
panel members and the authority of the military judge. Asto
the first, the Court of Appeals for the Armed Forces (CAAF)
continued to expansively interpret the doctrine of implied bias.
Thistrend is perhaps aresult of, or in reaction to, the failure to
revolutionize the current system of panel member selection,
which continues to rest with the convening authority, who also
refersthecasetotrial and actson thefindingsand sentence.® As
to the second, the authority of the military judge, the CAAF
rejected a government appeal challenging the Army Court of
Criminal Appeals (ACCA) expansive view of the post-trial
power of the military judge. In addition, the Navy-Marine
Court of Criminal Appeals (NMCCA) reminded military
judges that they retain authority post-trial to correct errors that
arise after trial that “ substantially affect[] the legal sufficiency
of any finding of guilty or the sentence.”*

In matters other than implied bias and the authority of the
military judge, many of last year’s opinions from both the
CAAF and the service courts involving the subjects of this arti-

cle reflected and bemoaned an alarming lack of attention to
detail by participants in the military justice process, especially
the military judge and the trial counsel. This lack of attention
to detail manifests itself most obviously in the arena of pleas
and pretrial agreements. Military judges continue to fail to
cover the elements of offenses during the providenceinquiry, or
to define them sufficiently. The CAAF dealt with this shortfall
last term in United Sates v. Redlinski,® but it continues
unabated, in both published and unpublished service court
opinions. In addition, military judges skipped other portions of
the so-called “script” for guilty pleainquiries contained in the
Military Judge's Benchbook,® including advice concerning the
rightswaived by aguilty plea. This specificissue aroseoutside
of the military justice system as well, and the U.S. Supreme
Court issued an opinion on the matter in 2002. In United Sates
v. Hansen,” the CAAF rejected the Supreme Court’s view, and
declined to shift responsibility to the defense counsel for ensur-
ing the accused is properly advised of the rights he foregoes by
pleading guilty. Instead, the CAAF continued to rest this
responsibility squarely upon the shoulders of the military judge.

Court-Martial Personnel

Thisyear saw new developmentsin several areas concerning
court-martial personnel. The CAAF issued adecision concern-
ing errors in “triggering mechanisms,” which continued the
trend of expanding the waiver doctrine for nonjurisdictional
procedural defects in panel composition and the referral stage,

1. SeeMajor Bradley J. Huestis, You Say You Want a Revolution: New Developmentsin Pretrial Procedures, ArRmy Law., Apr./May 2003, at 17 [hereinafter Huestis,
Revolution]; Major Bradley J. Huestis, New Developmentsin Pretrial Procedures: Evolution or Revolution?, Army Law., Apr. 2002, at 20 [hereinafter Huestis, Evo-

lution].

2. 1d.; seealso NaTIoNAL INsTITUTE OF MILITARY JusTice, REPORT OF THE CoMMISSION ON THE 50TH ANNIVERSARY OF THE UNIFORM CoDE oF MILITARY JusTice, May 2001,

available at http://www.badc.org/html/militarylaw_cox.html.

3. SeeUCMJart. 25 (2002); see also generally Major Guy P. Glazier, He Called for His Pipe and He Called for His Bowl, and He Called for His Members Three—
Selection of Juries by the Sovereign: Impediment to Military Justice, 157 MiL. L. Rev. 1 (1998); Major Christopher W. Behan, Don’t Tug on Superman's Cape: In
Defense of Convening Authority Selection and Appointment of Court-Martial Panel Members, 176 MiL. L. Rev. 190 (2003).

4. MaNUAL ForR CourTs-MARTIAL, UNITED StaTES, R.C.M. 1102(b)(2) (2002) [hereinafter MCM].

5. 58M.J. 117 (2003).

6. U.S.Der'T oF ARMY, Pam. 27-9, LEGAL SERvicES: MILITARY JUDGE's BENcHBOOK (15 Sept. 2002) [hereinafter BEncHBOOK].

7. 59 M.J. 410 (2004).
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as well as a decision on the limits of the specia court-martial
convening authority’s (SPCMCA) referral power, which
bucked the waiver trend. Meanwhile, the ACCA weighedinon
along time Army practice regarding referral to a special court-
martia “empowered to adjudge a bad-conduct discharge.”

In two additional courts-martial personnel cases, the CAAF
strongly affirmed the fundamental right to counsel. One
instance involved the right to civilian counsel; the other, the
right to conflict-free counsel. While affirming the right to
counsel in both cases, the CAAF set aside the findings and sen-
tence in both due to adenial of that right.

Both the CAAF and a service court issued opinions affirm-
ing the expansive post-trial powers of the military judge.
Finally, the Supreme Court issued two opinions that may be
applicable to military practice: one concerns recusal of the
judge; the other concerns the advice constitutionally required
for a defendant who desires to proceed pro sein a guilty plea.

Convening Authority

When the convening authority selects the members of a
court-martial panel under the provisions of Article 25, Uniform
Code of Military Justice (UCMJ),® instructions accompanying
the selection of the primary and alternate members often pro-
vide automatic provisions that take effect when, for example,
the accused chooses a panel of at least one-third enlisted mem-
bers versus a panel of all officer members. These automatic
instructions may be contained on the convening order, in the
Staff Judge Advocate's (SJA) instructional memorandum con-
cerning panel selection which is adopted by the convening
authority, or both. The automatic trigger would be activated
after an accused requests apanel of one-third enlisted members.
Under such a circumstance, officer members are relieved for
duty and enlisted members are automatically detailed in their
place.

Initslast term, the CAAF faced the issue of potential errors
in these automatic “triggering mechanisms’ or “bump-up pro-
visions.” InUnited Satesv. Mack,® amemorandum by the SJA,
approved by the convening authority, concerning operation of a
convening order, provided that when the accused requested a
panel of at least one-third enlisted members, alternate enlisted
members would be automatically detailed without further
action by the convening authority if, among other triggering
mechanisms, “before trial, the number of enlisted members. . .
falls below one-third plus two.”1® The convening order ini-
tially listed six officer and six enlisted members.* Three mem-
bers were excused (one enlisted and two officers), leaving four
officer and five enlisted members. After the military judge
called the court-martia to order, the trial counsel announced
eleven names of persons detailed to the court-martial, which
included two enlisted members from the convening order’s list
of alternates. The appointment of the two additional enlisted
members appeared inconsistent with the triggering mechanism
because the number of enlisted members was not below “one-
third plus two” without them, however the defense did not
object or “make any inquiries regarding the presence of [the
two additional enlisted members] or the excusal of the other
members.” 12

The ACCA remanded on its own for a Dubay*® hearing con-
cerning the presence of the additional two enlisted members.
The hearing revealed that “no documentary evidence could be
located concerning the excusal of the three original members
or” the addition of the two enlisted members.** The ACCA
concluded that “it was the Government’s burden to demonstrate
that the court-martial was properly composed and that the Gov-
ernment had not met its burden in this case . . . the military
judge concluded that the court-martial lacked jurisdiction.”?®
The ACCA nonetheless affirmed Specialist Mack’s conviction
in aper curiam opinion, ruling that although “there is no clear
explanation asto how either [additional enlisted member] came
to sit on appellant’s court-martial . . . [t]heir presence as mem-
bers does not constitute jurisdictional error.”

8. UCMJart. 25. The convening authority personally selects the panel members applying the criteria set forth in Article 25: age, education, training, experience,

length of service, and judicial temperament. Id.

9. 58M.J. 413 (2003).

10. 1d. at 415.

11. 1d.

12, Id.

13. United Statesv. Dubay, 37 C.M.R. 411 (C.M.A. 1967).
14. Mack, 58 M.J. at 415.

15. Id. at 416.

16. 1d. at 416 (citing United States v. Mack, Army No. 9900146, dlip op. at 2 n.* (Army Ct. Crim. App. May 16, 2002) (unpublished)).
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The CAAF affirmed and held the following:

When a convening authority refers a case for
trial before a panel identified in a specific
convening order, and the convening order
identifies particular members to be added to
the panel upon atriggering event, the process
of excusing primary members and adding the
substitute members involves an administra-
tive, not a jurisdictional matter. Absent
objection, any alleged defectsin the adminis-
trative process are tested for plain error.’’

The CAAF found no error at all.*®* “Excusal of one officer and
one enlisted member prior to the excusal of the other officer
would have reduced the panel to ten members, five of whom
were officers and five of whom were enlisted.”® Thistriggered
the one-third plus two triggering event. Even if there was an
error in the triggering event, so long asthe members were listed
on the convening order and the panel met the one-third require-
ment, “any error in the operation of the triggering mechanism
was administrative, not jurisdictional,” and the appellant suf-
fered no prejudice.®

In Mack, the CAAF continued the long-standing trend of
placing substance over form when reviewing non-jurisdictional
procedural defectsin panel composition and referral. Theroot
of this trend is, as Judge Sullivan once stated, “Fairness and
common sense, not technicalities, should rule the law.”?> The

CAAF bucked thetrend in United Siates v. Hender son, % and set
aside the findings and sentence due to a defective referral. In
Henderson, the SPCMCA referred an allegation of willfully
hazarding a vessel in violation of Article 110(a), UCMJ,?* a
nonmandatory capital offense. Thisreferral wasin violation of
Article 19, UCMJ, which providesthat aSPCMCA may in gen-
era only refer noncapital offenses.?> An exception to this gen-
era rule is that the SPCMCA can refer nonmandatory capital
offenses as noncapital “under such regulations as the President
may prescribe.”?® The President, in Rule for Court-Martial
(RCM) 201(f)(2)(c), authorized the SPCM CA to refer a non-
mandatory capital offensein two instances. (1) when permitted
by the General Court-Martial Convening Authority (GCMCA);
or (2) when authorized by regulations of the Secretary con-
cerned.? Permission from the GCM CA was neither sought nor
granted in this case, and there was no service regulation that
purported to grant the authority for the referra in this case.®
The Navy-Marine Court of Criminal Appeals (NMCCA) held
that the error was non-jurisdictional, asthe appellant ultimately
entered into a pretrial agreement and pled guilty to a noncapital
lesser-included offense of negligently hazarding avessel.?® The
NMCCA reasoned that by accepting the pretrial agreement, the
SPMCA in effect amended his original referral decision and
substituted areferral to the lesser-included offense.®

The CAAF reversed, holding thereferral wasajurisdictional
error that necessitated setting aside the findings and sentencein
the case.® Applying ade novo standard of review,* the CAAF
rejected three government arguments: first, that the error wasa

17. 1d. at 417 (citing United Statesv. Cook, 48 M.J. 434, 436 (1998) (stating that any error in SJA excusing more than one-third of members detailed in violation of

MCM, RCM 505( c)(1)(B)(ii) was waived and did not amount to plain error)).
18. 1d. at 417.

19. Id.

20. 1d. at 418.

21. See, eg., casescited infra note 43.

22. United Statesv. Townes, 52 M.J. 275, 277 (1999) (Sullivan, J., concurring), cert. denied, 531 U.S. 821 (2000).

23. 59 M.J. 350 (2004).

24. UCMJart. 110(a) (2002). It states, in pertinent part: “Any person subject to this chapter who willfully and wrongfully hazards or suffers to be hazarded any
vessel of the armed forces shall suffer death or such other punishment as a court-martial may direct.” 1d.

25. 1d. art. 19. Article 19 states, in pertinent part: “Subject to section 817 of thistitle (article 17), special courts-martia have jurisdiction to try persons subject to
this chapter for any noncapital offense made punishable by this chapter and, under such regulations as the President may prescribe, for capital offenses.” 1d.

26. Id.
27. Henderson, 59 M.J. at 352; MCM, supra, note 4, R.C.M. 201.

28. Henderson, 59 M.J. at 352.

29. United States v. Henderson, No. 200101752, 2003 CCA LEXIS 48, *5-6 (N-M Ct. Crim. App. Feb. 27, 2003) (unpublished).

30. Id. at *6 (citing United States v. Wilkins, 20 M.J. 421, 424 (C.M.A. 1990)).

31. Henderson, 59 M.J. at 353.
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nonjurisdictional procedural defect, and that the so-called “ evo-
lution” in the law applicableto jurisdictional defects extendsto
this situation;* second, that the pretrial agreement was a func-
tional equivalent of areferra of a noncapital lesser-included
offense;* and third, that the referral of the nonmandatory capi-
tal offensewas also an implicit referral of the noncapital lesser-
included offense.®

As to the evolution argument, the court found that even if
there were “some form of ‘evolution’ in the law applicable to
jurisdictional defects in the referral process, that evolution did
not extend so far as to alter the logic and holding in [United
Sates v.] Bancroft,”3 which the court found dispositive. In
Bancroft, the CAAF's predecessor, the Court of Military
Appeals (CMA), set aside the appellant’s findings and sentence
at aspecia court-martial for aviolation of Article 113, UCMJ,
for deeping at his post. Although the offense is punishable by
death during time of war, the charges were referred to a special
court-martial during wartime in violation of Article 19.5 The
NMCCA distinguished Bancroft because in that case, the
accused was found guilty of the capital offense, whereas in
Henderson the accused pled guilty and was found guilty of a
noncapital lesser-included offense.® The CAAF did not dis-
cuss this arguably crucial difference, and relied instead on the
“strikingly similar” commonalities between the two cases.*
“As in Bancroft, the officer making the referral here exercised
only special court-martial jurisdiction and referred a capital

32. Id. at 351-52.

33. Id. at 352-53.

34. |d. at 353-54.

35. Id. at 354.

36. Id. at 353 (citing United States v. Bancroft, 11 C.M.R. 3 (C.M.A. 1953)).

37. Bancroft, 11 CM.R. at 3.

chargeto aspecial court-martial without the authorization to do
s0.”%0 The court, therefore, lacked jurisdiction over the
offense#!

Chief Judge Crawford dissented, arguing “the convening
authority’s derivatively defectivereferral of the lesser-included
charge constituted waivable, nonjurisdictional error, which not
only failed to prejudice the accused, but actually benefited
him.”42 Chief Judge Crawford relied on alaundry list of cases
characterizing defective referrals as nonjurisdictional errors, as
well as case law finding these errors waived when not raised at
trial.** The Chief Judge declined to follow Bancroft for two rea-
sons: first, “the more recent trend by this Court . . . isto treat
referral defects aswaivable, nonjurisdictional error”;* and two,
in Bancroft, the accused was convicted of the referred capital
offense, but in Hender son, the accused was convicted of anon-
capital lesser-included offense, albeit by a“derivatively defec-
tivereferral.” % Inlight of the trend convincingly recounted by
Chief Judge Crawford, and manifested once againin Mack; itis
hard to argue with the dissent’s logic.

In the service courts, one additional case isworth mention-
ing in the area of the convening authority’s referral decision.
United Sates v. Scott*® examined the long-time Army practice
of annotating the back of a charge sheet upon referral to indicate
that a special court-martial is “empowered to adjudge a bad-
conduct discharge.” This annotation distinguishes those spe-

38. United States v. Henderson, No. 200101752, 2003 CCA LEXIS 48, *3-4 (N.M. Ct. Crim. App. Feb. 27, 2003) (unpublished).

39. Henderson, 59 M.J. at 353.
40. Id.
41. 1d.

42. 1d. at 355 (Crawford, C.J., dissenting).

43. |1d. (Crawford, C.J., dissenting) (citing United Statesv. King, 28 M.J. 397, 399 (C.M.A. 1989) (“It iswell established that adefectivereferral . .. doesnot constitute
jurisdictional error.”); United Statesv. Kohut, 44 M.J., 245, 250 (1996) (providing nonjurisdictional error when case was referred following trial in state court without
approval of The Judge Advocate General); United Statesv. Hayward, 47 M.J. 381, 383 (1998) (stating that post-arraignment referral of additional chargeisnonjuris-
dictional error); United States v. Jeter, 35 M.J. 442, 446 (C.M.A. 1992) (stating that convening authority who is accuser and prohibited from referring charges who
nonethelessreferred chargesis nonjurisdictional defect); United Statesv. Joseph, 11 M.J. 333, 335 (C.M.A. 1981) (stating that nonjurisdictiona errorsincluding defec-
tive referrals are waived unlessraised at trial); United States v. Lopez, 200 C.M.A. 76, 78, 42 C.M.R. 268, 270 (A.C.M.R. 1970) (stating that guilty plea“waives all

nonjurisdictional defectsin all earlier stages of the proceedings against an accused”)).

44, 1d. at 356 (Crawford, C.J., dissenting).

45, 1d. (Crawford, C.J., dissenting).

46. 59 M.J. 718 (Army Ct. Crim. App.), petion denied, _M.J. _ (2004) (CAAF LEXIS 468 (2004).
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cial courts-martial that may adjudge a bad-conduct discharge
(BCD) as part of the sentence from those that may not. Thelat-
ter special court-martial has historically been referred to as a
“straight special,” while the former has historically been
referred to asa“BCD Specia.”

In Scott, the GCMCA signed a memorandum that referred
the charges and specifications to a special court-martial
“empowered to adjudge a bad-conduct discharge.”*” The
instructions on the charge sheet reflecting the referral, however,
stated only that the case was “[r]eferred for trial to the special
court-martial,” and did not include the traditional annotation
“empowered to adjudge a bad-conduct discharge.”*® While no
objection was raised at trial, appellate defense counsel asserted
that because the charge sheet lacked the traditional language
that the special court-martial was “empowered to adjudge a
bad-conduct discharge,” the court lacked the authority to
impose one.*°

The ACCA wisely rejected this assertion. Based on the dis-
cussion following RCM 601(€)(1), the ACCA determined that
additional wordsin the convening authority’s referral or on the
charge sheet are “ surplusage.”*®

We hold that all Army SPCMs are empow-
ered to adjudge a BCD unless the convening
authority expressly states that a particular
SPCM is not so empowered. The convening
authority should expressly state such a limi-
tation in the referral signed by the convening
authority, in special instructions on the
charge sheet, or both.%

47. 1d. at 719.
48. 1d.
49. 1d.

50. Id. at 720. Thediscussion to RCM 601(€)(1) states:

Scott provides practitioners with answers to two remaining
issues following the 2002 amendment to Army Regulation 27-
10 that removed a service-specific limit on the SPCMCA’s
authority to refer aspecial court-martial empowered to adjudge
aBCD.% Beforethe amendment, the Secretary of the Army did
not permit the SPCMCA to refer a special court-martial
empowered to adjudge a BCD. Following the amendment, a
question arose as to whether the straight special court-martial
still existed. After Scott, Army practitioners know that the
straight special still exists and that the default referral is a spe-
cial court-martial empowered to adjudge a BCD, unless that
authority is specifically limited by the convening authority.

Counsdl

The CAAF decided two cases so far thisterm concerning the
right to counsel. In both, the CAAF found adenial of the right
and set aside the findings and sentence. In the first, United
Sates v. West, the CAAF held that the military judge abused
his discretion in denying a defense request for delay to obtain
civilian counsel .5 Cadet Wiest, a student at the Air Force
Academy, was charged under Article 134, UCMJ, for unlaw-
fully damaging a computer.® “[C]ontrary to United States Air
Force Academy (USAFA) rules, Appellant attempted to use his
computer to access internet chat rooms. To prevent such com-
munications, USAFA had previously developed a firewall as
part of the USAFA network.”%®

On the originally scheduled trial date, 2 February, defense
counsel moved for a new pretrial investigation under Article
32, UCMJ, “arguing that the Government mistakenly told
defense counsel that logsdescribing individualsat USAFA who
had entered and exited the firewall did not exist.” > In discuss-

The convening authority should acknowledge by an instruction that a bad-conduct discharge, confinement for more than six months, or forfei-
ture of pay for more than six months, may not be adjudged when the prerequisitesunder Article 19 will not be met. See R.C.M. 201(f)(2)(B)(ii).
For example, thisinstruction may be given when a court reporter is not detailed.

Id. at 719 (quoting MCM, supra note 4, R.C.M. 601(e)(1) (Discussion)).

51. Id. at 720.

52. U.S. Dept’ oF ARMY, ReG. 27-10, LEGAL Services, MiLITARY JusTice para. 5-27b (6 Sept. 2002); see Huestis, Revolution, supra note 1, at 21.

53. 59 M.J. 276 (2004).
54. 1d. at 276.

55. 1d.

56. 1d. at 277.

57. 1d.
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ing the motion with the defense counsel, the military judge
“made several comments questioning the competency of the
defense counsel for relying on the Government’s assertion that
theselogs did not exist, and for not independently investigating
the existence of the logs.”% Incredibly, the military judge told
the defense counsel that he “should have assumed the records
were always present” and that the government, contrary to its
representation, had “misinformed” the defense otherwise.>®
When defense counsel responded “that they assumed the gov-
ernment was telling the truth,” the judge replied, “[A] compe-
tent advocate assumes nothing.”®

Following the military judge’s comments, Cadet Wiest
“requested new defense counsel.”%? The military judge
attempted to dissuade the accused, stating he “ misunderstood”
hisprior remarks; however, Cadet Wiest “insisted on new coun-
sel” and the military judge relented.®? The military judge
emphasized that new counsel must be prepared for trial by a
newly scheduled trial date, thirty-four days later—8 March.®
The accused’s requested and approved Individual Military
Counsel was not available on the scheduled trial date. The mil-
itary judge stated, “The trial will proceed without him.” %4
Approximately one week after the hearing on the motion for a
new article 32 investigation, the accused hired a civilian
defense counsel, who entered an appearance and requested a
trial delay until 19 April—an additional six weeks beyond the
8 March trial date. The military judge denied the request.®®

58. Id.

59. Id.

The accused requested new military defense counsel on the
day of the trial, 8 March, who represented him throughout the
trial % Thecivilian counsel was not ready to begin due to other
commitments.’” The appellant was convicted and sentenced to
a dismissal and total forfeitures; the convening authority
approved the dismissal and partial forfeitures and the Air Force
Court of Criminal Appeals (AFCCA) affirmed the findings and
sentence.®®

The CAAF reversed. “It should. . . be an unusua case, bal-
ancing al the factors involved, when ajudge denies an initial
and timely request for a continuance in order to obtain civilian
counsel, particularly after the judge has criticized appointed
military counsel.”® Applying the factors set forth in United
Sates v. Miller,” including surprise, the timeliness of the
request, other continuance requests, the good faith of the mov-
ing party, and prior notice, the court found the trial judge’s
“inelastic attitude in rescheduling” the trial was an abuse of dis-
cretion particularly when the “request was predicated on the
judge’s negative comments about Appellant’s original military
counsel and Appellant’s subsequent selection of anew civilian
counsel.”

In one sense, the CAAF s decision in West should come as
no surprise. In Miller, the 1997 case chiefly relied upon by the
CAAF in West, the court also found that the military judge
abused his discretion by failing to grant a continuance

60. 1d. Whilenot cited or commented upon in the court’s opinion, the judge’s comments to the defense run afoul of the Supreme Court’s recent statementsin Banks
V. Dretke, 124 S. Ct. 1256, 1275, 1276 (2004) (“ A rule thus declaring ‘ prosecutor may hide, defendant must seek,’ is not tenable in a system constitutionally bound to
accord defendants due process.. . . It was not incumbent on Banks to prove [the prosecutor’s] representations fal se; rather, Banks was entitled to treat the prosecutor's
submissions as truthful.”). Although Banks dealt with the state’s failure to provide exculpatory information, which is not alleged in West, the basic point is beyond
dispute: when the government representsthat certain evidence does not exist, the defense is entitled to rely on that representation; it is not incumbent upon the defense
to disprove the government’s representation. Further, although the Banks decision was released after Cadet Wiest'strial, the Supreme Court’s sentiments are not new
or novel. See Strickler v. Greene, 527 U.S. 263 (1999). The Court has also underscored the “ special role played by the American prosecutor in the search for truth in
crimind trials.” 1d. at 281; accord, Kylesv. Whitley, 514 U.S. 419, 439-440 (1995); United States v. Bagley, 473 U.S. 667, 675 n.6 (1985); Berger v. United States,
295 U.S. 78, 88 (1935); see also Olmstead v. United States, 277 U.S. 438, 484 (1928) (Brandeis, J., dissenting).

61. West, 59 M.J. at 277.
62. 1d. at 278.

63. Id.

64. Id.

65. Id.

66. Id.

67. Id.

68. Id. at 276.

69. Id. at 278.

70. 47 M.J. 352 (1997).

71. West, 59 M.J. at 278-79.
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requested by civilian counsel retained by the accused.” Miller,
relied upon older, established case law holding that, “ Although
theright to civilian counsel ‘is not absolute, . . . an unreasoning
and arbitrary insistence upon expeditiousness in the face of a
justifiable request for delay violates the right to the assistance
of counsel.”’ ™ Chief Judge Crawford delivered the opinionsin
both Miller and Wiest. In addition, in between Miller and West
the CAAF decided United Sates v. Weisbeck.™ Weisbeck is
another case in which the court found the military judge abused
his discretion by failing to grant a delay to obtain expert testi-
mony. Similar to thefactsin West, the requested delay in Weis-
beck was for approximately six weeks.”™

Judge Erdmann dissented in Wiest, however, pointing out
that the military judge granted Cadet Wiest a delay of thirty-
four daysto find counsdl of his choice—the period from theini-
tial decision to replace hisoriginal military counsel on 2 Febru-
ary until the newly scheduled trial date of 8 March. In Judge
Erdmann’s view, the case came down to this: “A defendant’s
qualified right to counsel does not extend to aninflexibleinsis-
tence on aspecific attorney who cannot comply with the court’s
reasonable schedule.”” Moreover, because Cadet Wiest had
two able military attorneys defending him, there was no preju-
dice by the military judge’sdenial of acontinuanceto obtain his
civilian counsel of choice.”

Under other circumstances, Judge Erdmann’s dissent might
prevail; however, clearly the majority was bothered by the mil-
itary judge's pejorative comments toward the original defense
counsel. Those commentsresulted in the request for new coun-
sel and led to retaining of civilian counsel, who requested the

72. Miller, 47 M.J. at 359.

delay at issue. In addition, the government demonstrated no
prejudice from the requested delay and also did not demonstrate
that the defense was merely trying to “vex” the government.’
In fact, the government could hardly complain, as it was the
government’s “misinformation” to the defense concerning the
lack of firewall logs that caused the situation in the first place.
This confluence of circumstances may limit Wiest to its specific

facts.

Another case that may be limited to its specific factsis the
second case thus far this term concerning the right to counsel,
United Satesv. Cain,” whereinthe CAAF, asinWest, set aside
the findings and sentence. Following his guilty plea and sen-
tencing for two specifications of indecent assault,®® Sergeant
Cain's parents aleged that his lead trial defense counsel “had
pressured the Appellant for sexual favors.” 8 One day after
being informed of the allegations, the defense counsel commit-
ted suicide.®2 The appellant’s co-counsel disqualified himself
from further representation of the appellant and new counsel
was detailed to represent him post-trial .&

The newly detailed defense counsel submitted numerous
requests, all of which were denied, seeking information about
the trial representation of the appellant and the lead counsel’s
subsequent suicide.® In her post-trial matters, the defense con-
tinued to object “to the Government’s refusal to release infor-
mation regarding the events surrounding [the lead defense
counsel’s] suicide. In addition, the defense contended that
appellant had not received effective assistance of counsel and
that the deficiencies in representation rendered the guilty pleas
improvident.”®® The defense requested a new trial and pro-

73. 1d. at 358 (quoting United Statesv. Thomas, 22 M.J. 57, 59 (C.M.A. 1986) (internal quotation marks omitted) (quoting Morrisv. Slappy, 461 U.S. 1, 11-12 (1983)

(quoting Ungar v. Sardfite, 376 U.S. 575 (1964))).
74. 50 M.J. 461 (1999).

75. 1d. at 465.

76. West, 59 M.J. at 282 (Erdmann, J., dissenting).
77. 1d. at 283 (Erdmann, J., dissenting).

78. 1d. at 279.

79. 59 M.J. 285 (2004).

80. 10 U.S.C. § 934 (2000). Sergeant (SGT) Cain was originally charged with three specifications of forcible sodomy. Pursuant to his pleas, SGT Cain agreed to
plead guilty to two specifications of indecent assault in exchange for a twenty-four month confinement cap. The military judge sentenced SGT Cain, inter alia, to

five years confinement and a dishonorable discharge. Cain, 59 M.J. at 285-86.
81. Id. at 288.
82. Id.

83. Id.

84. |d. Defense counsel submitted a request for discovery, or in the alternative, for an in camerainspection of relevant evidence by the military judge. Both were
denied. Id. Next, defense counsel requested the convening authority to order a post-trial session under Article 39(a), UCMJ. Following the SJA’s recommendation,

the convening authority denied the request. Id.
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posed various alternative remedies, which the convening
authority denied.® One of the lessons of Cain is that the blind
refusal of the SJA and the convening authority to hold ahearing
wassingularly unhel pful in resolving theissues surrounding the
appellant’s representation. As the old adage goes, “Bad news
does not get better with time.”

Two years after the convening authority’s action, the ACCA
ordered afurther evidentiary hearing into the matter pursuant to
United Sates v. Dubay.?” At the Dubay hearing, the military
judge found that SGT Cain and his lead defense counsel
engaged in a consensual sexual relationship throughout the
period of the defense counsel’s representation. The military
judge concluded that the relationship “played no rolein Appel-
lant’s decision to enter guilty pleas, and that it did not create a
conflict of interest.”® The ACCA affirmed the findings and
sentence, and found further that SGT Cain waived any conflict
of interest when he declined to follow the advice of two civilian
attorneys, who both counseled him to sever the attorney-client
relationship with hislead defense counsel .

The CAAF reversed, finding that the “ vol atile mixture of sex
and crime in the context of the military’s treatment of fraterni-
zation and sodomy as criminal offenses”® resulted in a
“uniquely proscribed relationship” that was “inherently preju-
dicial and created a per se conflict of interest in counsel’s rep-
resentation of the Appellant.”®* Finding ineffective assistance
of counsel under the Sixth Amendment, the court set aside the
findings and sentence.®?

It is difficult to imagine that the peculiar facts and circum-
stancesin Cain will be repeated. Asthe court described it:

85. 1d. at 289.

[W]e confront a course of conduct involving
an attorney’s abuse of amilitary office, avio-
lation of the duty of loyalty, fraternization,
and repeated commission of the same crimi-
nal offense for which the attorney’s client
was on trial. All of thisis left unexplained
due to the attorneys’ untimely death.®

Accordingly, Cain’s precedential value, and in particular the
CAAF's finding of an inherently prejudicial per se conflict of
interest, is most likely limited to its facts.

Military Judge

There are two recent decisions, including one from the
Supreme Court, that discussthe issue of recusal of atrial judge.
In addition, two new cases discuss the post-trial authority of the
military judge—one sounding a warning concerning “Bridge-
the-Gap” sessions, the post-trial “after action report” that amil-
itary judge may engage in with counsel from both sides.

A military judge “shall disqualify himself or herself in any
proceeding in which that military judge’'s impartiality might
reasonably be questioned.”® “This subsection is, except for
changesin terminology, identical to” itsfederal counterpart, 28
U.S.C. § 455(a).% In a per curiam decision in Sao Paulo v.
American Tobacco Co., Inc.,* the Supreme Court held that a
trial judge was not disqualified under 28 U.S.C. § 455(a) when
that judge’'s name appeared on a motion to file an amicus brief
in a similar suit against some of the same companies. The
Court reversed the lower court’s opinion as inconsistent with
Liljeberg v. Health Services Acquisition Corps.,*” which held
that 8455(a) (and RCM 902(a)) requires recusal only when “a

86. Id. The defense suggested three alternative remedies: issuance of an administrative dischargein lieu of approval of the findings and sentence; a post-trial session
under Article 39(a), UCMJ; and arequest for clemency by approval of time served. |d.

87. 37 C.M.R. 411 (C.M.A. 1967); see Cain, 59 M .J. at 289.
88. Cain, 59 M.J. at 292.

89. Id.

90. Id. at 295.

91. Id.

92. Id. at 296.

93. Id. at 295.

94. MCM, supra note 4, R.C.M. 902(a).

95. Id. R.C.M. 902(a) analysis at A21-51.

96. 535 U.S. 229 (2002).

97. 486 U.S. 847 (1988).
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reasonable person, knowing all the circumstances, would have
expected that the judge would have actual knowledge of his
interest or biasin the case.”® The lower court did not consider
“all the circumstances,” specifically that the judge’s name was
apparently added to the brief in error and that he played no part
in its preparation. As such, the Supreme Court reversed and
remanded for further proceedings consistent with its opinion.

The CAAF faced arelated situation two terms ago in United
Satesv. Jones.®® In Jones, the court faced the issue of whether
an appellate judge on the NMCCA who formerly served as the
Director of the Navy-Marine Appellate Government Division
should have recused himself from appellate review of the
appellant’s case.’® During his tenure as Director, the Navy-
Marine Appellate Government Division opposed two defense
requests for additional time to file its brief before the service
court.®* Asin Sao Paulo, the judgein Jones had no actual prior
involvement inthe casein question.'® The government’s oppo-
sition to the defense motions was “perfunctory and mechani-
cal.”1% Accordingly, the CAAF held that the judge's role did
“not create a reasonable question about [his] lack of impartial-
ity.”1% Despite finding no reason for recusal under the facts
presented, the CAAF advised that in the future, such issues
could be avoided if “judges appointed to the lower courts after
prior appellate division service would recuse themselves from
all cases that were pending during their tenure in the divi-
sion.” 10

This year, the AFCCA once again faced a recurring recusal
issue: should the military judge recuse herself when the
accused withdraws his guilty plea after a full providency
inquiry? Further, does the failure to recuse herself mean that
the accused is denied his right to select trial by military judge
alone? In United Sates v. Dodge,'® the court answered both
guestions in the negative.

After a248-page providency inquiry but before the military
judge’s acceptance of the accused’s guilty plea, Captain Dodge
withdrew hispleas.’®” After asixty-day delay, the defense noti-
fied themilitary judge that the accused would enter aguilty plea
to some of the charged offenses and then challenged the judge
for bias due to her prior participation in the guilty plea® The
defense also alleged that due to the military judge' s exposure to
the providence inquiry, the accused could no longer choosetrial
by military judge alone and, therefore, selected trial by mem-
bersfor the contested portions of thetrial.»® Themilitary judge
denied the defense challenge and refused to recuse herself.}
Thereafter, the accused entered substantially the same pleas as
he originally entered, albeit without a stipulation of fact and in
the absence of a pretrial agreement.’*! The accused also
acknowledged that his pleas of guilty waived the recusal issue
as to those pleas.? Following atria on the contested charges,
the accused was convicted and sentenced to fifteen years con-
finement, a dismissal, and total forfeitures.** The initial pre-
trial agreement in the case limited confinement to five years. 4

98. See United States v. Mitchell, 39 M.J. 131, 143 (C.M.A.), cert. denied, 513 U.S. 874 (1994) (stating that the test for determining whether recusal is necessary
under 28 U.S.C. § 455(a) is“whether areasonable person who knew all the facts might question these appellate military judges impartiality”).

99. 55M.J. 317 (2001). See also United Statesv. Lynn, 54 M.J. 202 (2000) (holding recusal not required in similar case involving same appellate judge).

100. Id. at 318.
101. Id.

102. 1d. at 320.

103. Id.

104. Id.

105. Id. at 321.

106. 59 M.J. 821 (A.F. Ct. Crim. App. 2004).
107. Id. at 823.

108. Id. at 824.

109. Id.

110. 1d.

111. 1d. at 825.

112. 1d. at 824.

113. 1d. at 822.

114. 1d.
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According to the AFCCA, “The gravamen of the appellant’s
argument at trial was the assertion that the military judge’s con-
tinued participation denied him hisright of forum selection. He
averred that, but for her refusal to recuse herself, he would have
selected trial before military judge alone.”*** Dispensing with
this allegation, the AFCCA ruled that because the appellant
never made arequest for trial by military judge alone, the mili-
tary judge could not have abused her discretion in failing to
grant it.16 Moreover, the AFCCA rejected the accused’s alle-
gation that the military judge should have disqualified herself
due to her participation in the first providence inquiry for two
reasons: first, the issue was waived on the record; and second,
unlike a case in which pleas are rejected after the accused
incriminates himself and then proceeds to trial, here the
accused

ultimately entered pleas of guilty that were
substantially the same ashisinitial pleas. We
simply fail too see any compelling logic in
the assertion that, having heard the appellant
explain in court his criminal conduct, the
military judge was disgqualified from hearing
him explain it to her a second time. '’

The AFCCA's opinion is consistent with CAAF caselaw in
this area, which haslong held that amilitary judge is not per se
disqualified from continuing to preside over a casein which the
accused's guilty pleais either rejected or withdrawn prior to
findings.*¥ The Army, however, “has expressed a preference
for recusal in such cases, and if the accused elects to continue
before the same trial judge, the military judge should obtain a
waiver from the accused.”*® In Dodge, the AFCCA continued
to expressly reject the Army’s approach.'?°

115. Id. at 825.

116. Id.

117. 1d. at 826.

Sao Paulo and Dodge remind practitioners that, although a
judge should recuse himself when circumstances warrant, the
courtswill examine all the facts to determine whether the mili-
tary judge has abused his or her discretion by failing to do so.
The courts will uphold the military judge’s decision not to
recuse absent an abuse of discretion based on the circum-
stances.

In the area of the military judge’s authority, the ACCA's
opinion in United Sates v. Chisholm,*? affirmed by the CAAF
thistermin the face of agovernment appeal, could signal an era
of vastly increased judicial involvement in the post-trial pro-
cess. Certainly, the opinion gives military judges the green
light to do so. Chisholm appeared to initially involve yet
another instance of dilatory post-trial processing*?>—in this
case, sixteen months from adjournment to convening authority
action to prepare an 848-page record.'*® The ACCA went
beyond awarding relief for the delay by subtracting three-
months confinement off of afour-year sentence.’® Finding that
“[myilitary judges, as empowered by Congress and the Presi-
dent, have both a duty and a responsibility to take active roles
in‘directing’ the timely and accurate completion of court-mar-
tial proceedings,”® the court set forth a four-part recipe for
oversight.'?

“ After adjournment, but prior to authentication of the record
of trial, the military judge must ensure that the government is
proceeding with due diligence to complete the record of trial as
expeditiously as possible, given the totality of the circum-
stances of that accused'scase.”*? “In most cases, if amilitary
judge has not received arecord of trial within 90-120 days after
adjournment, he should sua sponte make documented inquires
[sic] as to the progress of the record preparation and the pro-
jected completion thereof.”% If at that point, or at any other

118. See United States v. Winter, 35 M.J. 93, 95 (C.M.A. 1992) (recognizing that “even though ajudge is not per se disqualified from presiding over a bench tria
after rejecting guilty pleas, the facts of a particular case may still require recusal of the military judge, especialy if the judge has formed an intractable opinion as to
the guilt of the accused”) (citation omitted); see also United States v. Bray, 49 M.J. 300 (1998).

119. United Statesv. Rhule, 53 M.J. 647, 654 (Army Ct. Crim. App. 2000) (citing United States v. Cockrell, 49 C.M.R. 567 (A.C.M.R. 1974)).

120. Dodge, 59 M.J. at 825, n.9 (citing United Statesv. Melton, 1 M.J. 528, 51 C.M.R. 176 (A.F.C.M.R. 1975)).

121. 58 M.J. 733 (Army Ct. Crim. App.), aff’d, 59 M.J. 151 (2003).

122. See United States v. Garman, 59 M.J. 677, 683 (Army Ct. Crim. App. 2004) and cases cited therein in Appendix A.

123. Chisholm, 58 M.J. at 735, 736.
124. Id. at 739.

125. Id. at 737.

126. Id. at 737-38.

127. Id. at 738.
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point prior to authentication of the record of trial, “the military
judge determines that the record preparation is proceeding too
slowly, he may take remedial action without awaiting an order
from the intermediate appellate court.” 2

The exact nature of the remedial action is
within the sound judgment and broad discre-
tion of the military judge, but could include,
among other things: (1) directing a date cer-
tain for completion of the record with con-
finement credit or other progressive sentence
relief for each day the record completion is
late; (2) ordering the accused's release from
confinement until the record of trial is com-
pleted and authenticated; or, (3) if all else
fails, and the accused has been prejudiced by
the delay, setting aside the findings and the
sentence with or without prejudice as to a
rehearing. Staff judge advocates and conven-
ing authorities who disregard such remedial
orders do so at their peril .2

The government certified the ACCA's decision to CAAF,
alleging that, inter alia, the remedial actions described consti-
tuted an advisory opinion.®®! The government “focus[ed] solely
on that portion of the opinion below concerning alternative
means of addressing post-trial delays, with particular emphasis
ontherole of themilitary judgein post-trial processing.”**? The
CAAF rejected the government’s assertion, holding that the
ACCA had jurisdiction to review the case, and “was presented
with a concrete dispute between adverse parties . . . regarding
the appropriateness of the sentence in light of unreasonable
post-trial delay.”*® The CAAF, however, noted parenthetically
that “[t]he partiesin asubsequent case arefree to argue that spe-
cific aspects of an opinion . . . should be treated as non-binding
dicta.”**

128. 1d. at 737-38.

129. Id. at 738.

130. Id. at 738-39 (citation and footnotes omitted).

131. United Statesv. Chisholm, 59 M.J. 151, 152 (2003).

132. Id.

133. Id.

134. 1d. (citing United States v. Campbell, 52 M.J. 386, 387 (2000)).

135. Brack’s Law DicTioNARYy 454 (6th ed.1990).

Dicta, constitutes the magjority of the ACCA’s opinion—
“expressionsin [the] court’s opinion which go beyond the facts
before [the] court and therefore are individual views of [the]
author of [the] opinion and not binding in subsequent cases as
legal precedent.”% As Groucho Marx once famously stated,
“A child of five could understand this. Get me a child of
five.”1% Whether or not the ACCA’s comments are dicta is
arguably beside the point. A published opinion of the Army
court acknowledged that it expects military judges to manage
the post-trial process. The court also provided several options
for the military judge to pursue when the government’s post-
trial processing of acaseisdilatory, up to and including release
of the accused from confinement and, in extraordinary cases,
setting aside the findings and sentence.™® United States Army
SJAsare on clear notice of the court’sthinking in thisarea, and
ignore Chisholn's dicta at their peril.

In United Sates v. Lepage,*® the NMCCA also faced the
issue of the military judge’s post-trial authority, but in an
entirely different context. Like the ACCA in Chisholm, how-
ever, the NMCCA in LePage subscribed to an expansive view
of the military judge’s authority in the interim period from
adjournment to authentication of the record of trial. In Lepage,
the military judge erroneously admitted a record of a prior pro-
ceeding under Article 15, UCMJ into evidence during the pre-
sentencing proceeding.’® In apost-trial session held under the
provisions of Article 39(a), UCMJ, the military judge deter-
mined that admitting the exhibit was erroneous and that the
court considered the erroneously admitted exhibit in arriving at
asentence, including the adjudged BCD, to the prejudice of the
accused.’® Relying on RCM 1009(a), however, which limits
reconsideration of a sentence to “any time such sentence is
announced in open session of the court,”** the military judge
failed to take corrective action during that hearing.**? Instead,
the military judge recommended the convening authority disap-
prove the adjudged BCD. The convening authority declined to
follow the military judge’s recommendation.

136. Working Humor.com, Humorous Quotes Attributed to Grouch Marx, available at http://www.workinghumor.com/quotes/groucho_marx.shtml (last visited Apr.

9, 2004).

137. United States v. Chisholm, 58 M.J. 733, 738-39 (Army Ct. Crim. App. 2003).

138. 59 M.J. 659 (N-M. Ct. Crim. App. 2003).
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The NMCCA held that “[t]his case should not even be
beforeusfor review . . .. [T]he military judge had the authority
under RCM 1102(b)(2) to take corrective action.”*® Rule for
Court-Martial 1102(b)(2) authorizes amilitary judge to resolve
any matter which arises after trial and substantially affects the
legal sufficiency of any findings of guilty or the sentence.’*
The specificity of that section, stated the NMCCA, takes prece-
dence over the more general language of the reconsideration
provisions of RCM 1009.% Finding that “[p]lain error leaps
from the pages of this record,”*¢ and after chastising the con-
vening authority for failing to follow the military judge’s rec-
ommendation to set aside the BCD, the NMCCA did not
approve the discharge.*

Finally, the ACCA faced yet another issue arising from the
military judge’s post-trial authority in United States v.
McNutt.**® During a Bridge-the-Gap session, the military judge
allegedly informed the parties that his adjudged sentence to
seventy-days confinement was framed to take into account the
amount of good time credit the Soldier would receive (five days
per month), and to ensure that the Soldier would only serve
sixty-days confinement.’* The ACCA determined that there
was no basis for impeaching the accused’s sentence as thistype
of extraneousinformation was“within the general and common
knowledge a military judge brings to deliberations’ and there-
fore was not improperly before the military judge.**®

The court went on to comment that discussions during
Bridge-the-Gap sessions are “expected, and usually benefi-
cia” ;1! however,

the core of the deliberative process remains
privileged, and military judges should refrain
from disclosing information . . . concerning
their deliberations, impressions, emotional
feelings, or the mental processes used to
resolve an issue before them . . . Military
judges should therefore allow their findings
and sentences to speak for themselves during
“Bridge the Gap” sessions, and re-focus
these sessions upon the conduct of counsel
rather than the deliberations of the military
judge.’®?

As in Chisholm, the ACCA’s comments quoted above are
clearly dicta. Although not binding, these comments signal the
court’s thinking and military judges, at least those in the Army,
are wise to heed the court’s comments.

Accused

In Faretta v. California,*® the Supreme Court held that
there isa congtitutional right to self-representation at trial, pro-
vided there is a knowing and intelligent waiver of the right to
counsel .’ “An accused, desiring to proceed without counsel,

139. Id. at 660. The Article 15 was erroneously admitted because it predated by more than two years the offense for which the accused was on trial, in violation of

naval regulations. 1d.
140. 1d.
141. MCM, supra note 4, R.C.M. 1009(a).

142. Lepage, 59 M.J. at 660.

143. Id. at 661. In the absence of the BCD, because the rest of the adjudged sentence included only fifteen-days confinement, forfeiture of $737 pay per month for
one month, and reduction of E-1, the NMCCA would not have jurisdiction to review the case. See UCMJ, art. 66 (2002).

144. MCM, supra note 4, R.C.M. 1102(b)(2).
145. LePage, 59 M.J. at 661.

146. 1d.

147. 1d.

148. 59 M.J. 629 (Army Ct. Crim. App. 2003).
149. |d. at 630.

150. Id. at 632-33.

151. Id. at 633.

152. 1d. (citations and footnotes omitted).

153. 422 U.S. 806 (1975).

154. 1d. In contrast, there is no right under the Sixth Amendment to self-representation on direct appeal. Martinez v. Court of Appeal, 528 U.S. 152 (2000).
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“should be made aware of the dangers and disadvantages of
self-representation, so that the record will establish that he
knows what he is doing and his choice is made with eyes
open.”’ % Rule for Court-Martial 506(d) applies Faretta to the
military.’® The CMA in United Sates v. Mix, suggested a pro-
cedure that would satisfy the “knowing and intelligent” and
“eyeswide open” language of Faretta.’> The current collogquy
in the Military Judge's Benchbook largely adopted the policy
the CMA suggested in Mix.18

In lowa v. Tovar,'® the Supreme Court limited Faretta’s
application in cases in which a defendant proceeds pro se at a
guilty pleainstead of a contested trial. Prior to proceeding pro
seat aguilty plea, the Court held that the Sixth Amendment to
the U.S. Constitution is satisfied if the tria court “informs the
accused of the nature of the charges against him, of hisright to
be counseled regarding his plea, and of the range of allowable
punishments attendant upon the entry of a guilty plea.”® Fur-
ther warnings, not required by the Sixth Amendment, include
the following:

(2) adviging] the defendant that waiving the
assistance of counsel in deciding whether to
plead guilty [entails] the risk that a viable
defense will be overlooked; and (2) admon-
ish[ing] the defendant that by waiving his

right to an attorney he will lose the opportu-
nity to obtain an independent opinion on
whether, under the factsand applicablelaw, it
iswiseto plead guilty.!

Before allowing an accused to proceed pro se, RCM 506(d)
requiresthe military judgeto find that the accused is competent
to understand the disadvantages of self-representation and that
the waiver is voluntary and understanding.'? While RCM
506(d) isbased on Faretta,® its requirements are not limited to
contested cases.’® Accordingly, because the President cur-
rently provides service members with protections above those
required by the Sixth Amendment, the Court’s holding in Tovar
does not apply to military practice.’®

Voir Direand Challenges

This past year was active in the area of voir dire and chal-
lenges at al judicial levels, including the Supreme Court, fed-
era circuit courts, the CAAF, and service courts. In particular,
the CAAF continued its expansive view of the implied bias
doctrine and the federal circuits weighed in on an open issue:
whether a peremptory challenge based on religion is prohibited
based on the rationale of Batson v. Kentucky and its progeny.

155. United Statesv. Mix, 35 M.J. 283, 285 (C.M.A. 1992) (citing Faretta, 422 U.S. at 835).

156. MCM, supra note 4, R.C.M. 506(d).

Waiver. The accused may expressly waive the right to be represented by counsel and may thereafter conduct the defense personally. Such
waiver shall be accepted by the military judge only if the military judge finds that the accused is competent to understand the disadvantages of
self-representation and that the waiver is voluntary and understanding. The military judge may require that a defense counsel remain present
even if the accused waives counsel and conducts the defense personally. The right of the accused to conduct the defense personally may be
revoked if the accused is disruptive or fails to follow basic rules of decorum and procedure.

157. Mix, 35 M.Jat 289-90.

158. BENcHBOOK, Supra, note 6, at 109.

159. 124 S, Ct. 1379 (2004).

160. Id. at 1382.

161. Id. at 1383.

162. MCM, supra, note 4, R.C.M. 506(d); see supra note 156.

163. MCM, supra, note 4, analysisat A21-30.

164. 1d. R.C.M. 506(a) (describing the right to counsel “before ageneral or special court-martial”) see also UCMJ art. 27 (2002).

165. See, e.g., United States v. Lopez, 35 M.J. 35, 39 (C.M.A. 1992) (explaining the hierarchical source of rights in the military justice system).

These sources are the Constitution of the United States; Federal Statutes, including the Uniform Code of Military Justice; Executive Orders
containing the Military Rules of Evidence; Department of Defense Directives; service directives, and Federal common law . . . . Normal rules
of statutory construction provide that the highest source authority will be paramount, unless alower source creates rules that are constitutional

and provide greater rights for the individual.
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Challenges for Cause

“Asamatter of due process, an accused has a constitutional
right, as well as a regulatory right, to a fair and impartial
panel.” ¥ Oneway thisright isenforced isthrough thevoir dire
process, including the removal of unqualified membersthrough
the exercise of challenges for cause, as well as the peremptory
challenge. Rulefor Court-Martial 912 sets forth several bases
to challenge a member for cause, including “whenever it
appears that the member . . . should not sit . . . in the interest of
having the court-martial free from substantial doubt asto legal-
ity, fairness, and impartiality.” % While both prosecution and
defense are entitled to unlimited challenges for cause, each side
islimited to one peremptory challenge.’®® “In light of the man-
ner in which members are selected to serve on courts-martial,
including the single peremptory challenge afforded counsel
under the UCMJ, [the CAAF] has determined that military
judges must liberally grant challenges for cause.” 1"

A challenge for cause can be based on either actual or
implied bias, both of which are encompassed in RCM
912(f)(1)(N).*"* “Thetest for actual bias is whether any biasis
such that it will not yield to the evidence presented and the
judge'sinstructions.” 2 A challenge for cause based on actual
biasisa subjective determination based on the credibility of the
member; accordingly, the military judge’'s decision is given
great deference because of hisor her opportunity to observe the
demeanor of court members and assess their credibility during

166. 476 U.S. 79 (1986).

167. United States v. Downing, 56 M.J. 419, 421 (2002) (citation omitted).
168. MCM, supra note 4, R.C.M. 912(f)(1)(N).

169. UCMJ, art. 41(a)(1).

170. Downing, 56 M.J. at 422 (citation omitted).

171. See United States v. Daulton, 45 M.J. 212, 216 (1996).

voir dire.® Implied bias, however, isreviewed under an objec-
tive standard, viewed through the eyes of the public.*™* “[A]tits
core, implied bias addresses the perception or appearance of
fairness of the military justice system.”'”® Reflecting this dif-
ference in focus, the military judge's ruling on challenges for
cause based on actual bias are reviewed for an abuse of discre-
tion; “[b]y contrast, issues of implied bias are reviewed under a
standard less deferentia than abuse of discretion but more def-
erentia than de novo.”

Over the last few terms, the CAAF has arguably expanded
the doctrine of implied bias, a trend that continued this past
term. Casesillustrating thistrend include United Satesv. Arm-
strong,*”” United Sates v. Wiesen, 17 and United Sates v.
Miles.t7®

In Miles, the accused pled guilty to wrongful use of
cocaine.®® The CAAF set aside the sentence finding that the
military judge abused his discretion by failing to grant a
defense challenge for cause based on implied bias. During voir
dire, one of the members revealed histen year-old nephew died
asaresult of hismother’spre-natal use of cocaine.®* The mem-
ber described the tragedy in an article in the base newspaper
scheduled for publication four days later, and he remarked that
the charges against the accused “triggered memories of his
nephew’s illness and death.”®2 Moreover, the trial counsel
commented during individual voir dire of the member that the
event “evidently” was “a very traumatic experience” for him

172. United Statesv. Wiesen, 56 M.J. 172, 174 (2001), recons. denied, 57 M.J. 48 (2002).

173. Daulton, 45 M.J. at 217.
174. Id.
175. Downing, 56 M.J. at 422.

176. 1d. (citation omitted).

177. 54 M.J. 51 (2000) (affirming the lower court’s setting aside of the contested findings of guilty and sentence based on implied bias); see Lieutenant Colonel John
P. Saunders, Hunting for Sharks: Recent Developmentsin the Pretrial Arena, ArRmy Law., Apr. 2001, at 25-28.

178. 56 M.J. 172, 174 (2001), recons. denied, 57 M.J. 48 (2002) (setting aside findings and sentence when brigade commander and subordinates he commanded,

rated, or supervised made up two-thirds majority necessary to convict).

179. 58 M.J. 192 (2003). But see Downing, 56 M.J. at 419 (affirming military judge’s denial of challenge for cause based on implied bias when member was friends
with the prosecutor, had worked with him, bought a car from him, and had been to his beach house).

180. Miles, 58 M.J. at 193.

181. Id.
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and his family.®®® The military judge denied the defense chal-
lenge for cause, finding no actual or implied bias. The defense
preserved the challenge for appeal by using its peremptory
challenge to remove the member, stating that but for the judge’s
ruling, the defense would have exercised its peremptory chal-
lenge against another member.18*

The CAAF found the military judge abused his“limited dis-
cretion” intheareaof implied bias.*® “We concludethat asking
[the member] to set aside his memories of his nephew’s death
and to impartially sentence Appellant for illegal drug use was
“asking too much’ of him and the system.”1% The lesson of
Milesisclear: although the court reiterated that “[a] member is
not per sedisqualified if he or she or aclose relative has been a
victim or asimilar crime, [w]here a particularly traumatic sim-
ilar crime was involved,” ¥ the military judge’s denial of a
challenge for cause violates the liberal -grant mandate.'®

Chief Judge Crawford dissented, expressing the view that
“[e]ven though the military judge abused his discretion by
denying a defense challenge for cause, the error was rendered
harmless by the defense’s use of his peremptory challenge to
remove the same member.”2 [|n the Chief Judge's view,
“R.C.M. 912(f)(4) does not create a per serule of reversal . . .

182. 1d.

183. Id. at 194.

184. 1d.; see MCM, supra note 4, R.C.M. 912(f)(4).
185. Miles, 58 M.J. at 195.

186. Id.

187. Id.

"% By exercising a peremptory challenge against that mem-
ber, and not identifying another member he would have chal-
lenged, the appellant secured a fair and impartial panel.
Accordingly, in the Chief Judge's view, the military judge's
error in denying the defense challenge for cause was harm-
|e$.191

Chief Judge Crawford advocated that the military adopt the
Supreme Court’s view of denied causal challenges—the denied
challenge is rendered harmless when the defense exercises a
peremptory challenge to remove the same member.®2 The
rationale of the Court is that the Sixth Amendment guarantees
afair and impartial jury; however, because there is no constitu-
tional right to a peremptory challenge, there is no violation of
theright to afair and impartial jury if the defense is forced to
use its peremptory challenge.®* Notwithstanding the Supreme
Court’s pronouncements in this area, a majority of the CAAF
has repeatedly refused to apply this rationale to the military.**

Challenges During and After Trial

Although challenges to court members are normally made
prior to the presentation of evidence, RCM 912(f)(2)(B) per-

188. 1d.; see also United States v. White, No. 2001132 (Army Ct. Crim. App. Dec. 8, 2003). (unpublished). The appellant was charged with attempted murder of his
wife, and convicted of assault with intent to inflict grievous bodily harm as well as other offenses. The ACCA held that the military judge abused his discretion by
denying adefense challenge for cause against amember whose wife was a victim of domestic abuse by her first husband. Individual voir dire revealed that the mem-
ber’s wife suffered a broken neck from the abuse; the member stated, “I’ve told him, simply, that, ‘ If | ever see you and you look like you' re going to raise a hand for
her, I'm gonnakill you and then we'll sort it out later.’” That's kind of the way | feel about it.” While the ACCA found no abuse of discretion as to actual bias, the
court found error asto implied bias. “On these facts, an objective observer would likely question the fairness of the military justice system.” The contested findings
and sentence were set aside. 1d.

189. Id. at 195-96 (Crawford, C.J., dissenting).
190. Id. at 196.
191. Id. at 198.

192. Rossv. Oklahoma, 487 U.S. 81 (1988) (stating that such a practice does not violate the Sixth Amendment right to ajury trial); see also United Statesv. Martinez-
Salazar, 528 U.S. 304 (2000) (stating that such a practice does not violate the due process clause of the Fifth Amendment).

193. Ross, 487 U.S. at 86, 88, quoted in Miles, 58 M.J. at 196 (Crawford, J., dissenting).

194. United States v. Armstrong, 54 M.J. 51, 54 (2000) (rejecting harmless error analysis when denial of challenge for cause resultsin use of peremptory challenge
to excuse member); see also United States v. Wiesen, 56 M.J. 172, 177 (2001), recons denied, 57 M.J. 48 (2002); see also generally United States v. Jobson, 31 M.J.
117 (C.M.A. 1990) (explaining rationale of RCM 912(f)(4)). Intheface of the CAAF sclear rulings on thisissue, the AFCCA has nonethel ess held that the erroneous
denial of achallenge for cause was harmless. See United States v. Williams, No. 33771, 2003 CCA LEXIS 141 (A.F. Ct. Crim. App. May 20, 2003) (unpublished)
(stating that athough the military judge abused his discretion in granting the trial counsel’s challenge for cause against a disabled member over defense counsel’s
objection, the error washarmless). “An erroneous ruling on a challenge for cause does not automatically violate theright to animpartial jury . . . . If the court members
who heard the case were impartial, the right is not violated.” Id. at *18.
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mits a challenge for cause to be made “at any other time during
trial when it becomes apparent that a ground for challenge may
exist.”1% Peremptory challenges may not, however, be made
after the presentation of evidence begins.*® Two service court
cases from the last year faced the issue of challenges arising
after the panel is assembled but prior to findings. Two CAAF
cases address potential challenges that arise after adjournment
of the court-martial.

During a lunch break in the proceedings in United Sates v.
Camacho,*” which occurred after completion of the govern-
ment’s case on the meritsand rebuttal, the president of the panel
was overheard stating to a government witness, “It's execution
time,” and making certain gestures, “including a vulgar one
with hisfinger.”1% After hearing evidence and initially denying
a defense challenge for cause against the member, the military
judge heard additional evidence and granted the challenge.*®®
Following the challenge, only two members remained. Conse-
quently, the panel was below the three members required for a
quorum in a specia court-martial.® The convening authority
detailed four new members, two of whom remained after voir
dire and challenges.®* Without defense objection and in the
absence of the remaining original members, the newly empan-
eled members were read all the arguments and testimony,
before resuming the proceedings.?? This procedureisin accor-
dance with RCM 805(d).2®® The NMCCA affirmed this process
despite an appellate all egation that RCM 805(d)(1) is unconsti-
tutional .2

195. MCM, supra note 4, R.C.M. 912(F)(2)(B).

196. 1d. R.C.M. 912(g)(2).

197. 58 M.J. 624 (N-M. Ct. Crim. App.), petition denied, 59 M.J. 144 (2003).
198. Id. at 631.

199. Id. at 631-32.

200. 1d. at 632 (citing UCMJ art. 16 (2002)).

201. Id.

202. Id.

203. MCM, supra note 4, R.C.M. 805(d)(1).

The gist of appellant’s constitutional argu-
ment is that, in effect, two different panels
received the evidence in very different ways,
the old panel of two members having had the
opportunity to observe the demeanor of all
the witnesses with the new panel of two
members not having that opportunity. Thus
under the Confrontation Clause of the Sixth
Amendment to the U.S. Constitution, the
appellant was deprived of her right to have
the finders of fact evaluate the demeanor of
each of the witnesses.2%®

The NMCCA did not directly decide the constitutional chal-
lenge, instead finding the defense engaged in a de facto waiver
of its rights under the Confrontation Clause.?¢ “Of great
importance in this case is the fact that the defense offered no
objection to the detailing of new members and the reading of
testimony to those members. . .. "2

In United Sates v. Bridges,?®® the Coast Guard Court of
Criminal Appeals (CGCCA) addressed a separate issue invol v-
ing voir dire after the court is empaneled. In Bridges, the
defense counsel moved to impeach the court’s findings after
they were announced due to alleged unlawful command influ-
ence.?®® The defense discovered an electronic mail (e-mail)
from the SJA discussing a child sex abuse case—the appellant
was also tried and convicted of sexually abusing achild.?° The
e-mail was sent approximately six weeks prior to the court con-

When after presentation of evidence on the merits has begun, anew member isdetailed under R.C.M. 505(c)(2)(B), trial may not proceed unless
the testimony and evidence previously admitted on the merits, if recorded verbatim, is read to the new member, or, if not recorded verbatim,
and in the absence of a stipulation as to such testimony and evidence, the trial proceeds as if no evidence has been presented.

Id. The discussion to the rule states, “When the court-martial has been reduced below a quorum, amistrial may be appropriate.” 1d. Discussion.

204. United States v. Camacho, 58 M.J. 624, 632-33 (N-M. Ct. Crim. App.), petition denied, 59 M.J. 144 (2003).

205. 1d.
206. 1d. at 633; see also U.S. Const. amend. VI.
207. Camacho, 58 M.J. at 633.

208. 58 M.J. 540 (C.G. Ct. Crim. App. 2003).
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vening in Bridges, and included a summary of the facts of a
recent appellate decision involving sex abuse. The e-mail was
intended “to let people know that, even among our Coast Guard
ranks, we have people who hurt children,” and listed suggested
actions that might be appropriate if one of the recipients of the
message received areport of similar misconduct.?

The defense counsel claimed that, had she known of the e-
mail, she would have questioned the members about it during
voir dire and “might have elicited some information as to
bias.”#2 “Trial defense counsel did not challenge any member
for cause after learning of the SJA's e-mail or specifically ask
the military judge to permit additional voir dire on that
issue.”?* The CGCCA held that the e-mail on its own was not
“an apparent ground for challengefor cause” and ruled that the
military judge did not abuse his discretion by failing to sua
sponte reopen voir dire.?

As stated previoudly, two recent CAAF cases discuss issues
concerning voir dire that arose after the court-martial is
adjourned. In the first of these cases, United States v.
Humpherys,?% the defense submitted a post-trial motion for a
new trial because two of the members were in the same rating
chain, although both answered the military judge’s question on
that issue during group voir direinthe negative.?® The military
judge held a post-trial session under the provisions of Article
39(a), UCMJ, and questioned the involved members. Both
responded that they did not remember the military judge asking
the question and that their answerswere not an effort to conceal
the rating chain relationship.2” The military judge concluded

209. Id. at 550.
210. Id. at 542.
211. Id. at 550.
212. Id.

213. Id. at 551.
214. Id.

215. 57 M.J. 83 (2002).
216. Id. at 95.
217. Id.

218. Id.

219. Id. at 97.
220. Id. at 96.
221. Id.

222. 1d.

223. Id. at 97.

224. United Statesv. Dugan, 58 M.J. 253, 255 (2003).

the members’ responses during trial were “technically . . .
incomplete,” but their responses in the Article 39(a) session
caused him to conclude he would not have granted a challenge
for cause based on therelationship.?® Accordingly, the military
judge denied the defense motion for a new trial .2°

The CAAF affirmed, reiterating the two-part showing a
party must satisfy in order to merit a new trial for information
not disclosed during voir dire. First, the party “must demon-
strate that the panel member failed to answer honestly a mate-
rial question on voir dire.”?2° Second, the party must
demonstrate “that a correct response would have provided a
valid basisfor a challenge for cause.”??* The CAAF stated that
“an evidentiary hearing is the appropriate forum in which to
develop the full circumstances surrounding each of these
inquiries” and the appellate court’s role in the process is to
“ensure the military judge has not abused his or her discretion
in reaching the findings and conclusions.”?2 The CAAF con-
cluded the military judge did not abuse his discretion after he
determined that “full and accurate responses by these members
would not have provided avalid basisfor a challenge for cause
against either or both.” 2

In contrast to the military judge’s astute actions in
Humpherys, the military judge in United States v. Dugan
refused to grant apost-trial Article 39(a), UCMJ, session to voir
dire members concerning alleged unlawful command influence
that occurred during the panel’s deliberations.??* One of the
members asserted that during deliberations, the panel discussed
arecent “commander’s call” wherein the commander spoke of
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the “increasing problem of ecstasy use.” The appellant was
convicted, inter alia, of wrongful use of ecstasy.?®

The CAAF remanded for aDubay hearing. “[D]€liberations
of court-martial members ordinarily are not subject to disclo-
sure,”?2% however,

under Military Rule of Evidence 606(b),
there are three circumstances that justify
piercing the otherwise inviolate deliberative
process to impeach a verdict or sentence:
“(1) when extraneous information has been
improperly brought to the attention of the
court members; (2) when outside influence
has been brought to bear on a member; and
(3) when unlawful command influence has
occurred.” 2%

The members’ comments about the commander’s call raised the
issue of whether unlawful command influence has occurred and
merited an additiona fact-finding hearing.?2®

At the hearing, the court ruled that Military Rule of Evi-
dence 606(b) permitted questioning of the members concerning
the unlawful command influenceissue. The Rule*permitsvoir
dire of the members regarding what was said during delibera-
tions about [the alleged unlawful command influence com-
ments of a commander], but the members may not be
questioned regarding theimpact of any member’s statements or
the commander’s comments on any member’s mind, emotions,

225. 1d. at 254.
226. 1d. at 256 (quoting MCM, supra note 4, R.C.M. 923 (Discussion)).

227. 1d. (citation omitted). Military Rule of Evidence 606(b) states:

or mental processes.”?*® Expect additional appellate litigation
in Dugan following the Dubay hearing's compl etion.

Batson Challenges (Peremptory Challenges)

It has been almost twenty years since the Supreme Court’s
landmark decision in Batson v. Kentucky, which prohibited
race-based peremptory challenges.?® The Court extended Bat-
son to gender-based challenges shortly thereafter.?! In order to
prove a “Batson violation,” the party alleging improper use of
a peremptory challenge must satisfy athree-part test:

First, the defendant must make a primafacie
showing that the prosecutor has exercised
peremptory challenges on the basis of race.
Second, if the requisite showing has been
made, the burden shifts to the prosecutor to
articulate arace-neutral explanation for strik-
ing the jurors in question. Finally, the trial
court must determine whether the defendant
has carried his burden of proving purposeful
discrimination.?®

The CMA applied Batson, including the three-part test, to
the military through the Fifth Amendment due process
clause.?® Because military practitioners are permitted only one
peremptory challenge, however, the first part of the three-part
test, establishing a prima facie case of discrimination, is per se
satisfied when a peremptory challenge is lodged against a
minority or female.?* Another distinction between military and

Upon an inquiry into the validity of thefindings or sentence, amember may not testify asto any matter or statement occurring during the course
of the deliberations of the members of the court-martial or, to the effect of anything upon the member’s or any other member’s mind or emotions
asinfluencing the member to assent to or dissent from the findings or sentence or concerning the member’s mental processin connection there-
with, except that a member may testify on the question whether extraneous prejudicia information was improperly brought to the attention of
the membersof the court-martial, whether any outside influence wasimproperly brought to bear upon any member, or whether there was unlaw-
ful command influence. Nor may the member’s affidavit or evidence of any statement by the member concerning a matter about which the
member would be precluded from testifying be received for these purposes.

MCM, supra note 4, MiL. R. Evip. 606(b).
228. Dugan, 58 M.J. at 259.

229. |d. at 260.

230. Batson v. Kentucky, 476 U.S. 79 (1986).

231. J. E.B.v. Alabamaexre. T. B, 511 U.S. 127 (1994).

232. Hernandez v. New York, 500 U.S. 352, 358-59 (1991) (citing Batson, 476 U.S. at 97-98).

233. United States v. Santiago-Davila, 26 M.J. 380 (C.M.A. 1988); see also United Statesv. Green, 36 M.J. 274, 278, n.2 (C.M.A. 1993) (setting forth the three-part

test).

234. United Statesv. Moore, 28 M.J. 366, 368 (C.M.A. 1989).
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Supreme Court case law concerns the sufficiency of the ratio-
nale provided to rebut aprimafacie case—part two of the three-
part test. In Purkett v. Elem,?® the Supreme Court held that

the second step of this process does not
demand an explanation that is persuasive, or
even plausible. At this [second] step of the
inquiry, the issue is the facial validity of the
prosecutor’s explanation. Unless a discrimi-
natory intent is inherent in the prosecutor’s
explanation, the reason offered will be
deemed race neutral .

In other words, the Supreme Court focused on the genuineness
of therational e provided, rather thanitsreasonableness. Incon-
trast, in United Sates v. Tulloch,®” the CAAF held that in order
to rebut a prima facie case of discrimination, the challenged
party’s proferred rationale must not be “unreasonable, implau-
sible, or [oneg] that otherwise makes no sense.” 2

Last term, in Miller-el v. Cockrell,%® the Supreme Court
commented on the third part of the Batson test—whether the
party lodging the challenge has carried his burden of proving
purposeful discrimination. In so doing, the Court may have sig-
naled amove closer to the military’s standard of reasonableness
set forth in Tulloch, although the Court would not apply that
standard until the third part of the Batson test. Inan 8-1 opinion
by Justice Kennedy, the Court reversed a lower court decision
and remanded a death penalty case for further proceedings
based on allegations that the prosecution systematically exer-
cised its peremptory challenges to exclude African-American
jurors.2

In Miller-el, after challenges for cause were exercised, Dal-
las County prosecutors peremptorily challenged ten of eleven

235. 514 U.S. 765 (1995).
236. Id. at 768 (internal quotation and citation omitted).
237. 47 M.J. 283 (1997).
238. Id. at 287.

239. 537 U.S. 322 (2003).
240. |d. at 348.

241. 1d. at 331.

242, 1d. at 342.

243. |d. at 332-34.

244. 1d. at 334-35.

245, |d. at 338.

246. Id.

247. 1d. at 338-39 (citation and internal quotation omitted).

remaining African-American venire members.?* The prosecu-
tion was allotted and used fourteen peremptory challenges in
total .22 The Court discussed some of the evidence of discrim-
inatory voir dire practices presented by the defense throughout
direct and collateral appeals of the case: the prosecution ques-
tioned African American prospective jurors differently than
white jurors; the prosecution engaged in a practice known as
“jury shuffling,” which tended to exclude black jurors; and,
finally, evidence of a“systematic policy of excluding African-
Americans from juries.”?*® This latter evidence was adduced
from former prosecutorsin the Dallas County office and actual
policy documents available to prosecutors at the time of peti-
tioner’strial, including a circular that read, “Do not take Jews,
Negroes, Dagos, Mexicans or amember of any minority race on
ajury, no matter how rich or how well educated.”?*

Applying the three-step Batson test, the state conceded the
petitioner satisified step one: demonstrating a prima-facie
claim of discrimination; and the petitioner acknowledged the
state proceeded through step two by offering race-neutral
explanations for strikes.® What remained to be determined,
according to the Court, was whether the petitioner established
step three: proving purposeful discrimination.?*® Crucial tothis
determination is the “ persuasiveness of the prosecutor’s justifi-
cation for his peremptory strike. At this stage, implausible or
fantastic justifications may (and probably will) be found to be
pretexts for purposeful discrimination.”?” The Court deter-
mined that theissue came down to “whether thetrial court finds
the prosecutor’srace-neutral explanationsto be credible. Cred-
ibility can be measured by, among other factors, the prosecu-
tor’s demeanor; by how reasonable, or how improbable, the
explanations are; and by whether the proffered rationale has
somebasisin accepted trial strategy.”?#® It isherethat the lower
courts' rationale fell short, as those courts merely accepted the
state court’s finding of credibility of the prosecutor’s proferred
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rationale, and did not consider that credibility in light of all the
other evidence of purposeful discrimination.

Although Tulloch focused on the second-part of the Batson
test and on reasonableness, rather than the genuineness of the
proffered rationale for the strike, Miller-el nonetheless offers
guidance to military practitioners. The factors the Supreme
Court set forth provide some basis to determine whether the
proferred rationale is one that is reasonable, plausible, and oth-
erwise makes sense. |n addition, the factors the Court listed in
Miller-el apply to the third part of the Batson test as applied to
the military.

The CAAF examined whether a specific rationale satisfied
the Tulloch standard in United Sates v. Hurn.* The defense
counsel objected after the trial counsel exercised the govern-
ment’s peremptory challenge against the panel’s only non-Cau-
casian officer.?® Thetrial counsel responded that hisbasis“was
to protect the panel for quorum.”#!* The CAAF held the reason
proffered did not satisfy the underlying purpose of Batson,
Moore, and Tulloch, which isto protect the participantsin judi-
cial proceedingsfrom racial discrimination.?? That did not end
the court’s inquiry, however, and two and one-half years after
the trial, the trial counsel filed an affidavit setting forth addi-
tional reasons for challenging the member in question. Based
on the affidavit, the CAAF remanded the case for an additional
fact-finding hearing.

The CAAF examined Hurn once again this past term follow-
ing completion of the fact-finding hearing.®4 At the hearing,

248. Id. at 339.

249. 55 M.J. 446, recons. denied, 56 M.J. 252 (2001).
250. Id. at 447-48.

251. Id. at 448.

252. Id.

253. Id. at 448-49.

the trial counsel testified that he also removed the member
because the member had expressed concern about his* pressing
workload.”?* Themilitary judge determined that this challenge
was race-neutral and the CAAF affirmed, finding no “clear
error.” %%

How do the military judge's findings and the CAAF's hol d-
ing in Hurn square with United Sates v. Greene, > which held
that a“ mixed motive’ peremptory challenge, that isachallenge
that includes one motive for striking that is impermissible and
one motive that is permissible, is a violation of Batson? One
way might bethat, whilethe original rationale provided in Hurn
did not satisfy Tulloch’s requirement of reasonableness and
plausibility, that rationale was not overtly discriminatory, as
was the offending secondary rationale in Green.?®#

The NMCCA examined a second rationale in United Sates
v. Allen.® |n Allen, the government challenged an officer panel
member for cause “based on the fact he had previously been a
criminal accused in amilitary justice case and, therefore, would
likely hold the Government to a higher standard of proof than
required by law.”2%® The military judge denied the challengefor
cause and the government exercised its peremptory challenge
against the same member.?s! The defense made a Batson objec-
tion and the government proffered the same rationale previ-
ously provided to justify the challenge for cause.?®> The
NMCCA held that the government’srational e articul ated arace
neutral, reasonable, plausible reason for challenge that other-
wise made sense, and further, the fact that the proffered ratio-
nale for the peremptory challenge mirrored the rationale for the

254. United Statesv. Hurn, 58 M.J. 199 (CAAF), recons. denied 58 M.J. 293, cert. denied, _U.S. _, 124 S.Ct. 416 (2003).

255. Id. at 200.
256. Id. at 201.

257. 36 M.J. 274 (C.M.A. 1993).

258. 1d. at 277 (stating that the prohibited rationale was, as stated by the trial counsel, that the member possessed a “Latin macho type of attitude which | think alot
of themalesin Panamastill have; what we would call ‘amacho type of attitude,’” and that spills over into the sexual arena.” The non-discriminatory rationale proferred
was that the member would hold against the trial counsel the fact that the military judge had to instruct him on keeping an open mind with regard to sentencing).

259. 59 M.J. 515 (N-M Ct. Crim. App. 2003), aff’d, 59 M.J. 478 (2004).
260. Id. at 529.
261. Id.

262. Id.
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denied challenge for cause added to the credibility of the
peremptory rationale?®® Finally, the court noted that the gov-
ernment could have used its peremptory challenge to remove a
second member whose challenge for cause was also denied.
This, however, did not make its exercised challenge an imper-
missible one.2%

The Supreme Court has not ruled on whether Batson’s ratio-
nale extends any further than race and gender discrimination.
Because part of the focus of Batson and its progeny is protect-
ing the equal protection right of jurors or panel members to
serve, Batson's protections could arguably extend to other
groups protected under the equal protection clause. For exam-
ple, the equal protection clause prohibits discrimination based
on religion. The CMA noted that “the Supreme Court has not
extended Batson to challenges based on religion,” 2% however,
like the Supreme Court, the CAAF has also never squarely
faced the issue of whether Batson extends to religion-based
peremptory challenges.

Two federal circuits, however, faced this issue during the
past year. Both concluded that Batson's protections extend to
religion-based peremptory challenges, but distinguished
between strikes motivated by religious beliefs or heightened
religious activities, and strikes motivated by religious affilia-
tion. The Third Circuit is the first federal circuit to directly
address Batson's applicability to religious-based challenges. In
United Sates v. DeJesus, the court drew a distinction between
a permissible strike motivated by “heightened religious
involvement” and one motivated by “a specific religious affili-
ation.” % |n DeJesus, the government peremptorily struck two
jurors.2®” One juror stated the following in his questionnaire;
(a) his habbies involve civic activities with his church; (b) he
reads the Christian Book Dispatcher; (c) he holds several bibli-

263. Id. at 530.

264. 1d. at 529-30.

cal degrees; (d) heisadeacon and Sunday School teacher inthe
local church; and, (€) he singsin a couple of church choirs.?®

The second challenged juror revealed that “(a) he is an
officer and trustee in his church; (b) he reads the Bible and
related literature; and (c) his hobbies are church activities.” 2
The defense posed a Batson challenge based on race, because
both of the challenged jurors were African-American. The
government responded that the strike against the first juror
“was based [inter alia] on the juror’s high degree of religious
involvement,” and the strike against the second juror was
because his “fairly strong religious beliefs might prevent him
from rendering judgment agai nst another human being.”?™ The
defense stated that Batson prohibits strikes based on religion
and urged the court to deny the government’s peremptory chal-
lenges.?* The district court denied the defense’s Batson chal-
lenge, stating, “[i]ts understanding that the defendant’s
challenge was not a challenge based on some denomination of
religion, but it is a challenge based upon how the jurors chose
to spend their time, reading the bible.”?? In so doing, the “Dis-
trict Court assumed that the categorical striking of ajuror based
upon denomination affiliation . . . would be constitutionally
offensive to the guarantee of free religious affiliation.”?* The
district court found, however, that the government’s proferred
rationale did not rest on religious affiliation; rather, the ratio-
nale related to concerns manifested by the jurors' “unusual
degree of involvement in church activities and religious read-
ings, but not directly associated with a specific religion, that
may affect the jurors’ judgment of others.”#

On appeal from his conviction, DeJesus alleged that “Batson
extends to peremptory strikes based on religious affiliation and
that the government impermissibly struck [the two jurors] on
the basis of their Christian affiliation.?” Further, DeJesus main-

265. United States v. Williams, 44 M.J. 482, 485 (1996) (holding that Batson did not prohibit challenge based on a member’s fraternal organization—the Masons;
the record was “ devoid of any information as to [the challenged member’s] religious affiliation or beliefs’).

266. 347 F.3d 500, 502 (3d Cir. 2003), cert. denied, _U.S. _, 124 S.Ct. 2811 (2004).

267. 1d. at 502.

268. Id.

269. 1d.

270. 1d. at 503 (internal quotations and citation omitted).
271. 1d.

272. 1d. (internal quotation and citation omitted).

273. 1d. at 509.

274. 1d.

275. Id. at 505.
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tained that the jurors' religious affiliations—Christian—"were
made apparent by their responses to the questionnaires.” 2’ The
government responded “that the strikes were based only on the
jurors’ beliefs and that strikes based on beliefs, even if reli-
giously-inspired, are permissible.” 2"

The court noted that there was “no clear consensus among
the other [federal] Circuits on this issue’?”® and that there are
varying approaches by the state courts.?”® Because the court
affirmed thetrial court’s “finding that the government’s strikes
were based on the jurors’ heightened religious involvement
rather than their religious affiliation, [it did not] reach theissue
of whether a peremptory strike based solely on religious affili-
ationswould be unconstitutional .”22° The court added that even
if it assumed “the exercise of a peremptory strike on the basis
of religious affiliation is unconstitutional, the exercise of a
strike based onreligious beliefsisnot.” %! Accordingly, thetrial
court’s “finding that the government struck [the jurors] out of
concern that their heightened religiosity would render them
unable or unwilling to convict was not erroneous.” %2

Following the Third Circuit’s opinion in DeJesus, the Sec-
ond Circuit faced the sameissuein United Satesv. Brown.® In
Brown, the prosecutor peremptorily challenged a juror in part
because of the juror’s “avid participation in church affairs.” 2%
The defense posed a race-based Batson challenge, but did not
allege areligion-based challenge. Asaresult, the Second Cir-
cuit reviewed the appellate claim of areligious-based challenge
for plain error.®® To establish plain error in federal court:

276. Id. at 510.

277. 1d.

278. 1d.

[T]here must be (1) error, (2) that is plain,
and (3) that affects substantial rights

. ... If these three conditions are met, an
appellate court may then exercise its discre-
tion to notice aforfeited error, but only if (4)
the error seriously affects the fairness, integ-
rity, or public reputation of judicial proceed-
ings. %6

Remarkably, despite a lack of precedent from the Supreme
Court, the Brown court found that “if a prosecutor, when chal-
lenged said that he had stricken a juror because she was Mus-
lim, or Catholic, or evangelical, upholding such a strike would
beerror. Moreover, such an error would be plain.”?” The court
explained:

Exercising peremptory strikes simply
because a venire member affiliates herself
with a certain religion is therefore a form of
state-sponsored group stereotype rooted in,
and reflective of, historical prejudice. Such
strikes, like those based on race and gender,
cause harm to the litigants, the community,
and theindividual jurors who are wrongfully
excluded from participation in the judicial
process. That harm flows directly from the
government’s participation in the perpetua-
tion of these invidious group stereotypes and
the inevitable loss of confidence in our judi-

279. Id. (citing and comparing State v. Fuller, 812 A.2d 389, 397 (N.J. Super. Ct. App. Div. 2002) (finding that exclusion of jurors based on religious affiliation would
violate the state constitution’s Equal Protection Clause), State v. Purcell, 18 P.3d 113, 120 (Ariz. Ct. App. 2001) (holding that Batson encompasses peremptory strikes
based upon religious affiliation or membership), and Thorson v. State, 721 So. 2d 590, 594 (Miss. 1998) (holding that state constitutional and statutory law prohibit
the exercise of peremptory challenges based solely on a person’s religion), with Casarez v. State, 913 S.W.2d 468, 496 (Texas Crim. App.1994) (en banc) (holding
that “interests served by the system of peremptory challenges in Texas are sufficiently great to justify State implementation of choices made by litigants to exclude
persons from service on juries . . . on the basis of their religious affiliation.”), and State v. Davis, 504 N.W.2d 767, 771 (Minn. 1993) (declining to extend Batson to

strikes on the basis of religious affiliation)).
280. 1d.

281. Id.

282. 1d. at 511.

283. 352 F.3d 654 (2d Cir. 2003).

284. |d. at 658.

285. Id. at 663.

286. Id. (internal quotations and citations omitted). Compare id., with United Sates v. Powell, 49 M.J. 460 (1998) (holding that, due to UCMJ, art. 59(a), to merit
relief for plain error in the military, there must be error; the error must be plain, that is clear or obvious, and the error must materially affect the appellant’s substantial

rights).

287. Id. at 669.
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cial system that state-sanctioned discrimina-
tion in the courtroom engenders.?®

The prosecution’s rationale in Brown, focusing on the juror’s
activities in church groups, is not as simple.® This differenti-
ation “onthe basis of [] activities does not plainly implicate the
same unconstitutional proxies as distinctions based solely on
religiousidentity.”2® While the court admitted that “[t]his may
be a dubious inference. . . that does not make it an unconstitu-
tional one.”?t Accordingly, any error in granting the challenge
did not amount to plain error under the facts of the case.

The discussion of whether Batson applies to religion-based
challenges and the distinction between religious activities and
religious affiliation is an interesting, and perhaps critical issue
for constitutional purposes. Because neither the CAAF nor the
Supreme Court have ruled on the issue, trial practitioners, in
particular trial counsel, are wise to avoid peremptory chal-
lenges based solely on religious affiliation. 1n the absence of a
definitive decision from the CAAF in particular, a peremptory
challenge based on religious affiliation may engender a convic-
tion now but areversal down the road.

Pleasand Pretrial Agreements
Introduction

In order to ensure that aguilty pleaistruly knowing and vol-
untary, the CMA established the “Care” inquiry, named after
the 1969 seminal case of the same name.?®2 The Careinquiry is
based on Federal Rule of Criminal Procedure 11, which gov-
erns plea procedures in federal criminal guilty pleas, Supreme
Court case law interpreting the Constitution, and Article 45,
UCMJ, and is now largely codified in RCM 910. The Military
Judge’'s Benchbook provides a detailed script for the military
judge to follow to ensure the mandates of Care and subsequent

288. |d. (citations and internal quotations omitted).
289. Id.

290. Id.

case law expanding the required colloquy are scrupulously fol-
lowed.

Despite thelong-standing requirements of Care and its prog-
eny, the hallmark of this past year’s decisions concerns a lack
of attention to detail and a resulting failure to comply with
Care’s mandate. From the beginning to the end of the plea
inquiry, military judges are neglecting to follow the Benchbook
script and are leaving out crucia requirements necessary to
ensure aknowing and voluntary plea. Instead of speaking up to
correct the military judge, trial counsel are remaining silent.
Due to this dua neglect, the appellate courts are setting aside
findings of guilt and, when appropriate, sentences.

Case law in the pretrial agreement area continues the trend
of expansive permissible bargaining. Thisexpansion, however,
is not without limits, as a case from the Navy-Marine court
reminds practitioners. Finally, three casesthis past year discuss
arecurring issue with regard to conditional guilty pleas and all
three caution both the government and the military judge on the
use and effect of those pleas.

Advice Concerning Rights Waived by Plea

Following Supreme Court case law of the same year, Care
mandated a crucial and constitutionally required ingredient to a
knowing and voluntary plea:

the record must [] demonstrate the military
trial judge . . . personally addressed the
accused, [and] advise[] him that his plea
waives his right against self-incrimination,
hisright to atrial of the facts by a court-mar-
tial, and hisright to be confronted by the wit-
nesses against him, and that he waives such
rights by his plea.?®

291. 1d. Seealso United States v. Stafford, 136 F.3d 1109 (7th Cir. 1998) (focusing on the distinction between religious affiliation and religious belief).

It is necessary to distinguish among religious affiliation, areligion’s general tenets, and a specific religious belief. It would be improper and
perhaps unconstitutional to strike ajuror on the basis of his being a Catholic, a Jew, aMuslim, etc. It would be proper to strike him on the basis
of abelief that would prevent him from basing his decision on the evidence and instructions, even if the belief had a religious backing; suppose
for example that hisreligion taught that crimes should be | eft entirely to the justice of God. In between and most difficult to evaluate from the
standpoint of Batson is areligious outlook that might make the prospective juror unusually reluctant, or unusually eager, to convict a criminal

defendant. That appearsto be this case.

Id. at 1114. The Seventh Circuit did not decide the issue asit found no plain error. Id.

292. United Statesv. Care, 40 C.M.R. 247 (C.M.A. 1969).

293. See BEncHBOOK, supra note 6.

294. 1d. at 541. See Boykin v. Alabama, 395 U.S. 238 (1969); see also MCM, supra note 4, R.C.M. 910(c).
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In United Sates v. Hansen,?s the CAAF addressed the effect
of amilitary judge’s failure to inform the accused of any of the
three rights waived by his plea. While the court denoted these
rights “central to the American perception of criminal jus-
tice,”?% and “fundamental to the military justice system,” %" the
court nonetheless declined to adopt aper serulethat afailureto
fully advise an accused of these rights mandates reversal. The
court stated, “What isimportant, in our view, isthat the accused
is aware of the substance of his rights and voluntarily waives
them.”?®® This determination is based, according to the court,
not on whether thereis“exemplary compliance” with Care, but
rather “whether the combination of all the circumstances leads
the court to conclude that the accused’s plea was informed and
voluntary.” 2%

Applying this analysis, the court determined the military
judge’'s statements, when combined, adequately apprised
Hansen that, by pleading guilty, he gave up theright to atrial of
the facts by the court.> The court was not satisfied, however,
that the same was true as to the right of confrontation and the
right against self-incrimination. “The combination of all the
circumstances surrounding the judge’s statements regarding
those particular rights falls short of demonstrating that Appel-
lant’s guilty pleaand waiver of the rightswasinformed and vol-
untary . . .."% The court concluded:

Pretrial agreements are mortar and brick in
the military justice system. Theknowing and
intelligent waiver of constitutional rights is
the foundation upon which they rest. This
Court does not require incantation of consti-
tutional formulas. However, we do require a
record of confidence that an individual
accused had his rights explained to him,

295. 59 M.J. 410 (2004).

296. Id. at 411.

297. 1d.

298. Id. at 412.

299. Id. (internal quotations and citations omitted).
300. Id. at 413.

301. Id.

302. Id. at 413-14.

303. 535 U.S. 55 (2002).

understood his rights, and knowingly and
intelligently waived them. Becausetherelin-
guishment of these bedrock constitutional
rights is the essence of the plea bargain, we
will not presume or imply that a military
accused understood them and waived them,
absent a demonstrable showing in the record
that he did in fact do s0.3%

What is most interesting about the Hansen decision is that,
without even citing to it, the court’s opinion completely rejects
Supreme Court precedent in this area. In United Sates v.
\Vonn,*® the Court addressed the issue of atrial judge’s failure
to inform a defendant entering a guilty pleathat, in accordance
with Federal Rule of Criminal Procedure 11 (upon which RCM
910 is based), he had a constitutional right to the assistance of
counsel should he plead not guilty and proceed to trial. The
Court made two findings: first, that by failing to object to the
judge’somission, Vonn waived theissue for appeal absent plain
error. Therefore, on appeal it was the defense’s burden to prove
error—plain and obvious error—that affected Vonn's substan-
tial rights.®* Second, in determining whether there is plain
error in aguilty pleaadvisement, the court may look beyond the
pleacolloquy to other parts of the official record to see whether
the defendant’s substantial rights were affected.®®

Chief Judge Crawford, in her dissent in Hansen, advocated
adopting Vonn's plain error requirement when the accused fails
to object to the judge’s failure to advise of the rights waived by
aplea® The majority soundly rejected Vonn and the rationale
underlying the Supreme Court’s opinion—that the defense
bears some responsibility for ensuring the accused understands
the rights he foregoes by pleading guilty, and that, on appeal, a
failure to object to lack of advisement of those rights waives

304. The Court later expounded on what showing is necessary to demonstrate an affect on one's substantia rights. In United Satesv. Dominguez Benitez, 124 S. Ct.
2333, 2340 (2004), the Court held that “a defendant who seeksreversal of his conviction after a guilty plea, on the ground that the district court committed plain error
under Rule 11, must show a reasonable probability that, but for the error, he would not have entered the plea.”

305. Vonn, 535 U.S. at 61. Because the Circuit Court of Appeals considered only the plea colloquy, the Supreme Court reversed and remanded for further consider-
ation in light of itsopinion. On remand, the Circuit Court affirmed the conviction. United States v. Vonn, 294 F.3d 1093 (9th Cir. 2003).

306. United States v. Hansen, 59 M.J. 410, 415 (Crawford, C.J., dissenting).
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them absent plain error—by simply affirming that, “After all,
themilitary judgeis required to ensure that the accused person-
ally understands the rights he is about to waive.” %07 After
Hansen, it is clear that in the military justice system, the
defense bears no such burden.

Factual Basis for Plea

A critical area of the pleainquiry involves ensuring the
plea has a sufficient factual predicate. To establish a sufficient
factual predicate, the military judge must fully explain the ele-
ments of the offenses to which the accused is pleading guilty.
Asstated in Care,

[T]herecord of trial . . . must reflect not only
that the elements of each offense charged
have been explained to the accused but also
that the military trial judge. . . has questioned
the accused about what he did or did not do,
and what he intended (where this is perti-
nent), to make clear the basisfor adetermina-
tion by the military trial judge. . . whether the
acts or the omissions of the accused consti-
tute the offense or offenses to which his is
pleading guilty.%®

The CAAF and the service courts continue to confront mili-
tary judges' failure to comply with this mandate to sufficiently
explain the elements of the offenses. In United Satesv. Redlin-
ski,*® the CAAF set aside an improvident pleaand theresulting
sentence because the military judgefailed to adequately explain
the elements of attempted distribution of marijuana. The mili-
tary judge advised the accused of the elements of the compl eted
offense of distribution and put the word “attempted” in front of
those elements.®° In doing so, the military judge failed to
advise the appellant of the four elements of attempt: (1) an

307. 1d. at 413 (emphasis added).

overt act; (2) done with specific intent to commit an offense
under the UCMJ; (3) that the act amounted to more than mere
preparation; and (4) that the act apparently tended to effect the
commission of the intended offense.®

The court reiterated that, in order for a plea to be knowing
and voluntary, Care requires the record of trial to “reflect” that
the elements of each offense charged have been explained to the
accused by the military judge.3? “If the military judge fails to
do so, he commits reversible error unless it is clear from the
entire record that the accused knew the elements, admitted
them freely, and pleaded guilty because he was guilty.”3* The
court “looks to the context of the entire record to determine
whether an accused isaware of the elements, either explicitly or
inferentially.”3* By describing attempt asa“ complex, inchoate
offense,” in contradiction to amore simple military offense, and
finding no evidence that the accused understood the four ele-
ments of attempt “either explicitly or inferentially,” the court
concluded that the plea to attempted distribution of marijuana
was improvident.3®

Asin Redlinski, a military judge's failure to explain the ele-
ments of the offense rendered the pleas improvident in two
additional service court opinions. In the first case, United
Satesv. Martens, the AFCCA determined insufficient the mil-
itary judge's explanation of the elements of transporting child
pornography by computer in foreign commerce in violation of
18 U.S.C. § 2252A 3¢ |n particular, the military judge failed to
definetheterm “foreign commerce,” which, under the statutory
provision at issue, is defined as “ commerce between the United
States and another nation.”®” The military judge’s failure, in
conjunction with the inaccurate suggestion in the stipulation of
fact that the term “foreign commerce” meant commerce
between any two countries,®® and the failure of the appellant to
state that the images in question traveled to, from, or through
the United States rendered the plea improvident. 3° The
AFCCA, however, affirmed a finding of guilty to the lesser-

308. United Statesv. Care, 40 C.M.R. 247, 253 (C.M.A. 1969) (citations omitted). See also MCM, supra note 4, R.C.M. 910(c) and (e).

309. 58 M.J. 117 (2003).
310. Id. at 118.

311. Id. at 119.

312. Id.

313. Id. (citation omitted).
314. |d. (citations omitted).

315. Id.

316. 59 M.J. 501, 503 (A.F. Ct. Crim. App.), petition granted, 59 M.J. 30 (2003) (quoting 18 U.S.C. § 2252(a)(2)(A) (2000), which punishes, in pertinent part, “Any
person who . . . knowingly receives or distributes-any child pornography that has been mailed, or shipped or transported in interstate of foreign commerce by any

means, including by computer . .. .").

317. Id. at 506, 514 (citing 18 U.S.C. § 10; Gibbons v. Ogden, 22 U.S. 1, 193 (1824)).
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included offense of service discrediting conduct under Article
134, UCMJ, and affirmed the sentence.®

The second of the two service court cases rendered i mprov-
ident by a failure to adequately explain the elements of the
offenseis United Satesv. Burris®! In Burris, the CGCCA set
aside asimprovident a pleato dishonorable failure to pay ajust
debt due to the military judge’s failure to define the term “dis-
honorable.”322 The CGCCA followed the CAAF'slead in Red-
linski and the CAAF’s 2002 opinion in United Sates v.
Bullman,®?® another case in which the military judge failed to
define the same term for the same offense as in Burris. The
government attempted to distinguish Bullman by arguing that
the military judge’s failure to define dishonorable did not ren-
der Burris' pleaimprovident because he “ admitted facts neces-
sary to establish the charges, expressed abelief in hisown guilt,
and did not cause factsto remain in the record that are inconsis-
tent with the guilty pleas.”%?* The CGCCA disagreed, citing
among other factors, Burris' statements that were “inconsi stent
with dishonorable conduct.”3%® Therecord of trial did not estab-
lish, “either explicitly or inferentially, that the Appellant other-
wise understood this critical distinction between adishonorable
failure and a negligent failure to pay a debt,”*% thus rendering
the pleaimprovident. Notwithstanding the appellant’simprov-
ident plea to the dishonorable failure to pay ajust debt, the
CGCCA &ffirmed the remaining findings of guilty and the sen-
tence.3

318. Id.
319. Id.
320. Id. at 507.

321. 59 M.J. 700 (C.G. Ct. Crim. App. 2004).

In contrast to the results of Redlinski, Martens, and Burris,
the ACCA faced the military judge's failure to explain the ele-
ments of the more simple offenses of wrongful appropriation
and forgery in United Sates v. Morris.*® During the plea col-
loquy concerning wrongful appropriation, the military judge
“failed to follow the usual practice of Army military judgesin
that he did not read to appellant applicable definitions from the
[Military Judge's Benchbook],” including the definitions of the
terms “possession,” “owner,” “belongs,” and “took.”3® Asfor
the colloguy concerning the forgery offense, the military judge
likewise failed to provide any definitions from the Benchbook,
including those for the terms, “falsely made or altered” and
“intent to defraud.”3® Unlike the CAAF's result in Redlinski,
the ACCA nonetheless affirmed the findings and sentence.3%
Like the CAAF in Redlinski, the ACCA based its decision on
the distinction between complex offenses and more simple
offenses. “For the most complex offenses, such as conspiracy
or accessory after the fact, failure to explain the elements will
generally result in reversal.”*2 For other offenses, however,
failure to explain the elements is error, but not necessarily
reversible error “if the accused admits facts which establish that
all the elements were true.”*** Although the military judge’s
failure reflects a “lack of attention to detail,” the “three most
critical requirements for a provident guilty plea were met.
Appellant admitted the facts necessary to establish the charges,
he expressed abelief in his own guilt, and there were no incon-
sistencies between the facts and the pleas.” 3

322. 1d. at 701. Inthe context of the offense of dishonorably failing to pay ajust debt, the element of dishonor means that “[m]ore than negligence in nonpayment is
necessary. The failure to pay must be characterized by deceit, evasion, false promises, or other distinctly culpable circumstances indicating a deliberate nonpayment
or grossly indifferent attitude toward one'sjust obligations.” 1d. at 702 (quoting MCM, supra note 4, pt. 1V, para. 71(c)).

323. 56 M.J. 377, aff’d on recons., 57 M.J. 478 (2002).

324. Burris, 59 M.J. at 703.

325. 1d. The accused stated: “he simply could not pay his debts as they were due, and alluded to severe pay problems that left him unable to pay for basics, such as

car insurance and his children’s needs at school.” 1d.

326. Id.

327. Id. at 704.

328. 58 M.J. 739 (Army Ct. Crim. App.), petition denied 59 M.J. 163 (2003).
329. Id. at 740-41.

330. Id. at 741.

331. Id. at 743.

332. Id. at 742 (citation omitted).

333. Id.
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What should practitioners make of Redlinski, Martens,
Burris, and Morris? Obvioudly, military judges should scrupu-
lously apprise the accused of the elements of any offenses to
which heis pleading guilty, as well as the correct definitions of
terms found in their elements. Tria counsel should pay close
attention to the military judge’'s adviceto the accused during the
plea inquiry and should speak up when the military judge’s
adviceisinadequate. The Army Court of Military Review rec-
ognized this dual responsibility long ago:

While the military judge bears the ultimate
responsibility for the [guilty plea] inquiry,
thetrial counsel is not a mere bystander. We
have recently commented on the need for
trial counsel’s involvement in procedural
matters . . . . It is even more important in a
guilty plea case that trial counsel play an
active role in the proceedings. The prudent
prosecutor will diligently assure that a provi-
dence inquiry is conducted in full compli-
ance with the dictates of R.C.M. 910 and
Care.®®

Permissible/lmpermissible Terms of Pretrial Agreements

Pretrial agreements may not contain termsthat violate appel-
late case law, public policy, or the military judge’s notion of
fairness.®* “Pretrial agreement provisions are contrary to ‘ pub-
lic policy’ if they interfere with court-martial fact-finding, sen-
tencing, or review functions or undermine public confidencein
the integrity and fairness of the disciplinary process.”*¥" Per-
missible pretrial agreement terms include the following: a
promiseto enter into astipulation of fact, apromiseto testify as
awitnessin thetrial of another person, a promise to pay resti-
tution, a promise to conform the accused’s conduct to certain
conditions, a promise to waive the Article 32 investigation, the

334. Id. at 743.
335. United Statesv. Harris, 26 M.J. 729, 734 (A.C.M.R. 1988).

336. United Statesv. Green, 1 M.J. 453, 456 (C.M.A. 1976).

right to atria by members, or the right to the personal appear-
ance of witnesses at sentencing proceedings.® Impermissible
termsinclude an agreement to deprive the accused of “the right
to counsel, the right to due process, the right to challenge the
jurisdiction of the court-martial, the right to a speedy trial, the
right to complete sentencing proceedings, or the complete and
effective exercise of post-trial and appellate rights.”3%°

This past year, the CAAF and service courts continued their
expansive view of the limits of permissible bargaining in pre-
trial negotiations, with one exception. In United Sates v.
Edwards, the appellant, as part of his pretrial agreement agreed
not to discuss, in hisunsworn statement, any circumstances sur-
rounding potential constitutional violations occurring during
the Air Force Office of Special Investigations’ interrogation of
him, which took place after his defense counsel was detailed.3*
Recognizing that this provision “might involve public policy
considerations,”**! the military judge conducted a detailed
inquiry into the provision and the voluntariness of the appel-
lant’s waiver of his right to discuss the interrogation in his
unsworn statement.2 On appeal, the appellant challenged the
provision asvoid against public policy. A provision contrary to
public policy cannot be waived; however, if the provision isnot
contrary to public policy and is not otherwise prohibited, the
accused may knowingly and voluntarily waive the right
involved.*® The CAAF determined the provision did not vio-
late public policy. In particular, the court determined the provi-
sion did not violate RCM 705's proscription against terms that
deprive one of a complete sentencing proceeding because the
information did not constitute extenuation, mitigation, or rebut-
tal to prosecution matters.3#

In United Sates v. Henthorn, the NMCCA approved a pre-
trial agreement term in which the accused agreed to forfeit his
laptop compuiter. *° The appellant was convicted of receiving
child pornography in violation of 18 U.S.C. § 2252A. On

337. United Statesv. Cassity, 36 M.J. 759, 762 (N-M.C.M.R. 1992) (citing United States v. Mitchell, 15 M.J. 238, 240-241 (C.M.A. 1983); United States v. Green, 1
M.J. 453, 456 (C.M.A. 1976); United States v. Foust, 25 M.J. 647, 649 (A.C.M.R. 1987); United States v. Jones, 20 M.J. 853, 855 (A.C.M.R. 1985), aff'd, 23 M.J.

305 (C.M.A. 1987); United Statesv. Callahan, 22 C.M.R. 443, 448 (A.B.R. 1956)).

338. MCM, supra note 4, R.C.M. 705(c)(2).
339. Id. R.C.M. 705(c)(1)(B).

340. 58 M.J. 49, 51 (2003).

341. Id.

342. Id.

343. 1d. at 52.

344. 1d. at 53. Following Edwards, the AFCCA approved atermin apretrial agreement wherein the accused agreed not to provide comparative sentencing information
in his unsworn statement. United States v. Oaks, No. 34676, 2003 CCA LEXIS 301 (A.F. Ct. Crim. App. Dec. 10, 2003) (unpublished).
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appeal, he challenged aprovisionin his pretrial agreement that
required him to “forfeit to the United States immediately and
voluntarily any and all assets and property, or portions thereof,
subject to forfeiture, pursuant to 18 U.S.C. § 2253 . ... The
assets to be forfeited specifically include the following: One.
.. Laptop Computer . . . ."%% The appellant argued that the pro-
vision “constituted an unauthorized forfeiture of fine and there-
fore an excessive or harsh punishment not permitted by the
UCMJ."*7 The NMCCA disagreed, finding that the provision
was not against public policy and was not punishment.348
“Rather, it is an agreement designed to achieve broad remedial
aims. Such a provision removes from circulation computer
equipment that has been used to store and further the dissemi-
nation of child pornography.”3* Declaring that the provision
“encompasses acceptable public policy aims,” the court dryly
noted that “if the appellant found his agreement too onerous, he
could have withdrawn from it.” 3

Despite the expansive bargaining generally permitted this
past year, there are limits to acceptable pretrial agreement
terms. One of those limits was delineated by the NMCCA in
United Satesv. Sunzeri.*! The pretrial agreement term at issue
in Sunzeri, which originated with the accused, prohibited the
defense from presenting the testimony of witnesses|ocated out-
side of Hawaii, where the trial occurred—either in person, by
telephone, letter, or affidavit.®? In the absence of the provision,
the accused would have presented in person the testimony of
two witnesses whose presence the military judge previously

345. 58 M.J. 556 (N-M. Ct. Crim. App. 2003).
346. Id. at 557.

347. 1d. (citation omitted).

348. Id. at 558.

349. Id.

350. Id. (internal quotation and citation omitted).
351. 59 M.J. 758 (N-M. Ct. Crim. App. 2004).

352. Id. at 760. The specific wording of the provision is as follows:

ordered.®® On appeal, the accused alleged that the term vio-
lated public policy. The NMCCA agreed, stating the provision
deprived the appellant of a complete sentencing proceeding in
violation of RCM 705.%%

In support of its decision, the NMCCA set forth athree-part
rationale. First, the court relied on the plain meaning of RCM
705, which prohibits pretrial agreement terms that deprive the
accused of a complete sentencing proceeding.®®

To find that the appellant had been afforded a
complete sentencing hearing, when he was
unabl e to present any evidence from individ-
uals who did not live on the island of Oahu,
would simply ignore the plain meaning of
“complete sentencing proceeding,” particu-
larly so where the appellant told the military
judge that but for the provision he would
have presented more evidence.®®

Second, RCM 705 permits a provision in which the accused
waives the right to the personal appearance of witnesses for
sentencing.®” “In providing for the waiver of the right to per-
sonal witnesses in sentencing proceedings, it seems clear that
the President authorized that asthe solelimitation to the general
rule that the accused is entitled to ‘ complete sentencing pro-
ceedings.’”*® Third, although the court recognized the “move
toward approving pretrial agreement provisions that originate

That, as consideration for this agreement, the government and | agree not to call any off island witnesses for presentencing, either live or tele-
phonically. Furthermore, substitutesfor off island witness testimony, including but not limited to, Article 32 testimony, affidavits or letterswill
not be permitted or considered when formulating an appropriate sentence in this case.

Id. Inasecond provision, the accused agreed that the government was not required “to provide for the personal appearance of witnesses who reside off the island of

Oahu to testify during the sentencing phase of the court-martial.” 1d. at 759.
353. Id. at 760.

354. Id. at 761.

355. MCM, supra note 4, R.C.M. 705(c)(1)(B).

356. Sunzeri, 59 M.J. at 761.

357. MCM, supra note 4, R.C.M. 705(c)(2)(E).

358. Sunzeri, 59 M.J. at 761.
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with the appellant,”3%° they could not find case law that
approves of terms specifically prohibited by RCM 705. “That
rule,” concluded the court, “narrowly proscribes the area in
which the President has determined a pretrial agreement may
not be used to restrict the rights of the accused. The proposal
before us did just that, in violation of that rule—in violation of
public policy.” 360

Edwards, Henthorn, and Sunzeri, and the cases and other
sources upon which those decisions rely, provide an excellent
template of how to evaluate a pretrial agreement term to deter-
mine whether or not it violates public policy. In this era of
expansive bargaining, practitioners should review and consider
all three cases any time either side proposes a novel term for
inclusionin apretrial agreement.

Conditional Pleas

In general, aguilty plea“which resultsin afinding of guilty
waives any objection, whether or not previously raised, insofar
as the objection relates to the factual issue of guilt of the
offense(s) to which the plea was made.”*! There are only two
ways to preserve issues that are otherwise waived by a guilty
plea: to plead not guilty; or to enter into a conditional plea,
which requires the consent of the government and the approval
of the military judge. If an appellate court finds that the mili-
tary judge’s ruling on the preserved issue was erroneous, the
accused may then withdraw his plea.®? A trio of casesthispast
year remind practitioners of the specific issues the parties must
address when a conditional pleais considered. Intwo of those
cases, due to alack of attention to details and potentia ramifi-
cations of the particular conditional pleas at issue, the appellant
was permitted to withdraw his entire guilty plea, even though
the issue preserved by the conditional plea did not affect the
entire plea.

359. Id. at 762.

360. Id.

In United Sates v. Mapes, the appellant was convicted of
involuntary manslaughter and various other offenses arising
from hisinjection of afellow Soldier with afatal dose of heroin.
363 The appellant entered into a pretrial agreement that permit-
ted him to enter a conditional plea pursuant to RCM 910(a)(2)
that preserved his “right to appeal all adverse determinations
resulting from pretrial motions.”34 At trial, the appellant
moved to dismissall charges due to improper use of immunized
testimony and evidence derived from that immunized testi-
mony in violation of Kastigar v. United Sates.*® Although the
CAAF dismissed most of the charges and specifications due to
the Kastigar violation, the appellant was permitted to withdraw
his plea to the remaining offenses which were not directly
tainted by the violation because the violation caused or played
asubstantial rolein the GCM referral of those offenses.®® The
court permitted evidence of the remaining offenses to be sub-
mitted to a different convening authority.®” In so doing, the
CAAF noted that although military practice, unlike its federal
civilian counterpart, does not limit conditional pleas to issues
that are dispositive,

the Analysis of the Military Rules of Evi-
dence advises cautious use of the conditional
pleawhen the decision on appeal will not dis-
pose of the case . . . . Where a conditional
guilty pleais not case dispositive as to either
the issue preserved for appeal or asto al of
the charges in a case, the military judge
should address as part of the providence
inquiry the understanding of the accused and
the parties as to the result of the accused pre-
vailing on appeal .3

Although the military judge initiated a discussion with the
accused concerning the issue, the court found his inquiry inad-
equate.®®

361. MCM, supranote4, R.C.M. 910(j). Itisnot clear if an unconditional guilty pleawaivesamotion to dismissfor violation of Article 10, UCMJ s statutory right
to a speedy trial. See United States v. Birge, 52 M.J. 209 (1999) (deciding on other grounds and failing to reach this issue, despite the fact that appellate counsel
presented it); see also United States v. Gutierrez, 57 M.J. 148, 149 (2002) (deciding the case on other grounds). But see United States v. Benavides, 57 M.J. 550, 554

(A.F. Ct. Crim. App. 2002).

362. MCM, supra note 4, R.C.M. 910(a)(2)..

363. 59 M.J. 60 (2003).

364. Id. at 64.

365. Id.; see Kastiger v. United States, 406 U.S. 441 (1972).
366. Mapes, 59 M.J. at 72.

367. Id.

368. Id.n. 2.
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Similarly, in United Sates v. Proctor,*° the AFCCA had
occasion to warn practitioners of the same concerns raised by
the CAAF in Mapes. In Proctor, the appellant spent 161 days
in pretrial confinement, including 107 days prior to preferral of
charges against her.3* The appellant entered a conditional plea
of guilty, preserving the speedy tria issues for appeal .*> The
AFCCA reversed the trial judge’s ruling and dismissed several
charges and specifications with prejudice due to a violation of
the 120-day provisionin RCM 707, but found no Sixth Amend-
ment or Article 10 violation, and did not dismiss those offense
discovered after the imposition of pretria confinement.’” The
speedy trial clock began to run on the date of preferral of
chargesfor those offenses discovered after pretrial confinement
was imposed, rather than the date of imposition of restraint.3*
The AFCCA noted that because of the

all-or-nothing effect of RCM 910, allowing
an appellant who enters a conditional pleato
withdraw the plea if he prevails on appeal,
staff judge advocates are cautioned not to
enter into conditional pleas unless the matter
is case dispositive . . . . In this case, appel-
lant’s speedy trial issue was not case disposi-
tive, because it did not require dismissal of
those charges for which the appellant was not
placed into pretrial confinement. However,
because the conditional plea was authorized
for all the offenses, we must allow the appel-
lant to withdraw his pleas.®”™

369. Id.

Finally, in United Satesv. Shelton,*¢ the ACCA faced acon-
ditional pleaissue similar to the issue addressed in both Mapes
and Proctor. Withdrawal from the plea in Shelton, however,
was not authorized because the appellant did not prevail on any
preserved issue on appeal. Shelton’s pretrial agreement pre-
served for appellate review “any adverse determinations made
by the military judge of any of the pretrial motions made at
[appellant’s] court-martial.”3”” The defense made a motion to
suppress based on the clergy privilege and also made a discov-
ery motion for the CID Agent Activity Summaries.®® “Based
on the lack of emphasis given to the discovery motion at the
trial level, the convening authority and staff judge advocate,
and the parties at trial, may not all have been aware that appel-
lant’s conditional guilty plea preserved the discovery
motion.”3™ Additionally, the military judge mentioned that
only the clergy privilege motion was preserved by the plea.%°
Citing Mapes, and in particular the CAAF's requirement that
when a conditional plea is not dispositive the military judge
address “the understanding of the accused and the parties as to
the result of the accused prevailing on appeal,”*! the court
found that “the military judge failed to thoroughly address the
parameters of the conditional guilty plea’simpact.”%¥ Accord-
ingly, the court found both motions were preserved for
appeal .** The ACCA addressed both motions, but found the
military judge ruled correctly as to the clergy penitent issues,
and that any error flowing from his ruling as to the discovery
issue did not amount to an abuse of discretion.®* The ACCA
held that the appellant was not entitled to any relief.

370. 58 M.J. 792 (A.F. Ct. Crim. App. 2003), petition denied, _M.J. _, 2004 (CAAF LEXIS 558 (2004).

371. Id. at 794.

372. Id.

373. Id. at 798.

374. Id. at 797.

375. Id. at 798 (citation omitted).

376. 59 M.J. 727 (Army Ct. Crim. App. 2004).
377. 1d. at 728.

378. Id. at 728-29.

379. Id. at 729.

380. Id.

381. Id. (citing United States v. Mapes, 59 M.J. 60, 72 n.2 (2003)).
382. Id.

383. Id.

384. Id. at 732, 735.
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Conclusion

1

This past year was an active one for the CAAF and the ser-
vice courtsin the areas of court-martial personnel, voir dire and
challenges, and pleas and pretrial agreements. The upcoming
year promises to be a busy and interesting one aswell. Asthe
UCMJ is employed abroad in hostile environments for a sus-
tained period of time, itsbasic tenets are being tested. The next
year may seethefirst of the casestried in those hostile environ-
ments making their way through appellate review. The issues
raised may fundamentally impact the military justice system, or
they may reaffirm itsresilience.

Inthe meantime, less system-shattering matters occupied the
court this past year. The recurring theme to the issues of this
past year reflects alack of attention to detail by the parties, in
particular the military judge and trial counsel. The courts’
opinions indicate that they will set aside findings or sentences
or both as required when lack of attention to detail materially
prejudices a substantial right of a service member. The next
couple of yearswill demonstrate if the courts’ admonitions are
translated into practice.

40 JULY 2004 THE ARMY LAWYER « DA PAM 27-50-374



Search and Seizurein 2003-04

Major Ernest Harper, USMC
Professor, Criminal Law Department
The Judge Advocate General’s School, U.S. Army

Thelast revolutionary casein search and seizure was Katz v.
United Sates,! a 1967 case in which the U.S. Supreme Court
redefined the concept of reasonable expectation of privacy. The
most recent Supreme Court case to fundamentally alter the
search and seizure landscape was | llinois v. Gates,? wherein the
Court adopted the “totality-of-the circumstances’ as the stan-
dard for probable cause.® In the decades since the Court
decided these cases, courts at al levels have refined these con-
stitutional concepts.* In the past year, the Court decided four
such refining cases. These four cases are important to note and
to understand, but noneis revolutionary nor even fundamental;
instead, they are restatements of existing law, which should
make future application of the rules clearer. This article
addresses each of these cases as well as several cases from the
Court of Appeals for the Armed Forces (CAAF), and from the
various service courts.

Warrant and Probable Cause Requirement—Not Use-
fully Reducible, or “Thereis oneway tofind out if aman is
honest—ask him. If he saysyes, you know he's crooked.”s

The Fourth Amendment is a succinct and clear statement,®
and the Court’s interpretation and precedents have created a
distinct body of law. That body rests on the term reasonable,

1. 389 U.S. 347 (1967).

2. 462 U.S. 213 (1983).

which is subject to varying interpretations. Therefore, the
Court has provided flexible guidance which contemplates the
various facts and circumstances as experienced by the reason-
able officer on the scene. The Court’s decisions aso address
reasonableness and constitutional violations. However, the
remedy for a Fourth Amendment violation, the exclusion of
evidenceat trial, isdesigned to deter government agent miscon-
duct, not to place unreasonable, restrictive, and unduly taxing
requirements on the intellect, education, training, and instincts
of police officers. Reasonableness is the key. Consequently,
Gates' totality of the circumstances test, as experienced by a
reasonabl e officer on the scene, remains the standard by which
probable cause determinations are made.

The Court’s case law is replete with precedents which assist
in these determinations. “[T]he term ‘ probable cause,” accord-
ing to its usual acceptation, means less than evidence which
would justify condemnation . . . . It imports a seizure made
under circumstances which warrant suspicion.”” “[P]robable
cause is afluid concept—turning on the assessment of probabil-
itiesin particular factual contexts—not readily, or even usefully,
reduced to aneat set of legal rules.”® The probable cause deter-
mination deals with “the factual and practical considerations of
everyday life on which reasonable and prudent men, not legal

3. Id. at 238. In Gates, the Court returned to the earlier, simplified version of probable cause determination.

[W]e reaffirm the totality-of-the-circumstances analysis that traditionally has informed probabl e-cause determinations. The task of theissuing
magistrate is simply to make a practical, common-sense decision whether, given all the circumstances set forth in the affidavit before him,
including the “veracity” and “basis of knowledge” of persons supplying hearsay information, there isafair probability that contraband or evi-
dence of acrimewill befound in aparticular place. And the duty of areviewing court issimply to ensure that the magistrate had a“ substantial
basis for . . . [concluding]” that probable cause existed. We are convinced that this flexible, easily applied standard will better achieve the
accommodation of public and private interests that the Fourth Amendment requires. . . .

Id. at 238-89 (citations omitted).

4. U.S. Const. amend. IV.

5. Creative Quotations, Groucho Marx, available at http://www.creativequotations.com/cgi-bin/sql_search3.cgi ?keyword=Groucho+Marx+& boolean=and& frank=

all&field=all & database=all (last visited May 7, 2004).

6. U.S. Const. amend. IV.

The right of the people to be securein their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be vio-
lated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be

searched, and the persons or things to be seized.
Id.

7. Lockev. United States, 11 U.S. 339, 348 (1813). Locke was a civil case, but the opinion written by Chief Justice John Marshall is one of the earliest helpful def-

initions of the term in American jurisprudence.
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technicians, act.”® “‘The substance of all the definitions' [of
probable cause] . . . isareasonable ground for belief of guilt.”1°

In Maryland v. Pringle,®* a unanimous Court refined proba-
ble cause with respect to individualized suspicion. Inthiscase,
the Court went a long way towards answering the question:
How many people can a cop arrest based on one bag of dope?
The holding is neatly summed up:

We think it an entirely reasonable inference
from these facts that any or all three of the
occupants had knowledge of, and exercised
dominion and control over, the cocaine.
Thus areasonable officer could conclude that
there was probable cause to believe Pringle
committed the crime of possession of
cocaine, either solely or jointly.2?

“The facts of the case are these.”** A Baltimore police
officer stopped aNissan Maximafor speeding at 3:16 am. on 7
August 1999. Donte Partlow was driving the car, Otis Smith
wasin the back seat and Joseph Pringle wasin the front passen-
ger seat. When Mr. Partlow retrieved his registration from the
glove compartment—at the officer’s request—the officer
noticed alarge roll of bills. Again at the request of the officer,
Mr. Partlow consented to a search of his vehicle. The officer
found cocaine packaged for distribution behind the armrest of
the back seat. The officer then questioned al three men about
the drugs and told them that if no one explained the presence of
the drugs, he would arrest all three. None of the three offered
any information regarding the drugs and the officer arrested all
three. Later, Mr. Pringle waived his rights and admitted own-

8. Gates, 462 U.S. at 232.

9. Brinegar v. U.S,, 338 U.S. 160, 175 (1949).

ership of the cocaine, explaining they were headed to a party
and heintended to sell the cocaine, or tradeit for sex. He stated
that the others did not know of the drugs.*

At tria, Mr. Pringle's counsel moved to suppress the admis-
sion asthe fruit of anillegal arrest, claiming the officer did not
have probable causeto arrest Mr. Pringle. The defense claimed
that the officer had no evidence of Mr. Pringle’s ownership, and
thus lacked sufficient individualized suspicion to establish
probable cause vis-a-visMr. Pringle. Thetrial judge denied the
motion, the jury convicted Mr. Pringle, and the Court of Special
Appeals of Maryland affirmed. However, the state’s highest
court, the Court of Appealsof Maryland, overturned, ruling that
the mere presence of cocaine in the back seat of a car driven by
Mr. Partlow was not enough to establish probable cause.’® The
State of Maryland appealed and a unanimous Court reversed
the Court of Appealsof Maryland, and upheld the conviction.®

The dispositive issue was whether the arresting officer “had
probable cause to believe that Pringle committed the crime.” Y
The Court stressed the fluid nature of the probable cause deter-
mination, emphasizing its precedents, and concluded that “[t]o
determine whether an officer had probable cause to arrest an
individual, we examine the events leading up to the arrest, and
then decide ‘whether these historical facts, viewed from the
standpoint of an objectively reasonable police officer, amount
to’ probable cause.”*® The Court then found that it was* reason-
able for the officer to infer a common enterprise among the
three men.”** Consequently, the probable cause standard was
met, and the arrest of all three men, including Mr. Pringle, did
not violate the Fourth Amendment.?

In dealing with probable cause, however, asthe very name implies, we deal with probabilities. These are not technical; they are the factual and
practical considerations of everyday life on which reasonable and prudent men, not legal technicians, act. The standard of proof isaccordingly

correlative to what must be proved.

10. 1d. (quoting McCarthy v. De Armitt, 99 Pa. 63, 69 (1881)).
11. 124 S. Ct. 795 (2003).

12. 1d. at 800-01.

13. A Few Goop MEen (ColumbiaPictures1991). The prosecutor in the referenced movie, portrayed by actor Kevin Bacon, began hisopening statement with thisline.

14. Pringle, 124 S. Ct. at 798.

15. Pringlev. State, 370 Md. 525 (2002).
16. Pringle, 124 S. Ct. at 797.

17. 1d. at 799.

18. Id. at 800 (citations omitted).

19. Id. at 801.
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The Court distinguished this situation from that in Ybarra v.
Illinois,?* which was cited by the defense. In Ybarra, police
executing asearch warrant at atavern patted down every patron
of thetavern for weapons. The Court found that improper, stat-

ing:

a person’s mere propinquity to others inde-
pendently suspected of criminal activity does
not, without more, giveriseto probable cause
to search that person. Where the standard is
probable cause, a search or seizure of a per-
son must be supported by probable cause par-
ticularized with respect to that person.?

Here, the officer had a reasonable belief that Mr. Pringle was
the owner, or co-owner, of the cocaine. Under these facts, that
was sufficient particularization. This case does not answer the
earlier “how many people’ question with three. Rather, given
these facts and under the totality of the circumstances, it was
reasonable for the officer to believe that all three occupants of
thevehiclewereguilty. Thisis, of course, instructivein similar
future situations.

The Court offered an important practicetip in its concluding
footnote. The Court of Appeals of Maryland had earlier “dis-
missed” the large roll of bills “from the glove compartment as
a factor in the probable cause determination, stating that
‘[m]oney, without more, is innocuous.’”?® |n response, the
Court pointed out that the lower “court’s consideration of the
money in isolation, rather than as a factor in the totality of the
circumstances, is mistaken in light of our precedents.”

In another case, the Court examined the issue of exigent cir-
cumstances, one of several probable cause exceptions. In
United Sates v. Banks,® the Court addressed the appropriate
amount of time police should wait between announcing their
presence and forcible entry when executing a search warrant.
The unanimous Court ruled that “this case turn[ed] on the sig-
nificance of exigency revealed by circumstances known to the

20. 1d. at 802.
21. 444 U.S. 85 (1979).

22. Id. at 91 (citation omitted).

officers. .. .”?® In short, the circumstances of awarrant search
can ripen into an exigency justifying immediate entry. The
amount of time to wait between announcing and entry depends
on the time of that ripening process. In Banks, the Court held
that a fifteen to twenty second wait was appropriate, but that
could easily vary depending on the circumstances.?”

“Thefacts of the case arethese.”?® Officersof the North Las
Vegas Police Department, along with federal agents, were exe-
cuting a validly obtained search warrant at the apartment of
LaShawn Banks at 1400 on a Wednesday. They were seeking
evidence of crack cocaine distribution. After knocking and
announcing their presence, the police waited approximately fif-
teen to twenty seconds and then broke down the front door to
the apartment with a battering ram. They found Mr. Banks
emerging from the shower, literally dripping wet and toweling
off. The subsequent search revealed weapons and crack
cocaine.

At trial, the defense sought to suppress the guns and drugs,
on the ground that the officers violated the Fourth Amendment
when they failed to wait a reasonable amount of time before
breaking down the door. The judge denied the motion, and the
defense entered a conditional plea. A divided panel of the
Ninth Circuit Court of Appeals reversed and ordered suppres-
sion of the contested evidence.® The court offered a long list
of factors that an officer “reasonably should consider” when
executing awarrant.*® Moreover, to assist “in the resolution of
the essential question of whether the entry made herein wasrea
sonable under the circumstances,” the Ninth Circuit defined
four categoriesof intrusion.®! Finally, the court decided that the
intrusion was neither justified by exigent circumstances nor
permissible.®

The Court disagreed with the Court of Appeals:
Here . . . the Court of Appeals overlay of a

categorical scheme on the general reason-
ableness analysis threatens to distort the

23. Pringle, 124 S. Ct. at 800 (citing Pringle v. State, 370 Md. 525, 546 (2002)). “There was $763 of rolled-up cash in the glove compartment directly in front of

Pringle.” 1d.

24. 1d.

25. 124 S. Ct. 521 (2003).
26. Id. at 526.

27. 1d.

28. Seesupranote 13.

29. United States v. Banks, 282 F.3d 699 (9th Cir. 2002).
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“totality of the circumstances’ principle, by
replacing a stress on revealing facts with
resort to pigeonholes. . . . Attention to crack
cocaine rocks and pianos tells a lot more
about the chances of their respective disposal
and its bearing on reasonable time.*

The Court’s comparison of crack cocaine with pianosisthe key
to the holding. The Court determined that the Ninth Circuit
misplaced its focus in this case. The Ninth Circuit addressed
the time it would take Banks to hear the police, stop what heis
doing, travel through the dwelling, and answer the door.
Instead, the Court focused on the amount of time it would take
Mr. Banksto recognize his peril and begin disposing of the very
evidence sought—the crack cocaine. “[T]he crucial fact in
examining their actions is not the time to reach the door but the
particular exigency claimed.”3* Since the “prudent [drug]
dealer” keeps his stash by asink or toilet, fifteen to twenty sec-
ondswould suffice to begin flushing the dope.®® That istherel-
evant inquiry. If the police were seeking stolen pianos, as
Justice Souter writing for the Court notes, then the police rea-
sonably would have to delay longer than fifteen to twenty sec-
onds, since the piano thief could not easily dispose of apiano.®

Banks does not announce that fifteen seconds is now the
waiting period for a knock and announce warrant. Rather, it
affirms that the probable cause test remains the totality of the
circumstances, as perceived by the reasonable officer on the

30. Id. at 704. A non-exclusivelist of factorsinclude:

scene. Inthiscase, the circumstances ripened into an exigency
in about fifteen seconds, but that will not alwaysbethe case. In
any case, thetotality of the circumstances remainsthe standard,
and cannot be replaced or restricted by pigeonholes or bright-
linerules.

Related to probable cause is the concept of reasonable sus-
picion. In United Satesv. Robinson,* the CAAF addressed this
concept, with several of the judges offering differing views.
The resulting opinion isinstructive.

“The facts of the case are these.”%® At approximately 0130
hours, while patrolling a high crime area in Florida, a civilian
police officer observed a vehicle on three occasions, once
parked outside of and twicetraveling near aknown drug house.
Thedriver, Air Force (AF) Technical Sergeant (TSgt) Robinson
made a sudden left turn into an alley without signaling, prompt-
ing the officer to stop him. The officer observed a disheveled
passenger in the car, and detected alcohol on TSgt Robinson.
While awaiting the results of a warrants check, the officer
called for acanine unit. About eighteen minutes after theinitial
stop (ten minutes of which included TSgt Robinson searching
for his license and registration), the drug dogs alerted on TSgt
Robinson’s car. During the ensuing search, the police found
drugs. Technical Sergeant Robinson was charged with driving
under the influence and possession of a controlled substance.®

(a) size of the residence; (b) location of the residence; (c) location of the officersin relation to the main living or sleeping areas of the residence;
(d) time of day; (€) nature of the suspected offense; (f) evidence demonstrating the suspect’s guilt; (g) suspect’s prior convictions and, if any,
the type of offense for which he was convicted; and (h) any other observations triggering the senses of the officers that reasonably would lead

one to believe that immediate entry was necessary.

31 1d.

Entries may be classified into four basic categories, consistent with the interests served by 18 U.S.C. Section 3109: (1) entriesin which exigent
circumstances exist and non-forcible entry is possible, permitting entry to be made simultaneously with or shortly after announcement; (2)
entries in which exigent circumstances exist and forced entry by destruction of property is required, necessitating more specific inferences of
exigency; (3) entries in which no exigent circumstances exist and non-forcible entry is possible, requiring an explicit refusal of admittance or
alapse of asignificant amount of time; and (4) entries in which no exigent circumstances exist and forced entry by destruction of property is
required, mandating an explicit refusal of admittance or alapse of an even more substantial amount of time. The action at bar fallsinto the final
category because no exigent circumstances existed and the entry required destruction of property--i.e., the door to Banks' apartment.

Id. (citation omitted).

32. 1d.

33. United States v. Banks, 124 S. Ct. 521, 528 (2003).
34. Id. at 527.

35. Id.

36. Id.

37. 58 M.J. 429 (2003).

38. Seesupra note 13.
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Themilitary judge upheld the search, finding probable cause
to search based on the appearance of the passenger, the odor of
alcohol and glazed-eyed appearance of TSgt Robinson, and the
alert of the drug dogs. However, on appeal the Air Force Court
of Criminal Appeals (AFCCA) discovered that it is not alegal
requirement to signal before making a turn in Florida, if no
other vehicles are affected by the turn.*® Consequently, the
officer did not validly stop TSgt Robinson on the basis of the
illegal left turn. Moreover, absent theimproper stop, the officer
would not have been in aposition to eval uate the appearance of
the car’s occupants or to utilize the drug dogs to develop the
probable cause. Thus, the probable cause search was invalid,
and the evidence inadmissible.

Despitethisanaysis, the AFCCA found that the factsrel ated
by the officer at trial amounted to reasonable suspicion, and
upheld the military judge’s ruling® though on a different basis.
The AFCCA conceded that the traffic stop for failure to signal,
which was the basis for the stop to which the officer testified at
court-martial, was faulty, and could not support the later prob-
able cause determination.*? Nonetheless, the AFCCA deter-
mined that there were sufficient facts for the officer to
determine that he had reasonable suspicion to stop TSgt Robin-
son.”®* The AFCCA cited the Supreme Court to support this
brief investigative stop for vehicles. “These brief investigative
stops may be used for personsin amoving vehicle.”* That stop
would have been valid, and thus the facts discovered during the
ensuing investigation would be valid to support the probable
cause determination. The AFCCA found it was irrelevant that
the officer testified he executed the traffic stop based on the
lack of aturn signal and not on reasonable suspicion of some
illicit activity. Consequently, the court “conclude[d] that
Officer Jennewein’s stop of the appellant’s vehicle was reason-
able under the circumstances. The evidence derived from the
subsequent searches of the appellant and his vehicle was prop-
erly seized and admitted into evidence.”*®

39. Robinson, 58 M.J. at 430-31.

40. United Statesv. Robinson, 56 M.J. 541 (A.F. Ct. Crim. App. 2001).
41. 1d. at 548.

42, 1d. at 544.

43. |d. at 547-48.

On appeal, the CAAF was fractured. Writing for the major-
ity, Judge Gierke provided adetailed analysis of the law and the
facts of the case then agreed that the facts amounted to reason-
able suspicion.“¢ Finding reasonable suspicion to make the
stop, the CAAF had no trouble finding that probable cause
developed thereafter. But not all of the judges agreed.

Thedissents are equally compelling and informative regard-
ing the reasonable suspicion determination. In his dissent,
Judge Baker found that the facts did not rai se reasonabl e suspi-
cion.*” Judge Erdmann also dissented, not only finding no rea-
sonable suspicion, but also expressing concern that the
appellate courtsfelt free to uphold the search on abasisthat was
never articulated by the officer.*® “Thereissomething troubling
about a concept where the initial police action violates the
Fourth Amendment but an appellate court |ater devel ops athe-
ory which allows the admission of the evidence.”°

Robinson is a useful case. The judges varied application
and analysis of law and facts are enlightening. The facts are
fully developed in both the CAAF and the AFCCA opinions,
and theindividual judge's determinations of whether these facts
amount to reasonabl e suspicion may be helpful in future deter-
minations.

Reasonable Expectation of Privacy—Then Don’t Show
Everyone!

In two recent cases, the CAAF took the opportunity to
address the reasonableness of privacy expectations. First, in
United Satesv. Springer,> the CAAF affirmed the concept that
there is no reasonabl e expectation of privacy in the information
a person writes on the outside of an envelope and then mails.
The CAAF aso held that there is no reasonable expectation of

44, |d. at 546 (citing United States v. Brignoni-Ponce, 422 U.S. 873, 881 (1975)) (stating “when an officer’s observations lead him reasonably to suspect that a par-
ticular vehicle may contain alienswho areillegally in the country, he may stop the car briefly and investigate the circumstances that provoke suspicion™).

45, 1d. at 548.

46. United Statesv. Robinson, 58 M.J 429, 433-34 (2003).
47. 1d. at 437 (Baker, J., dissenting).

48. Id. at 439 (Erdmann, J., dissenting).

49. |d. at 442.

50. 58 M.J. 164 (2003).
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privacy in the enclosed information, if it is clearly visible
through the envelope.

“The facts of the case are these.”*? Staff Sergeant (SSG)
Springer was amember of atraining cadre at aremote site. He
mailed aletter to aformer trainee, with hisaddress asthe return
address, by dropping it at the front desk, along with trainee
mail. Staff Sergeant Payne, another cadre member, checked to
ensure all |etters had postage and return addresses before mail-
ing them. He recognized SSG Springer’s letter by the return
address. He also saw a heart picture drawn on the letter inside
the envelope. Staff Sergeant Payne suspected an inappropriate
relationship and reported the incident.>® During an ensuing
investigation, SSG Springer admitted writing an inappropriate
letter to aformer trainee. The command charged him with and
he was convicted of violations of lawful orders®* and maltreat-
ment of several trainees.® At trial, the defense moved to sup-
press the contents of the letter and other statements derived
from SSG Payn€e'sinitial examination of the letter.5

Writing for a unanimous court, Judge Baker first found that
the address and return address were placed in open view and
thus SSG Springer could not have had even a subjective expec-
tation of privacy.” Next, the CAAF addressed the contents of
the envelope. The court held that SSG Springer may have had
a subjective expectation of privacy in the content of his letter
despite the fact some of it could be seen through the envelope,
but that was not objectively reasonable. “Appellant’s expecta-
tion of privacy in the parts of hisletter that were readily visible
to the naked eye though the envelope was not one that society
would recognize as reasonable.”

51. Id.

52. Seesupranote 13.

53. Springer, 58 M.J. at 167.
54. UCMJart. 92 (2002).
55. Id. art. 93.

56. Springer, 58 M.J. at 167.

In the second case, the CAAF recently granted review of
United Sates v. Geter,* an unpublished Navy-Marine Corps
Court of Criminal Appeals (NMCCA) case involving privacy
and government computers.5® In this case, the NMCCA
declared that Lance Corporal Geter did not have a reasonable
expectation of privacy in the emails he sent over a government
computer network system, with his government issued com-
puter. The NMCCA declared that “when dealing solely with a
U.S. Government owned and operated system, in which indi-
vidual e-mail accounts are provided for official use only, there
is no reasonable expectation of privacy.”! Those e-mailseven-
tually led to drug distribution charges 2 and the appellant’s con-
viction.®® The NMCCA found no evidence of a subjective
expectation of privacy, nor wasit prepared to recognize the rea-
sonableness of an objective expectation in such a case.

Appellant has failed to point to any evidence
intherecord introduced on hismotion to sup-
press indicating he had a subjective expecta-
tion of privacy in his assigned e-mail
account. He failed to put before the military
judge evidence or testimony which would
satisfy the necessary, subjective prong of
Fourth Amendment analysis, thus, causing
the military judge to find afailure by Appel-
lant to satisfy hisburden of persuasion. Even
if he had made a showing of a subjective
expectation of privacy, Appellant clearly
failed to show that such an expectation was
objectively reasonable.®

57. 1d. at 168 (citing Katz, 389 U.S. 347, 361 (1967) (Harlan, J., concurring). Justice Harlan first articulated the two-prong test for the reasonable expectation of
privacy in his concurrencein Katz. First, one must exhibit a subjective expectation of privacy, and then, second, that expectation must be one that society iswilling

to recognize as objectively reasonable. 1d.
58. Id. at 169.

59. 59 M.J. 268 (2004).

60. No. 9901433, 2003 CCA LEXIS 134 (N-M. Ct. Crim. App. May 30, 2003) (unpublished), pet. granted, 59 M.J. 268 (2004).

61. Id. at *9 (citing United States v. Monroe, 50 M.J. 550, 558 (A.F. Ct. Crim. App. 1999), aff’d, 52 M.J. 326 (2000)).

62. UCMJart. 112a(2002).
63. Geter, 2003 CCA LEXIS 134 a *1.

64. Id. at *11 (citations omitted).
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The court’s decision is still pending in a case in which the
CAAF may finally address directly the expectation of privacy
in government computer systems.

Scope of Search—How Far Can You Go?

In United Sates v. Billings,®® the Army Court of Criminal
Appeals (ACCA) incorporated extensive federal case law to
determine that police could conduct a protective sweep of a
structure, even if the suspect was arrested outside of it.% Here,
the ACCA held that “the authority of police to conduct a pro-
tective sweep does not turn on whether the person apprehended
may harm police, but instead on whether others may be present
and pose a danger to the police.”®

“The facts of the case are these.” % Specidist (SPC) Billings
was the leader of the Fort Hood and Killeen, Texas, chapter of
the Chicago-based criminal organization known as the Gang-
ster Disciples. Civilian police executed an arrest warrant for
SPC Billings at her apartment, actually performing the arrest on
the small front porch outside the apartment. Having reason to
believe that a gangster cohort may have been in the apartment,
the police executed a protective sweep search of theliving room
of the apartment. In doing so, they saw an application to join
the Gangster Disciples laying face up on atable. They seized
the form and used this and other information to obtain a search
warrant for the entire apartment.®

65. 58 M.J. 861 (Army Ct. Crim. App. 2003).

66. Id. at 865.

67. 1d. a 863 (citing Maryland v. Buie, 494 U.S. 325, 334 (1990)).
68. Seesupra note 13.

69. Billings, 58 M.J. at 862-63.

70. 1d. at 863.

71 1d. (citing Buie, 494 U.S. at 334).

Specialist Billings challenged the protective sweep as
unnecessary, given she was arrested outside.” The military
judge denied the defense motion to suppress, ruling the sweep
was within the limits set by the Court in Maryland v. Buie.®
The ACCA agreed with the military judge. The opinion dis-
cussed several Courts of Appeals opinionswhich recognize the
need to allow officers who have articulable suspicion that a
danger remains to search inside a dwelling, even if the arrest
takes place outside.”? Here, the police had information that
other gangster disciples might be in the apartment. “Arresting
officers need not wait for awarrant before ensuring their safety
and minimizing the risk of an attack if articulable facts support
their belief that danger lurksin the home.””

In another case meriting attention, the CAAF granted review
of an unpublished ACCA decision in United Sates v. Sm-
mons.” In Smmons, the ACCA found the trial court erred in
admitting a letter and a videotaped confession. However, the
ACCA found that admission of theletter, the videotape, and the
potentially derivative court-martial testimony was harmless.”™

“The facts of the case are these.”” First Lieutenant (1LT)
Simmons was convicted of multiple offenses, including con-
duct unbecoming an officer”” and assault,” which related to his
homosexual relationship with Private First Class (PFC) W, a
member of the accused’s company. After responding to areport
of afightin 1LT Simmons' apartment, a civilian police officer
discovered PFC W “unconscious on the floor, lying in apool of
blood.”™ At the time of the assault, the victim was at the
accused's apartment to “remove his personal belongings.”#

72. 1d. at 864 (citing United States v. Colbert, 76 F.3d 773, 776-77 (6th Cir. 1996); United States v. Biggs, 70 F.3d 913, 916 (6th Cir. 1995); United Statesv. Henry,
48 F.3d 1282, 1284 (D.C. Cir. 1995); United States v. Kimmons, 965 F.2d 1001, 1004, 1009-10 (11th Cir. 1992); United States v. Oguns, 921 F.2d 442, 446-47 (2d

Cir. 1990); United States v. Tisdale, 921 F.2d 1095, 1097 (10th Cir. 1990)).

73. 1d.

74. No. 20000153 (Army Ct. Crim. App. Mar. 31, 2003) (unpublished), pet. granted, 59 M.J. 136 (2003).

75. Id.a9.

76. Seesupranote 13.

77. UCMJart. 133 (2002).
78. Id. art. 128,

79. Smmons, No. 20000153 at 2.
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Private First Class W “frequently stay[ed] at the apartment and
kept persona belongings’ in 1LT Simmons’ guest bedroom.®!
During a search incident to 1LT Simmons' arrest for assault,
civilian policefound ahandwritten letter that 1LT Simmons had
given to PFC W several weeks earlier. The police seized the
letter asevidence of 1LT Simmons motivefor theassault. First
Lieutenant Simmons subsequently made a videotaped state-
ment in which he confessed to the homosexual relationship
with PFC W.82 At the court-martial, the military judge denied
the defense suppression motion and found that 1LT Simmons
had no ownership interest in the letter, which had been given to
the PFC. The military judge admitted both the letter and the
derivative videotape.®

The ACCA concluded that the military judge erred in admit-
ting the letter and tape.® The court ruled that the | etter wasille-
gally obtained by police, since the search exceeded a search
incident to arrest. However, the ACCA determined that intro-
duction of the letter, the tape, and even 1LT Simmons' in-court
testimony was harmless error, given the other evidence arrayed
against him.® While the CAAF will review the harmlessness
of the error, the most important issue facing the CAAF will be
whether the in-court testimony was derivative of the admissible
evidence.

Consent? Sure, Search My (fill in your choice of
container), ‘Causel Don’t Think You'll Find the
(fill in your choice of illegal material) | Have So Cleverly
Hidden in the (fill in your choice of stupid
hiding places).

In United Sates v. McMahon,® the investigators executed a
textbook search, which began with aconsensual, administrative
inspection and then evolved into a criminal search involving

80. Id.
8l. Id.a3.
82. Id.
83. Id.

two separate search authorizations and several levels of scope.
The appellant’s initial consent gave the investigators the
authority they needed to be in position to discover the contra-
band.

“The facts of the case arethese.”” Staff Sergeant McMahon
occupied base quarters along with his wife, two children, and
Aunt Billie. AuntBillie, whowasinill health, diedin her sleep
early one morning. Though no foul play was suspected, the
Criminal Investigation Command (CID) was called to investi-
gate because the death occurred in government quarters. The
CID agents asked for and received SSG McMahon's permis-
sion to perform their administrative investigation, including
taking pictures and measurements, as well as looking for med-
ications.® In performing this investigation, the agents came
across many items that appeared to be government property,
including field gear, computers, compact discs, an inflatable
boat, and several ammunition cans. Concerned for everyone's
safety, the lead investigator opened one of the ammunition cans
and found TNT and other explosives.®

Based on this evidence, the investigators obtained search
authorization from amilitary magistrate to look for explosives
and associated hardware, as well as other items of government
property. While searching for government property, an investi-
gator observed some award certificates on SSG McMahon's
computer printer. Also on the desk was aletter which indicated
that SSG McMahon had not been awarded aBronze Star.*® The
investigator then looked inside a three ring binder and found a
certificate awarding a Bronze Star to SSG McMahon. Suspect-
ing yet another crime, the investigators obtained a second
search authorization from the military magistrate to look for
items associated with awards and ribbons, including authority
to search the computer itself.%

84. Id. at 7. Themilitary judge found the letter admissible on three bases. First, the accused had no reasonable expectation of privacy in it because he had given it
tothe PFC. Id. at 5. Second, it was found as part of a search incident to arrest. Id. at 5-6. Third it wasin plain view, inside a closed medicine cabinet in the back
bathroom. Id. 6-7. The military judge was clearly in error on al three bases he gave for admission of the evidence. Id. at 7.

85. 1d. at 7. Nonetheless, because there was a potential constitutional violation, the law required the court to determine whether the error was harmlessness beyond

reasonable doubt. 1d. (citing Chapman v. California, 386 U.S. 18 (1967)).
86. 58 M.J. 362 (2003).

87. Seesupranote 13.

88. McMahon, 58 M.J. at 363-64.

89. Id. at 364, 365.

90. Id. at 365. Later that day, investigators advised SSG McMahon of hisrights, which he waived and then admitted to falsifying his records to reflect the award of

the Bronze Star. Id.
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At trial, the defense moved to suppress the evidence. This
motion was based on lack of consent for the initial search and
the assertion that searching the computer exceeded the scope of
both the initial consent and the subsequent search authoriza-
tions.2 The military judge denied the motion. The ACCA
affirmed.®® Chief Judge Crawford delivered the opinion for the
unanimous CAAF. The court determined that the initial con-
sent was not mere acquiescence and was freely and voluntarily
given, based on the testimony of the CID agents regarding SSG
McMahon's words and demeanor, as well as his age, maturity,
and experience.®* Once the investigators uncovered evidence
of criminal wrongdoing which exceeded the scope of the con-
sent, they obtained two separate search authorizations from the
military magistrate. Moreover, the CAAF held that the search
authorization for government property authorized looking
through the binder, since compact discs were among the alleged
stolen property, and the binder could contain thoseitems. Thus,
the Bronze Star certificate wasin plain view to the investigator
who had the authority to ook in the binder.%

Inthefirst of two NMCCA cases, United Sates v. Garcia,*®
the NMCCA found that one cotenant’s consent to search a
home suffices. More pointedly, the court held that “an
accused’s presence and explicit refusal to consent is ‘ constitu-
tionally insignificant,” so long as the consenting cotenant has
equal access or control over the premisesto be searched.””

91. Id. at 365-67.

92. 1d. at 366.

93. Id. at 363.

94. 1d. at 366-67.

95. 1d. at 367.

96. 57 M.J. 716 (N-M. Ct. Crim. App. 2002), pet. granted, 59 M.J. 49 (2003).
97. 1d. at 719-20.

98. Seesupra note 13.

99. Garcia, 57 M.J. at 718.
100. Id. at 718-19.

101. Id. at 719.

102. Id.

103. Id.

“Thefactsof the casearethese.”® Staff Sergeant Garciawas
suspected of possessing stolen cars and armed robbery, and was
apprehended at his home. He consented to allow Naval Crimi-
nal Investigative Service agents in his home to talk, but
declined to consent to asearch of hishome.*® Meanwhile, civil-
ian police arrested SSG Garcia's wife at her work site, and she
consented to their search of the family home. Weapons and
other evidence were discovered during the search.2® Although
not raised by the defense at trial, on appeal, SSG Garcia sought
to suppress the weapons and stolen property. He claimed that
his on-premises declination outweighed hiswife's off-premises
consent.1*

The NMCCA reviewed for plain error, since the defense
failed to raise theissue at trial.’® The court noted military law
recognizes that third party consent to a search is valid.'
Regarding SSG Garcia's claim that his refusal was weightier
than his wife's consent, the court found no military precedent,
but then created some by citing considerable civilian case law*
and holding that the accused' srefusal wasinsignificant, solong
as his wife shared equal access to the premises.!® The CAAF
granted review on several issuesin Garcia, including this one.

In the second consent case, the NMCCA dealt with the vol-
untariness of consensual urinalysis searchesin United Sates v.
Camacho.'® “The facts of the case are these.” 1% Petty Officer
First Class (PO1) Camacho tested positive on six separate uri-
nalysis tests, and contested the voluntariness of the first four.1%

104. 1d. at 720 (citing Charlesv. Odum, 664 F. Supp. 747, 751-52 (S.D.N.Y. 1987); accord United States v. Morning, 64 F.3d 531, 536 (9th Cir. 1995); United States
v. Donlin, 982 F.2d 31, 33 (1st Cir. 1992); United States v. Baldwin, 644 F.2d 381, 383 (5th Cir. 1981); United States v. Hendrix, 595 F.2d 883, 885 (D.C. Cir. 1979);
United States v. Sumlin, 567 F.2d 684, 687 (6th Cir. 1977); People v. Haskett, 640 P.2d 776, 786 (Cal. 1982); People v. Sanders, 904 P.2d 1311, 1313 (Colo. 1995);
Inre Anthony F., 442 A.2d 975, 978-79 (Md. 1982); Statev. Ramold, 511 N.W.2d 789, 792-93 (Neb. Ct. App. 1994); Statev. Douglas, 498 A.2d 364, 370 (N.J. Super.
Ct. App. Div. 1985); People v. Cosme, 397 N.E.2d 1319, 1322 (N.Y. 1979); State v. Frame, 609 P.2d 830, 833 (Or. Ct. App. 1980); Cranwell v. Mesec, 890 P.2d 491,
501 n.16 (Wash. Ct. App. 1995); Laramie v. Hysong, 808 P2d 199, 203-04 (Wyo. 1991)).

105. Id.
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The first sample was given on 24 February, following atraffic
stop by acivilian police officer where she was suspected of
being under the influence of methamphetamine. After signing
a consent statement, PO1 Camacho provided a sample, which
was discarded by Chief Petty Officer Crawford.!?® Petty
Officer First Class Camacho subsequently gave a second sam-
ple. She claimed at trial that she was not allowed to leave the
security office until she gave the second sample, and thusit was
no longer consensual .*® Petty Office First Class Camacho was
asked to provide three more samples on 11 March, 13 and 21
April, each following brief periods of unauthorized absence.
According to Chief Crawford, he asked her to provide a sample
eachtime, towhich shereplied, “[S]ure, | have no problem with
that.”™ No written consent form was executed. In each case,
PO1 Camacho claimed she was prevented from taking care of
some personal business until she provided asample. On7 May
she was placed in pretrial confinement at Naval Air Station
Miramar, and released on 14 May, though restricted to Naval
Air Station North Island. She tested positive again on 24 June
(she did not contest this urinalysis) and was ordered back in
pretrial confinement. She again tested positive for metham-
phetamine on 26 June during brig in-processing. At trial,
defense contested the consent for each of the first four urinaly-
sistests. The military judge denied each of the motions.**?

The NMCCA affirmed, based in part upon the military
judge’sfactual findings. Thetrial judge “made extensive find-
ings of fact. Explicitly referencing the ‘clear and convincing’
standard and the ‘totality of the circumstances' test, [the trial
judge] found that the appellant” had knowledge of her right to
refuse, was not coerced, and voluntarily provided samples on
each occasion.'*®* The military judge also found that PO1
Camacho remembered the contents of the consent form on each

106. 58 M.J. 624 (N-M. Ct. Crim. App. 2003).
107. Seesupra, note 13.

108. Camacho, 58 M .J. at 626.

of the subseguent occasions, and factored this into the volun-
tariness decision.’* The defense contested this on appeal, but
the NMCCA found that, whil e each search must beindividually
examined, relevant information to all of the searches can cer-
tainly be considered taken as a whole. “While we certainly
agree that each urinalysis must be evaluated independent of the
others, we know of no rule that precludes the military judge or
this court from considering evidence relevant to each of the uri-
nalyses.”'*> The most unique aspect of Camacho is this
imputed knowledge of her rights, which the court relied upon to
determine the voluntariness of PO1 Camacho’s consent.

Official Search—The“Joking” Exception, or, Islt Even a
Search at All?

In another case that is pending review by the CAAF, the
NMCCA created what might be called the “joking exception”
to the probable cause requirement. United Sates v. Daniels'®
presents the issue of whether a search is not official if the initi-
ator does not honestly believe he is in an evidence-gathering
mode.

“The facts of the case are these.”*” Electronics Technician
Seaman Apprentice (ETSA) Daniels brought avial of powdery
substance into his barracks room and told hisroommates it was
cocaine. One of the roommates reported this to Chief Petty
Officer (CPO) Wilt, who told the roommate to “go get” the
drugs.® Chief Petty Officer Wilt testified, however, that he
thought Daniels was joking about the powder, and just trying to
irritate hisroommate.*® At trial, defense moved to suppressthe
drugs, as the result of an illegal search. The military judge
denied the motion, basing his ruling on the roommate’s actions,

109. Id.at 627. Petty Officer First Class Camacho provided her specimen for someone other than Chief Machinist’s Mate (MM C) Crawford, the command urinalysis
coordinator. When MM C Crawford arrived, he decided that sample was unusable and said another sample was necessary. |d.

110. Id.

111. Id.

112. 1d. at 628.

113. Id. The NMCCA &l so based its conclusion on the credible testimony of the government witnesses, including Chief Crawford. Id.

114. Id.

115. Id.

116. 58 M.J. 599 (N-M. Ct. Crim. App. 2003).
117. Seesupranote 13.

118. Id. at 601.

119. Id. at 605. (“Chief Wilt's testimony clearly establishes his belief that Appellant had merely been playing a‘joke’ on his roommates.”).
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and finding that CPO Wilt's participation was a “red herring”
and not relevant to the case.’®

On appedl, al parties agreed that ETSA Daniels had area
sonable expectation of privacy in the nightstand where he
stored the cocaine. Moreover, theissue of CPO Wilt'sauthority
to authorize a search was not raised. Instead, the NMCCA
focused on the government action aspect of the case. The court
upheld the results of the military judge’s ruling, but found CPO
Wilt's motives to be the key factor. “Indeed, the determining
factor in whether or not the cocaine seizure was constitutional
iswhat motivated Chief Wilt'sdirectionsto ETSA Voitlein.” %

According to the court, because he did not honestly believe
his order would result in retrieval of drugs, CPO Wilt did not
initiate an officia search.’2 “Given Chief Wilt's honest belief
that ETSA Voitlein's expressed concerns about A ppellant actu-
aly having illegal drugs in their room were unreasonable, we
conclude that Chief Wilt’s directions did not make ETSA
Voitlein a Government agent on a quest for incriminating evi-
dence.”'® The CAAF granted review on thisissue.!**

Roadblocks—I nspections, Searches, a Little of Both?

The Court used a roadblock case from Illinois to minimize
the impact of its constitutionally significant decision in India-
napolis v. Edmond.’® In that case, the Supreme Court found
unconstitutional a general crime control roadblock conducted
by the City of Indianapolis. In Illinois v. Lidster,**® the Court

120. 1d. at 604.

121. 1d.

122. Id.

123. 1d. at 605.

124. 1d. at 600.

125. 531 U.S. 32 (2000).

126. 124 S. Ct. 885 (2004).

127. Seesupra note 13.

128. Lidster, 124 S. Ct. at 888.

129. Peoplev. Lidster, 779 N.E. 2d 855, 856-57 (111. 2002).

130. Id. at 858-59.

distinguished the factual situation and the purpose of the road-
block, effectively saying that Edmond should not be read too
broadly.

“The facts of the case are these.”*?” On 23 August 1997,
around midnight, a seventy-year-old bicyclist was struck and
killed by avehicletraveling along an eastbound local highway.
Oneweek later, in an effort to identify the hit and run perpetra-
tor, the local police set up a traffic control point at about the
same time of night along the same road, which coincided with
a shift change at a local factory. Police stopped every east-
bound car, handed out a flyer seeking assistance and briefly
asked the occupants if they had any information regarding the
previous week’s incident. As Mr. Robert Lidster approached
the roadblock, he swerved out of hislane and amost struck one
of theofficers. Hewaseventually arrested for drunk driving.'?

At histrial, Mr. Lidster challenged the arrest, claiming the
roadblock was unconstitutional. The trial judge rejected the
challenge and Mr. Lidster was convicted.’® On appeal, how-
ever, the state appellate court and the Illinois Supreme Court
agreed with Mr. Lidster. The Illinois Supreme Court found that
the Supreme Court’s ruling in Edmond required it to find the
stop unconstitutional, and thus overturn the conviction.'®
Other courts had found roadbl ocks similar to the onein Illinois
constitutional,**! so the Supreme Court granted certiorari to
clarify the situation.**

In Lidster, the Court made two distinct findings. First,
Edmond did not control thiscase. “The Illinois Supreme Court

131. See, eg., Burnsv. Commonwealth, 541 S.E.2d 872 (2001), cert. denied, 534 U.S. 1043 (2001). In Burns, the Virginia Supreme Court found:

The Virginiacaseinvolved acapital conviction for rape and murder, during the investigation of which aroadblock was erected. “According to
Sheriff Green, the purpose of the roadblock was to ‘ canvas drivers who were passing through the area, to see whether they had seen anything
or heard anything’ during the time period when the crime had probably been committed the previous day.”

Id. at 883.

132. Lidster, 124 S. Ct. at 888.
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basically held that our decision in Edmond governsthe outcome
of this case. We do not agree.”**®* Second, the roadblock in
guestion did not violate the Fourth Amendment. Rather, the
Court ruled that “brief, information seeking highway stops’ do
not do not require “ an Edmond-type rule of automatic unconsti-
tutionality.” 3

The key difference, of course, is that in Edmond, the India-
napolis police were seeking evidence of criminal misconduct
from each and every driver they stopped. There was no proba-
ble cause and no individualized suspicion. Law enforcement
had cast their net too broadly. In Lidster, the Illinois police
were seeking information about a previously committed crime,
not evidence of criminal misconduct by the drivers who were
stopped. Mr. Lidster was simply caught in anet which waslaw-
fully cast to catch someone el se.

In Edmond, the Court found that “general interest in crime
control” did not fit within the narrow definition it had created
for the special needs exception to the Fourth Amendment
requirements.*® In Lidster, the Court did not even address that
consideration, finding that the roadblock did not violate the
Fourth Amendment in the first place.’® Thereisanotable dis-
sent, which agrees that Edmond is not controlling, but differs
regarding the validity of the roadblock, and recommends
remanding to Illinois “to address that issue in the first
instance.” *¥

Lidster illustrates that such determinations boil down to an
analysis of the reasonableness of the official conduct, given the
circumstances. “These considerations, taken together, con-

133. Id.

134. 1d. at 889.

135. 1d.

vince us that an Edmond-type presumptive rule of unconstitu-
tionality does not apply here. That does not mean the stop is
automatically, or even presumptively constitutional. It simply
means that we must judge its reasonableness, hence its consti-
tutionality, on the basis of individual circumstances.”**®

The AFCCA heard a roadblock case in which the official
conduct evaded the strictures of Edmond by utilizing the pre-
textual stop principlederived from Whrenv. United Sates.*® In
United Sates v. Johnson,** Texas law enforcement agentswere
extremely clever in their incorporation of the Court case law
into their drug interdiction roadblock operation.

“The facts of the case are these.”** On 25 June 1999, law
enforcement officersin Canton Texas, near Dallas, set up asign
that read “CAUTION BE PREPARED TO STOP, DRUG
CHECKPOINT AHEAD” aong the eastbound side of a major
highway. The sign was positioned two miles past a major trav-
elers’ services exit, and one mile before a “farm-to-market”
road, which had access to nothing other than farm fields.'4?
There was not an actual drug control checkpoint—the sign was
aruse. The plan was to lure drug traffickers onto the seldom-
used exit, which they would not use but for the sign.**® It
appears, however, that the Texas police were aware that they
could not then simply stop the suspected smugglers,** sincein
cases like United Sates v. Yousif,* the courts had declared this
was not sufficient particularized suspicion.#

Exhibiting a clear understanding of the pretextual stop, the
Canton police chosethe exit carefully as a place where amotor-
ist would likely commit a traffic infraction. The speed limit

136. Id. “The Fourth Amendment does not treat a motorist’s car as his castle.” Id. (citations omitted).

137. Id. at 891 (Stevens, J., dissenting).

138. Id. at 890.

139. 517 U.S. 806 (1996). In Whren, “the officers had probable cause to believe that petitioners had violated the traffic code. That rendered the stop reasonable
under the Fourth Amendment, [consequently,] the evidence thereby discovered [was] admissible, and the upholding of the convictions by the Court of Appeals for

the District of Columbia Circuit correct.” Id. at 819.
140. 59 M.J. 666 (2003).

141. Seesupra note 13.

142. Johnson, 59 M .J. at 668.

143. Id.

144. The Court’s decision in Edmond limited the use of checkpoints and resulting suspicionless stops for the primary purpose of genera crime control. Id. at 671

(citing Indianapolis v. Edmond, 531 U.S. 32, 44 (2000)).
145. United States v. Yousif, 308 F.3d 820 (8th Cir. 2003).

146. Id.
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dropped quickly from sixty-five miles per hour to twenty-five
miles per hour, and the yellow line dividing the actual road
extended far into the intersection.’* Once a vehicle exceeded
the speed limit or crossed the yellow divider line, probable
cause to conduct a stop existed.

Staff Sergeant Johnson saw the sign, exited, crossed over the
yellow line, and was stopped by police.** In response to a
police request, he consented to a search of his vehicle. The
officer found a heavily taped square box from which he
detected—according to his later testimony—the strong odor of
marijuana. He then opened the box and found three bricks of
compressed marijuana, wrapped in cellophane, and then sur-
rounded by coffee beans.*® The police officer then searched
the rest of the car, found small baggies and an electronic scale,
and arrested SSG Johnson. Eventually, SSG Johnson was tried
and convicted for drug offenses' at court-martial .5

On appeal, the AFCCA agreed with the military judge, and
found the Texas police’s scheme constitutionally permissible.

Themilitary judgeruled theinitia stop of the
appellant was based upon probabl e cause and
the use of aruse or deceptive drug checkpoint
did not violate the Fourth Amendment pro-
tection against unreasonable searches and
seizures. In reaching this conclusion, he cor-
rectly noted the critical consideration was
“largely one of fact,” specifically, whether
the appellant committed a traffic violation
upon exiting 1-20 at Exit 530.1%

147. Johnson, 59 M.J. at 668.

148. Id. at 669.

Under Whren, if the traffic violation was legitimate, then the
officers could permissibly stop SSG Johnson regardless of their
true, drug seeking intentions.>®* Once they made contact with
the driver, the officers were required to further devel op the sit-
uation in order to eventually search the car. Here, SSG Johnson
gave consent. Had he declined, the officers may not have been
able to continue, since the only indicators they had were that
SSG Johnson looked more nervous than the usual driver.t
This case is distinguishable from both Edmond and Yousif. The
car was stopped on the basis of a traffic violation, rather than
just traveling through the designated areaasin Edmond, or even
exiting in a suspicious area following a dummy sign as in
Yousif.

Principlesfrom Edmond rear their head once again in People
v. Caballes, an Illinois Supreme Court case on which the U.S.
Supreme Court has granted certiorari.’®® In Caballes, the
Supreme Court will address the propriety of using drug dogs at
a routine traffic stop. The Illinois Supreme Court found that,
following a traffic stop for speeding, “a canine sniff was per-
formed without ‘ specific and articulable facts’ to support its
use, unjustifiably enlarging the scope of a routine traffic stop
into a drug investigation.”*® The Illinois Supreme Court
applied a Terry analysis™’ to the traffic stop, and found that the
officer did not have sufficient reason to conduct the dog sniff of
the car, essentially the equivalent of a pat down.*® Conse-
quently, the officer expanded the scope of the traffic stop to a
drug investigation, without proper reason to do so.**®

However, in a strongly worded dissent, Justice Thomas of
the Illinois Supreme Court, identified two grave errors in the
opinion. Firgt, the Terry analysis only applies to a search for
weapons, not for other contraband.’®® More importantly, he

149. 1d. “According to testimony at trial, coffee beans are used to mask the smell of marijuana, which is sometimes compressed to facilitate its transportation and
concealment in transit.” 1d. The super-olfactory police officer was able to detect the scent of marijuana despite the efforts taken to conceal the drugs.

150. UCMJart. 112a (2002).

151. Johnson, 59 M.J. at 667.

152. 1d. at 670.

153. 1d. at 673 (citing Whren v. United States, 517 U.S. 806 (1996)).
154. 1d.

155. 207 I11. 2d 504 (111. 2004), cert. granted, 124 S. Ct. 1875 (2004).
156. 1d. at 510.

157. Terry v. Ohio, 392 U.S. 1 (1968).

158. Caballes, 207 I1l. 2d at 508-09.

159. 1d. at 510.

160. Id. at 512, 13 (Thomas, J., dissenting).
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points to Edmond to reiterate the U.S. Supreme Court’s view
that adrug dog sniff is not a search, and thereisno need to jus-
tify it with probable cause.’®* That being the case, there was no
search, and thus no Fourth Amendment violation. The U.S.
Supreme Court will resolve the case; Illinois Supreme Court
Justice Thomas's dissent may be vindicated.

Seizure—L et’s Not Forget the Second Part of S& S

Finally, the Court heard another case from Texas, this time
dealing with arrest, also known as seizure. In Kaupp v. Texas,6?
the court reiterated “that a confession obtained by exploitation
of an illegal arrest may not be used against a criminal defen-
dant.”% The Court found that under the facts there was an
arrest.1%4

“The facts of the case are these.”'% Seventeen-year-old
Raobert Kaupp was suspected of being an accomplice to murder.
On 27 January, without awarrant, Texas police officers bearing
badges and weapons roused Mr. Kaupp from his bed at 0300.
They said “we have got to talk” to which Mr. Kaupp replied
“okay.”*% The officers handcuffed Mr. Kaupp and took him,
shoeless and in his underwear, to the police station, stopping at
the murder site for fifteen minutes. After being properly
Mirandized,**” Kaupp promptly confessed to helping his eigh-
teen-year-old friend kill the friend's fourteen-year-old half sis-
ter (and sexual partner.)!® In response to a defense maotion to

suppress the confession as the result of aniillegal arrest, Texas
prosecutors argued that Kaupp was never under arrest, thus had
not been seized for Fourth Amendment purposes, and lack of
probable cause was irrelevant. The trial court and both Texas
appeal s courts agreed with the government.1¢°

The Supreme Court, in aper curiamdecision, found that Mr.
Kaupp wasindeed arrested, and thus seized, for Fourth Amend-
ment purposes.'’® The test for seizure, derived from United
Sates v. Mendenhall,*”* emphasizes amongst its factors trans-
port in apolice vehiclefrom aprivate dwelling, asan indication
of arrest.'”? Consequently, the court held that a reasonabl e per-
sonin Mr. Kaupp's circumstanceswould not feel he“wasat lib-
erty to ignore the police presence.”'”® Accordingly, Mr.
Kaupp's confession was suppressed.'’

Conclusion

None of the cases discussed in this article radically alter
practice within the search and seizure landscape. Instead, they
refine the law in new and unique situations and extend civilian
law into military case law terrain. Thisisnot to say it has been
an uneventful year; search and seizure has had more attention
than in the recent past. Moreover, both the Supreme Court and
the CAAF are set to rule on several interesting issues in the
upcoming year. Nonetheless, the trend continues to be the
refinement of existing law.

161. Id. at 514. Justice Thomas appropriately noted that “ under the Supreme Court cases, a canine sniff isnot asearch.” 1d. at 511 (citing Indianapolis v. Edmond,

531 U.S. 32 (2000); United Statesv. Place, 462 U.S. 296 (1983)).

162. 538 U.S. 626 (2003).

163. 1d. at 627 (citing Brown v. lllinois, 422 U.S. 590 (1975)).

164. Id. at 630, 632.

165. See supra note 13.

166. Kaupp, 538 U.S. at 627.

167. Mirandav. Arizona, 384 U.S. 436 (1966).

168. Kaupp, 538 U.S. at 628-29.

169. Id. at 629.

170. 1d. at 627 (citing Brown v. Illinois, 422 U.S. 590, 601-03 (1975)).

171. 446 U.S. 544 (1980).

172. 1d. at 553. “We adhereto the view that apersonis‘seized’ only when, by means of physical force or a show of authority, hisfreedom of movement isrestrained.
Only when such restraint is imposed is there any foundation whatever for invoking constitutional safeguards.” Id. A recent case from the Sixth Circuit Court of
Appeals, which cites Kaupp, reiterates the factors to consider in determining whether an arrest occurred. See United Statesv. David Lopez-Arias and Antonio Egues,

344 F.3d 623 (6th Cir. 2003).

173. Kaupp, 538 U.S. at 629 (citing Florida v. Bostick, 501 U.S. 429 (1988)).

174. 1d. at 633 (citing principles established in Brown v. lllinois, 422 U.S. 590 (1975)).
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2003 Developmentsin the Sixth Amendment: Black Catson Strolls

Major Robert Wm. Best
Professor, Criminal Law Department
The Judge Advocate General’s School, U.S. Army
Charlottesville, Virginia

“ Ablack cat crossing your path signifiesthat
the animal is going somewhere.”

Introduction

In this space last year, Mgjor Christina Ekman? discussed
new developments in the area of discovery.® Similar to last
year,* development in this area has been low.®> As achange of
pace, therefore, this article focuses on the Sixth Amendment’s
rights to confrontation® and the effective assistance of counsel.”
Readers will notice some discussion of cases after 2003, but
that is because of the newer cases' relative importance. While
two cases represent change, the majority clarify fairly clear law.
These new cases are like “black cats.” The lesson from these
casesisthat, on whatever side the practitioner is on, ablack cat
may be crossing the path, but the practitioner should not read
too muchintoit. The proper approach in reading these casesis
torealizethat the cat’s color does not necessarily portendill tid-
ings. The cat may bejust on astroll.

On the issue of confrontation, the Court of Appeals for the
Armed Forces (CAAF), spoke only once in United Sates v.
McCollum,® but the case represents a center of gravity in the
area of remote child testimony.® The caseis especiadly signifi-
cant because it represents the CAAF sfirst review of the valid-
ity of Military Rule of Evidence (MRE) 611(d)(3),°
promulgated after the court’s decision in United Sates v.
Anderson.t The CAAF's decision must be understood in con-
text; therefore, a brief discussion of the roots of remote testi-
mony will precede commentary on the case. Also regarding
confrontation, the U.S. Supreme Court recently issued the land-
mark decision of Crawford v. Washington.*> Although the
Court’s ruling came down on 8 March 2004, the decision’s
importance requires immediate discussion. Perhaps by next
year, some of the opinion’s ramifications will have been
fleshed-out; the reader may safely expect a reprise of Craw-
ford.'®

With respect to the effective assi stance of counsel, the Court,
the CAAF, and the service courts have spoken a number of
times on anumber of nuances. In pretrial investigation and trial

1. BrainyQuote, Groucho Marx Quotes, available at http://www.brai nyquote.com/quotes/quotes/g/grouchomar137213.html (last visited June 2, 2004).

2. Former Professor, Criminal Law Department, The Judge Advocate General’s School, Charlottesville, Virginia

3. Mgjor Christina E. Ekman, New Developments in the Law of Discovery, ArRmy Law., Apr./May 2003, at 103.

4. |d. (noting that there were no “ earth-shattering new developments’).

5. Thefollowing is abrief recitation of the new discovery cases. United States v. Mahoney, 58 M.J. 346 (2003) (holding that the government’s failure to disclose
aletter critical of an government expert witnessin urinalysis violated the appellant’s constitutional right to due process of law under Brady v. Maryland, 373 U.S. 83
(1963)); United States v. Ruiz, 536 U.S. 622 (2002) (holding that the government is not required to disclose impeachment evidence before an accused's entry into a
pleaagreement); United Statesv. Vanderbilt, 58 M.J. 725 (N-M. Ct. Crim. App. 2003) (holding that, notwithstanding a defense request for all pretrial statements made
by awitness to his attorney, an immunized witness does not waive his attorney-client privilege when giving testimony under a grant of immunity); United States v.
Rodriguez, 57 M.J. 765 (N-M. Ct. Crim. App. 2002), review granted, 59 M.J. 117 (2003) (holding that the appellant failed to demonstrate that the requested evidence
was both necessary and relevant, therefore, he was not entitled to compulsory process under Rule for Courts-Martial (RCM) 703(a)).

6. “Inall criminal prosecutions, the accused shall enjoy theright . . . to be confronted with the witnesses against him ... .” U.S. Consrt. amend. VI.

7. “Inall crimina prosecutions, the accused shall enjoy theright . . . to have the Assistance of Counsel for his defence.” Id.

8. 58M.J 323(2003).

9.  MAaNUAL For CourTs-MARTIAL, UNITED STATES, MiL. R. Evip. 611(d)(3) (2003) [hereinafter MCM].

10. Id.

11. 51 M.J. 145 (1999) (approving the use of a screen and the repositioning of child witnesses after the military judge made a finding of necessity under Maryland

v. Craig, 497 U.S. 836 (1990)).

12. 124'S. Ct. 1354 (2004).

13. That is unless the incumbent professor in thisarea, MAJ Mike Holley (a graduate of the 52d Judge Advocate Officer Graduate Course) decides otherwise.
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tactics, the Air Force Court of Criminal Appeals,* the Navy-
Marine Court of Criminal Appeals,®® and the CAAF issued
important opinions, none of which covered precisely the same
issue. The Army Court of Criminal Appeals issued an impor-
tant decision in United Sates v. Cain'’ in the area of conflicts
that the CAAF recently reversed. The Supreme Court and the
Army Court pushed forward the jurisprudence concerning
effective assistance of counsel in sentencing in Wiggins v.
Smith®® and United Satesv. Kreutzer,*® respectively. The Navy-
Marine Court also had its say in thisareain two cases: United
Sates v. Sarling? and United Sates v. Wallace. Finadly, the
CAAF spoke on post-trial assistance of counsel in United Sates
v. Dorman,? a case which clarified the duties of trial defense
counsel during appellate review. While there are a number of
cases in the area of effective assistance of counsel, trends are
difficult to identify given the concept’s breadth. Nonetheless,
several important lessons can be drawn from each case; this
article discusses each one.

When Watching Television | s Necessary: RemoteLive
Testimony

The Supreme Court in Maryland v. Craig® faced theissue of
whether awitness who testified viaone-way closed circuit tele-
vision satisfied the Confrontation Clause. In holding that a

Maryland statute providing for such a procedure passed consti-
tutional muster, the Court declared, “[T]hough we reaffirm the
importance of face-to-face confrontation with witnesses
appearing at trial, we cannot say that such confrontation is an
indispensable element of the Sixth Amendment’s guarantee of
theright to confront one'saccusers.”?* Thebasisfor the Court’s
decision was its affirmation of the “important public policy”
undergirding the Maryland statute: protecting “the physical and
psychological well-being of child abuse victims.”?®> To invoke
the remote testimony procedure, the Court declared that the
trial judge must “hear evidence and determine whether use of
the one-way closed circuit television procedure is necessary to
protect the welfare of the particular child witness who seeks to
testify.” 26 To satisfy this burden, the Court requires two partic-
ular findings: (1) the presence of the accused would traumatize
the child witness; and (2) the emotional distress must be more
than de minimis.?” Once atrial judge makes these findings, the
public policy interest “may be sufficiently important to out-
weigh, at least in some cases, a defendant’s right to face his or
her accusersin court.”? That public policy interest notwith-
standing, the Court still requiresthe testimony’sreliability to be
otherwise assured; that is, the witness must be under oath, sub-
ject to cross examination, and observable by the finders of
fact.®

14. United States v. Brozzo, No. 34542, 2003 CCA LEX1S 187 (A.F. Ct. Crim. App. Aug. 26, 2003), review granted, 59 M.J. 399 (2004).

15. United Statesv. Garcia, 57 M.J. 716 (N-M. Ct. Crim. App. 2002), rev'd, 59 M.J. 447 (2004). The Navy-Marine Court affirmed a conviction after the appellant
aleged ineffective assistance of counsel when his civilian defense counsel waived the Article 32, Uniform Code of Military Justice (UCMJ) hearing without the appel -
lant’s consent and for failing to advise the appellant that he could change his not guilty pleaduring thetrial. Id. at 722-23, 725. Since drafting this article, the CAAF
issued an opinion reversing the Navy-Marine Court’s decision on one of these two issues, rendering any initial conclusions moot. Trial and defense counsel should
read the Navy-Marine Court’s opinion but must understand its lessons in the context of the CAAF sreversal. A full discussion of the CAAF opinion is outside the

stretched time scope for this article.

16. United States v. Baker, 58 M.J. 380 (2003).
17. 57 M.J. 733 (Army Ct. Crim. App. 2002), rev'd, 59 M.J. 285 (2004).
18. 539 U.S. 510 (2003).

19. 59 M.J. 773 (Army Ct. Crim. App. 2004).
20. 58 M.J. 620 (N-M. Ct. Crim. App. 2003).
21. 58 M.J. 759 (N-M. Ct. Crim. App. 2003).
22. 58 M.J. 295 (2003).

23. 497 U.S. 836 (1990).

24. 1d. at 849-50.

25. Id. at 853.

26. Id. at 855 (emphasis added).

27. 1d. at 855-56.

28. Id. at 853.

29. Id. at 857.
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In response to Craig, the President of the United States by
Executive Order No. 13,140% promulgated MRE 611(d)* and
Rule for Courts-Martial (RCM) 914A.%2 The expressed pur-
pose of the rules was “to avoid traumato children,”* which is
consistent with the public policy vindicated in Craig. Military
Rule of Evidence 611(d)(3) expanded the bases for using
remote testimony beyond those discussed by the Court in
Craig.** Under MRE 611(d)(3), necessity may be based on a
finding of any one of the following: the child cannot testify
because of fear; there is a substantial likelihood that the child
would suffer emotional traumafrom testifying; the child suffers
from amental or other infirmity; or conduct by the accused or
defense counsel causesthe child to be unableto testify further.®
If the military judge makes any of these findings, “[a] child
shall be allowed to testify out of the presence of the accused.”
The procedures for remote testimony are in RCM 914A 7
which callsfor, inthe usual case, two-way closed circuit televi-
sion.® The point, of courseg, is to ensure that the rights of the
accused are protected while maintaining the reliability of the
testimony as mandated by the Confrontation Clause and by
Craig.

In United Sates v. McCollum,* the CAAF tackled the con-
stitutionality of MRE 611(d). Inthiscase, U.S. Air Force Staff
Sergeant McCollum was charged with various sexual abuse
crimes against CS, a child under sixteen years.’ During trial,
the trial counsel moved the court to allow the twelve-year-old
victim to testify from aremote location viatwo-way closed cir-
cuit television under the provisions of MRE 611(d).** The
defense counsel objected, arguing that there was insufficient
evidence that the victim would suffer trauma sufficient to ren-
der her unable to testify reasonably, and, further, that such a
procedurewould violate the appellant’s Sixth Amendment right
to confront witnesses against him.*

Seizing on MRE 611(d)(3)(B)’s requirements that traumabe
established by expert testimony, the trial counsel called a
licensed clinical social worker, Ms. Prior, as an expert® to tes-
tify about the potential harm to CS if she were required to tes-
tify in the appellant’s presence.** Ms. Prior testified that if
required to testify in the presence of the appellant, the victim
would “decompensate” or “function in a more disorganized
way . . .. She would become highly agitated, her anxiety would
increase so that her level of functioning would change overall.
She might have a reoccurrence of nightmares, she might

30. 1999 Amendments to the Manual for Courts-Martial, United States, 64 Fed. Reg. 55,115 (Oct. 12, 1999).

31. MCM, supranote9, MiL. R. Evip. 61(d).
32. ld. R.C.M. 914A.

33. 1d. Analysisof R.C.M. 914A, A21-63.

34. Craig, 497 U.S. at 856 (specifying that the presence of the accused would traumatize the child).

35. MCM, supra note 9.
36. Id.
37. Specifically, RCM 914A (a) states in relevant part:

At aminimum, the following procedures shall be observed:

38.

39.

40.

41.

42.

43.

(1) The witness shall testify from a remote location outside of the courtroom;

(2) Attendance at the remote location shall be limited to the child, counsel for each side (not including an accused pro se), equipment operators,
and other persons, such as an attendant for the child, whose presence is deemed necessary by the military judge;

(3) Sufficient monitors shall be placed in the courtroom to allow viewing and hearing of the testimony by the military judge, the accused, the
members, the court reporter and the public;

(4) The voice of the military judge shall be transmitted into the remote location to allow control of the proceedings; and

(5) The accused shall be permitted private, contemporaneous communication with his counsel.

Id.
58 M.J. 323 (2003).
Id. at 326.

Id. at 327.

Id.

Thetria judge accepted the witness as an expert in the field of diagnosing and treating children who have been abused sexually. Id.

. 1d. Ms. Prior counseled CS at weekly sessions eleven to twelve times.
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become more withdrawn.”** Ms. Prior aso opined that testify-
ing “could sethack her healing process and reactivate some of
the symptoms of CS’'s Post Traumatic Stress Disorder
(PTSD).”% Whiletestifyingitself would be harmful to CS, Ms.
Prior believed that any harm would be “extremely” aggravated
if the appellant were in the courtroom.” When asked whether
the victim desired to testify, Ms. Prior stated although CS
wanted to, doing so would be “detrimental to her.”*® In
response to the military judge’s question about whether the vic-
tim expressed any fear of the appellant, Ms. Prior testified that
the victim feared that the appellant would beat her if she ever
told anyone of the abuse.*®

Based on the unrebutted expert testimony, the military judge
found that the victim would be traumatized if required to testify
inthe appellant’s presence.® The military judge a so found that
the victim was unable to testify in open court because of her
fear, which caused her emotional trauma.®! The military judge
ruled that trial counsel met the requirements of MRE 611(d)(3)
and Craig (that is, the necessity for the procedures) and granted
the government’s motion.%2 When the trial counsel called the
victim, the military judge allowed the appellant to leave the
courtroom as permitted by RCM 804(c) and the victim testified
in the courtroom.®

On appeal, the Air Force Court held that there was ample
evidence that the military judge applied MRE 611(d)(3) and
Craig correctly.> Because the reliability of the testimony was
otherwise assured (the witness testified under oath, was subject
to cross-examination, and was observable by the court-martial),
the Air Force Court held that the appellant was not denied his
right of confrontation.® The court expressly declined to ruleon

45. McCollum, 58 M.J. at 327 (quoting Ms. Prior’s testimony).
46. 1d.

47. 1d. at 327 (quoting Ms. Prior’s testimony).

48. |d.

49. Id. at 328.

50. Id.

51. Id.

52. Id.

53. Id.

54. United States v. McCollum, 56 M.J. 837, 840 (A.F. Ct. Crim. App. 2002).
55. 1d. at 841.

56. Id. at 840 n.*.

57. McCollum, 58 M.J. at 328.

58. Id. at 330.

59. Id.

the constitutionality of MRE 611(d)(3), confining its review to
the military judge’s factual determinations.*

Before the CAAF, the appellant asserted several arguments
the court found unpersuasive: the military judge erred because
the witness's trauma derived, not from testifying in his pres-
ence, but rather from being in the court-room; the military
judge should have questioned the victim before ruling on the
motion; the fear the victim felt was unreasonable, and therefore
not a basis for ordering the use of remote testimony; and the
military judge erred when she found that the witness would suf-
fer more than de minimis harm.%

The CAAF spent agood portion of its opinion answering the
appellant’s argument that MRE 611(d)(3) was constitutional
only if certain language were read into the rule. The appellant
argued that the rule was constitutional as applied to him only if
(2) the military judge found that the child witness would suffer
such trauma that she would be unable to testify; and (2) the
potential trauma or fear-causing trauma was the result of the
appellant’s presence.®® Applying the standards in Craig, the
court noted that MRE 611(d)(3)’s requirement that the military
judge find “that a child is unable to testify in open court in the
presence of the accused” means that the inability to testify
results, not from the courtroom generally, but from the
accused's presence.® The CAAF interpreted the rule's lan-
guage to require that before amilitary judge orders remote tes-
timony procedures, she must find that a child will suffer more
than de minimis emotional distress, “whether brought on by
fear or some form of trauma’ that would render the witness
from reasonably testifying.®® In short, the court agreed with the
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appellant that MRE 611(d)(3) must be read consistent with
Craig, but disagreed that the military judge failed to do so0.%

With respect to the source of the trauma, the appellant
argued that the military judge’s decision was premised on a
finding that the victim would suffer emotional harm from testi-
fying generally, rather than from the more specific source of
having to testify in the appellant’s presence.’? The court
rejected the claim that the military judge did not find that the
victim would also suffer trauma from testifying in the appel-
lant’s presence observing, “Craig did not require that a child’'s
trauma derive solely from the presence of the accused.”®® So
long as a military judge makes a finding of necessity based on
fear or trauma caused by the accused’s presence, that ruling
would be consistent with Craig’s requirements.’* The court
determined that the military judge made such a finding, sup-
ported by Ms. Prior’s testimony that any harm would be
“extremely” aggravated if CS were required to testify in the
appellant’s presence.® The CAAF concluded “there was suffi-
cient evidence for the military judge to conclude that the fear or
trauma, brought on by CS'sfear of Appellant alone, would have
prevented CS from reasonably testifying.” ¢

The appellant’s more interesting challenge was his argument
that the military judge erred by not questioning CS before mak-
ing her ruling.’” The CAAF gave the argument relatively short

60. 1d. at 330-31 (emphasis added).
61. 1d. at 332.

62. 1d.

63. Id.

64. Id.

shrift, determining that the Sixth Amendment does not require
ajudge to interview or observe the witness before allowing
remote testimony.%® Noting that the expert testimony was unre-
butted, the court stated, “While it may be appropriate, and even
necessary, in some circumstances for a military judge to ques-
tion or observe a child witness before ruling . . . such an action
is not required per s2.”% In the court’s judgment, the military
judge had sufficient information to make her decision without
talking to or observing CS.”™

Tackling an avenue of approach not discussed in Craig—
MRE 611(d)(3)(A)’sfear—the CAAF dismissed the appellant’s
argument that any fear must be reasonable to provide abasisto
order remotetestimony.”™ Earlier initsopinion, the court noted
that the military judge linked MRE 611(d)(3)(A) and (B).”2 A
link between fear and trauma, the court declared, is not
required: “the Supreme Court’slanguagein Craig is sufficient
to uphold the constitutionality of both M.R.E. 611(d)(3)(A) and
(B), independent of each other.”® After identifying traumaand
fear as two separate bases for necessity, the CAAF held that
MRE 611(d)(3)(A) does not require imminent harm or reason-
ablefear.™ Rather, “the fear of the accused [must] be of such a
nature that it prevents the child from being able to testify in the
accused's presence.” ™

65. 1d. at 333. Of some importance was that the victim waswilling to testify. In afootnote, the CAAF observed that willingness to testify is distinct from the ability
totestify reasonably: “That CSwanted to testify in Appellant’s presence does not, by itself, establish that CS would have been ableto reasonably testify in Appellant’s
presence.” Id. at 333 n.2. In this circumstance, the military judge was “free. . . to defer to Ms. Prior’s conclusion that CS would be harmed by testifying in front of
Appellant in making her determination that CS would be unable to reasonably testify.” 1d.

66. Id.

67. Id. at 332.

68. Id. at 333.

69. Id.

70. Id.

71. Id.

72. The“military judge appears to have concluded that both fear and trauma were required for a finding of necessity.” 1d. at 331 (emphasis added). Military Rule
of Evidence 611(d)(3)(B) coversthe trauma basis for a finding of necessity. MCM, supra note 9, MiL. R. Evip. 611(d)(3)(B).

73. McCollum, 58 M.J. at 331.

74. Id. at 333.

75. 1d. The CAAF aso took the timeto note that although the military judge did not expressly rely on MRE 611(d)(3)(B), her findings were sufficient to show neces-

sity on that basisaswell. 1d. at 334.
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In upholding the constitutionality of MRE 611(d), the CAAF
broke no new ground. Given the CAAF's prior decision in
United Sates v. Anderson,” upholding a decision on similar
facts should come as no great surprise, particularly when con-
sidering that subdivision (B) is similar to the statutein Craig.”
What is of some interest to trial practitionersis that the CAAF
upheld subdivision (A) as an independent basis—a non-trauma
reason—for using remote testimony procedures. A witness's
fear must cause emotional distress, causing that witness to be
unableto testify reasonably. The basisfor the Supreme Court’s
decision in Craig, however, was the promotion of the public
interest in protecting children from the trauma of having to tes-
tify in the accused's presence. Whether fear, by itself, is a suf-
ficient basis to lay aside the preference for face-to-face
confrontation is answered in the affirmative, at least for the
present.”® Of further interest, the trial practitioner should note
that appellate courts will give appropriate deference to atrial
judge’s findings of fact when they are supported, asin this case,
by unrebutted expert testimony. The persuasiveness of Ms.
Prior’s testimony as an objective matter is debatable consider-
ing the weakness of her opinions drawn from limited interac-
tion with the victim. Nonetheless, if the defense does not
mount any challenge with its own expert, the finding of neces-
sity should be no surprise. Finally, the issue regarding whether
amilitary judge should observe a child withess before ruling on
necessity is still unsettled. The CAAF held that such a proce-
dureisnot required, but advisable in certain cases. The CAAF,
however, declined to specify when the circumstances might be
appropriate. Certainly, McCollumis an important case for the
government. The lesson for defense counsel, though, is to
mount a challenge to the expert.

76. 51 M.J. 145 (1999).

The Confrontation Clause and Hearsay: L ooking Back
to See Forward

Before leaving the Sixth Amendment’s right to confronta-
tion, discussion of the landmark case of Crawford v. Washing-
ton™ is appropriate. As aresult of this case, the paradigm for
analyzing a hearsay statement’s compliance with the Confron-
tation Clause changed dramatically. More specifically, the
Supreme Court overruled the Ohio v. Roberts® mode of analyz-
ing the admission of hearsay statements vis-a-vis the Confron-
tation Clause.®* Before Crawford, the reliability of a hearsay
statement was the key determination in assessing that hearsay
statement’s compliance with the Confrontation Clause.®? After
Crawford, reliability is a by-product of a procedure mandated
by the Confrontation Clause—an opportunity to cross-examine
the witness.

The facts of Crawford are straightforward.®® Crawford was
charged with assault and attempted murder after he stabbed Mr.
Lee. Crawford stabbed Lee during an altercation arising from
Lee's alleged rape attempt of Sylvia, Crawford’s wife. After
the alleged rape attempt, Sylvia led Crawford to Le€'s apart-
ment, thus facilitating the assault. Police arrested both Craw-
ford and Sylvia and advised them of their Miranda® rights. In
one of his statementsto police, Crawford claimed self-defense.
Sylviagavetwo statements, the second of which was arecorded
statement that ostensibly undermined Crawford's self-defense
clam. At trial, Crawford invoked marital privilege to prevent
Sylvia from taking the stand in the prosecution’s case. In
response, the prosecution sought to admit her recorded state-
ment to police as one against her penal interests. The eviden-
tiary privilege Crawford invoked did not extend to hearsay
statements by a spouse admissible under a hearsay exception.®

Crawford claimed that the statement’s admission would vio-
late his confrontation rights.®® The trial court admitted the

77. SeeMaryland v. Craig, 497 U.S. 836 (1990). Asquoted inthe Supreme Court’sopinionin Craig, the provision under scrutiny there provided for remote testimony
when a “judge determines that testimony by the child victim in the courtroom will result in the child suffering serious emotional distress such that the child cannot
reasonably communicate.” Id. at 840 n.1. There wasno similar provision regarding a witness having fear of the accused.

78. Because the military judgein this case was (perhaps presciently) cautious by linking fear and traumain finding necessity, this caseis not particularly well-suited
for the Supreme Court’s adjudication if the appellant islooking for a different result on a higher appeal.

79. 124'S. Ct. 1354 (2004).

80. 448 U.S. 56 (1980) (holding that a hearsay statement meets the requirements of the confrontation clause if it possesses indicia of reliability established either
through a showing that the statement fits within a firmly-rooted exception to the hearsay rule or it possesses particularized guarantees of trustworthiness).

81. SeeCrawford, 124 S. Ct. at 1374.
82. Roberts, 448 U.S. at 66.

83. See Crawford, 124 S. Ct. at 1356-58.

84. Mirandav. Arizona, 384 U.S. 436 (1966) (holding that before acustodial interrogation, asubject must be warned that he hasaright to remain silent, to be informed
that any statement made may be used as evidence against him, and to the presence of an attorney).

85. Crawford, 124 S. Ct. at 1358.
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statement, using the Roberts test to conclude that the statement
possessed particularized guarantees of trustworthiness® (a nec-
essary finding as a statement against penal interest is not firmly
rooted).® Thetrial court offered several reasons to support its
conclusion that the statement was trustworthy: Sylvia did not
shift blame from herself, but rather corroborated Crawford’s
statement that he acted in self-defense; she had direct knowl-
edge as an eyewitness; the events described were recent; and
the statement was made to a “neutral” law enforcement
officer.®®

The Washington Court of Appealsreversed Crawford's con-
viction, applying a nine-factor test to determine that Sylvia's
statement did not possess sufficient particularized guarantees of
trustworthiness.®® The Washington Supreme Court unani-
mously reinstated Crawford's conviction finding that Sylvia's
statement did possess particularized guarantees of trustworthi-
ness because it interlocked with Crawford's statement.®* The
Supreme Court framed the issue as “whether the State’s use of
Sylvia's statement violated the Confrontation Clause.” %

The Court reversed the Washington Supreme Court’s judg-
ment. Justice Scalia, writing for the seven-member majority

(Chief Justice Rehnquist and Justice O’ Connor concurredin the
judgment), reviewed the pedigree of the Confrontation Clause
and its meaning in English common law and early American
jurisprudence.®® Hisreview generated the following important
inferences. (1) that the Confrontation Clause was principally
directed against the civil-law mode of criminal procedure, par-
ticularly its use of ex parte examinations against a criminal
defendant® and (2) “that the Framers would not have allowed
admission of testimonia statements of a witness who did not
appear at trial unless he was unavailable to testify, and the
defendant had had a prior opportunity for cross-examination.” %

Regarding the first inference, Justice Scalia noted that the
Framers' focus on the civil-law mode of criminal procedure
means that “not all hearsay implicated the Sixth Amendment’s
core concerns.” % For example, an “ off-hand, overheard remark
might be unreliable evidence and thus a good candidate for
exclusion under hearsay rules, but it bears little resemblance to
thecivil-law abusesthe Confrontation Clause targeted.”®” Con-
trasting such a hearsay statement, Justice Scalia wrote, “ex
parte examinations might sometimes be admissible under mod-
ern hearsay rules, but the Framers certainly would not have
condoned them.”% The Court declined to specify which of the

86. Id. The Court noted that the lower court opinion resolved the problem of Crawford creating the Confrontation Clause issue. The lower court held that forcing
Crawford to choose between the marital privilege and the Confrontation Clause was“an untenable Hobson’s choice.” 1d. at 1359 n.1 (quoting Washington v. Crawford,

54 P.3d 656, 600 (Wash. 2002)).
87. Id.
88. Lilly v. Virginia, 527 U.S. 116, 134 (1999) (plurality opinion).

89. Crawford, 124 S. Ct. at 1358.

90. Id. The Washington Court of Appeals' reasonsincluded thefollowing: the statement contradicted one given previously; it was made in response to leading ques-
tions; and Sylvia admitted to closing her eyes during the alleged assault. 1d. Those factors were reviewed in the lower court’s unpublished opinion, Washington v.
Crawford, 2001 Wash. App. LEXIS 1723, *14-* 17 (Wash. Ct. App. July 30, 2001) (unpublished) (listing and applying the nine factors: whether the declarant had an
apparent motive to lie; whether the declarant’s general character suggests trustworthiness, whether more than one person heard the statement; whether the declarant
made the statement spontaneously; whether the timing of the statements and the rel ationship between the declarant and the witness suggests trustworthiness; whether
the statement contained expressed assertions of past fact; whether cross-examination could help show the declarant’s lack of knowledge; the possibility that the
declarant’s recollection was faulty because the event was remote; and whether the circumstances surrounding the making of the statement suggest that the declarant
misrepresented the defendant’s involvement).

91. Crawford, 124 S. Ct. at 1358. The Washington Supreme Court did not apply the nine-factor test applied by the lower court because if the statement interlocked
with Crawford's statement, Sylvia's statement possessed sufficient indicia of reliability. Crawford, 54 P.3d at 661. Why the Washington Supreme Court did not apply
or even cite ldaho v. Wright, 497 U.S. 805 (1990) isunexplained initsopinion. Wright stands for the simple proposition that an out-of-court statement’s particularized
guarantees of trustworthiness is tested by looking only at the circumstances surrounding the making of the statement, extrinsic evidence having no rolein that deter-
mination. ld. at 819. Therefore, the interlocking nature of the statements isimmaterial to the reliability analysis. Indeed, as noted by Chief Justice Rehnquist in his
concurrence in the judgment, a citation to Wright would have been sufficient to dispose of the issue before the Court. Crawford, 124 S. Ct. at 1378 (Rehnquist, C.J.,
concurring in judgment).

92. Id. at 1359.

93. Id. at 1359-63.

94. 1d. at 1363.

95. Id. at 1365.

96. Id. at 1364.

97. Id.

98. Id.
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many varieties of hearsay statements have Sixth Amendment
implications. What the Court made clear, however, isthat “tes-
timonial”® hearsay statements do have Sixth Amendment
implications.’® The Court noted that even if the Sixth Amend-
ment “is not solely concerned with testimonial hearsay, that is
its primary object, and interrogations by law enforcement offic-
ersfall squarely within that class.” 1%

Regarding the second inference, the Court determined that
the common law in 1791 conditioned the admissibility of an
absent witness' examination “on unavailability and a prior
opportunity to cross-examine.” 2 The Sixth Amendment,
therefore, incorporated those limitations.’®® The requirement
for the opportunity to cross-examine is dispositive “and not
merely one of several ways to establish reliability.”2* Justice
Scalia, after discussing the history of several cases interpreting
the Confrontation Clause,'® turned his attention to determining
what, if anything, was left of the Roberts test.

The Court overruled Raoberts declaring that “[w]here testi-
monial statements are involved, we do not think the Framers
meant to leave the Sixth Amendment’s protectionsto the vagar-
ies of the rules of evidence, much less to amorphous notions of
‘reliability.””1% Most notably, the Court stated, “[ The Clauseg]
commands, not that evidence be reliable, but that reliability be

assessed in a particular manner: by testing in the crucible of
cross-examination.”1%” The case at bar was an ideal example of
the “unpardonabl e vice of the Robertstest,” that is, “its demon-
strated capacity to admit core testimonial statements that the
Confrontation Clause plainly meant to exclude.” 1% Justice Sca-
lianoted that “ Roberts' failings were on full display in the pro-
ceedings below” with the trial court applying several factors
showing reliability while the intermediate appellate court relied
on different factors for a different result.’® The Washington
State Supreme Court in yet another analysis relied only on the
interlocking nature of the statements (how similar the state-
ments were), disregarding every factor considered below it.11°
To the Court, “[t]he caseis thus a self-contained demonstration
of Roberts’ unpredictable and inconsistent application.”

Refusing to be drawn into “reweighing the ‘reliability fac-
tors’ under Roberts,” the Court declared that the “Constitution
prescribes a procedure for determining the reliability of testi-
mony in criminal trials, and we, no less than the state courts,
lack authority to replace it with one of our devision.”'? There-
fore, the Court held “[w]here testimonial evidenceisat issue. .
. the Sixth Amendment demands what the common law
required: unavailability and a prior opportunity for cross-
examination.”** When non-testimonial evidence is at issue,
however, “it is wholly consistent with the Framers design to

99. Justice Scalialisted the various formulations of the class of “testimonial” statements:

“[E]x parte in-court testimony or its functional equivalent--that is, material such as affidavits, custodial examination, prior testimony that the
defendant was unable to cross-examine, or similar pretrial statements that the declarants would reasonably expect to be used prosecutorially”
[citation omitted]; “extrgjudicial statements. . . contained in formalized testimonial materials, such as affidavits, depositions, prior testimony,
or confessions” [citation omitted]; “statements that were made under circumstances which would lead an objective witness reasonably to
believe that the statement would be available for use at alater trial” [citation omitted].

Id.

100. Seeid. at 1365.

101. Id. Thislanguageis of particular importance in considering whether Crawford has implications to the myriad of other hearsay exceptions routinely admitted at

trial.

102. Id. at 1366.

103. Id.

104. Id. at 1367.

105. Id. at 1367-69.

106. Id. at 1370.

107. 1d. (emphasis added). Perhaps the best quotation and most telling from the caseis. “Dispensing with confrontation because testimony is obviously reliableis
akin to dispensing with jury trial because a defendant is obviously guilty.” Id. at 1371.

108. Id.

109. 1d. at 1372; see supra note 90.
110. Id. at 1372.

111. Id.

112. 1d. at 1373.
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afford the States flexibility in the development of hearsay law —
as does Roberts, and as would an approach that exempted such
statements from Confrontation Clause scrutiny altogether.” 4
The Court did not give the practitioner much help in defining
the precise parameters of “testimonial hearsay” noting only
that, at aminimum, theterm appliesto “prior testimony at apre-
liminary hearing, beforeagrand jury, or at aformer trial; and to
police interrogations.” 1>

The Court’s decision in this case raises several questions.
Giventheholding, it would appear that the Roberts unavailabil -
ity standard (limited by the Court’s later decisions in United
Satesv. Inadi''® and White v. [linois'”) has been resurrected, at
least in relation to cases involving testimonial hearsay. Before
the prosecution can present a testimonial hearsay statement in
which the declarant was subjected to cross-examination, it must
show that the witness is unavailable. Further, what Crawford
means to many of the previously admissible (for both eviden-
tiary as well as Confrontation Clause purposes) hearsay state-
ments under the rubric of “firmly rooted” isunclear. The Court
sought to downplay the Crawford decision’s impact on such
cases as White by noting that White involved the very narrow
guestion of whether the Roberts unavailability requirement
applied to excited utterances and statements made for medical
diagnosis and treatment. 18

For the trial practitioner, however, the practical effects of
this decision are muddy at best. At a minimum, careful trial
counsel should ensure that any complainants hearsay state-
ments are at |east subjected to the opportunity for cross-exami-
nation.*® In that light, Article 32, Uniform Code of Military
Justice (UMCJ)*2 investigations likely will gain greater impor-

113. Id. at 1374.

114. 1d.

tance, particularly in casesinvolving reluctant witnesses or wit-
nesses who potentially will have trouble testifying at trial.
Even if the defense offers to waive the hearing, a prudent trial
counsel may want to go forward with the hearing to give the
accused the opportunity for cross-examination. Outside of the
clearly testimonial arena, however, there are many unanswered
questions. For example, what will matter more, the essential
character of the statement or the intent of the declarant at the
time the statement is made or at whose behest a statement is
made? Will the Court interpret future cases very narrowly or
will the facts cause the Court to look outside the “core” con-
cerns that motivated the framers?'2

In cases involving, for example, child sexual abuse victims
who make statements to persons other than law enforcement
(mothers, guidance counselors, etc.) or medical personnel,
Crawford’s impact is unclear. A cursory review of case law
reveals that such statements are routinely admitted as excited
utterances or statements made for medical treatment or diagno-
sis—firmly rooted exceptions under Roberts—or as residual
hearsay.'?2 Will trial courts parse out the “testimonial” aspects
of such statements or will the exceptions fall in toto to the
requirements of the Confrontation Clause as interpreted by
Crawford? Will trial courtslook at whether thereisadifference
in the declarant’s mindset in determining what is testimonial
and what is not? The answers are not clear.

For example, the reason underlying the hearsay exception
for an excited utterance under M RE 803(2)'2 isthat a statement
made under the stress of excitement possesses inherent reliabil-
ity because the excitement removes any opportunity for calcu-
lation.*** Do the circumstances under which the statement is

115. 1d. The majority did note “that our refusal to articulate a comprehensive definition in this case will cause interim uncertainty. But it can hardly be worse than

the status quo.” 1d. at 1374 n.10.

116. 475 U.S. 387, 394 (1986) (holding that “Roberts cannot fairly be read to stand for the radical proposition that no out-of-court statement can be introduced by the

government without a showing that the declarant is unavailable”).

117. 502 U.S. 346, 354 (1992) (holding that “ Roberts stands for the proposition that [the] unavailability analysisis anecessary part of the Confrontation Clause anal -
ysis only when the challenged out-of-court statements were made in the course of aprior judicia proceeding” (emphasis added)).

118. Crawford, 124 S. Ct. at 1368 n.8.

119. The Crawford majority made clear that the Confrontation Clause does not bar testimonia statements offered for purposes other than establishing the truth. Id.
at 1369 n.9.

120. UCMJ art. 32 (2002). “(a) No charge or specification may be referred to a general court-martia for trial until athorough and impartial investigation of al the
matters set forth therein has been made.” Key to the trial counsel is the language providing that “full opportunity shall be given to the accused to cross-examine
witnesses against him if they areavailable ... .” Id.

121. Justice Scalia hinted that the future of the Confrontation Clause's interpretation may be very narrow. He noted that in White, the Court rejected a proposal to
apply the Confrontation Clause only to testimonial statements—read ex parte testimony—Ieaving the remainder for regulation by hearsay law. See Crawford, 124 S.
Ct. at 1369-70 (citing White, 502 U.S. at 352-53). He also observed that, while the decision in Crawford casts doubt on White's holding, “we need not definitively
resolve whether it survives our decisiontoday . ..." Id. at 1370.

122. See, e.g., Whitev. lllinois, 502 U.S. 346 (1992) (excited utterance and medical diagnosis and treatment); United Statesv. Donaldson, 58 M.J. 447 (2003) (excited
utterance); United States v. Hollis, 57 M.J. 74 (2002) (medical exception); United Statesv. Ureta, 44 M.J. 290 (1996) (residual hearsay).

JULY 2004 THE ARMY LAWYER « DA PAM 27-50-374 63



made make a difference as to the essential character of that
statement in terms of whether it is or could be “testimonial” ?
Or arethe manner and circumstances under which the statement
is made determinative as to whether it is testimonial 7%°

Contrast the declarant’s mindset while under a stressful
event with the mindset necessary for the hearsay exception for
medical diagnosis or treatment. In cases of the latter, if the
declarant has the subjective expectation of medical treatment,
such statements are thought to be reliable because peopl e seek-
ing medical treatment are more likely to be telling the truth for
“selfish reasons.” % The opportunity—indeed necessity—for
cool reflection necessary to inform a medical professiona of
the injury or symptoms traditionally bears nothing on the reli-
ability analysis of such a statement. A closer look reveals that
such a statement may be testimonial in that it may identify the
person responsible for the injury or harm.’?” Nevertheless, if
the Court interprets the Confrontation Clause consistent with
the core concerns of protecting against the civil law’s method
of procuring evidence, such statements would not implicate the
Confrontation Clause. To the extent, however, that a declarant
identifies the alleged perpetrator, whether under stress or to a
doctor, it would seem inapposite not to apply the strictures of
the Confrontation Clause to test the reasons for the identifica
tion.128

While the answers to these questions remain unclear at this
point, Crawford requires that all counsel keep a close eye on

123. MCM, supra note 9.

future interpretations of the opinion. To do otherwiseis to put
at risk future prosecutions or to suffer the consequences of inef-
fective assistance of counsel (IAC).

The (In)Effective Assistance of Counsel: How Much Is
Enough?

In Srickland v. Washington, the Supreme Court articulated
the standard for reviewing claims of IAC.2*® To prevail on a
claim of IAC, an accused must show two things. First, she must
show that “counsel’s performance was deficient. Thisrequires
showing that counsel made errors so serious that counsel was
not functioning as the ‘counsel’ guaranteed the defendant by
the Sixth Amendment.”*® In evaluating an IAC claim, the
reviewing court must determine whether the performance of his
defense counsel was objectively reasonable—that is, did the
performance fall below the prevailing professional standards
and norms considering all the circumstances?3! Second, the
accused must show that that failure resulted in prejudice to her.
In evaluating prejudice, the reviewing court is tasked to deter-
minewhether “ counsel’ s errorswere so serious asto deprivethe
defendant of a fair trial, a trial whose result is reliable.” %2
Stated differently, the accused must show that but for counsel’s
unprofessional errors, there is a reasonable probability the
result of the proceeding would have been different. A reason-
able probahility is defined as “a probability sufficient to under-
mine confidence in the outcome.”** The Srickland standard

124. 2 StePHEN A. SALTZBURG, LEE D. ScHiNAsl, & DAVID A. ScHLUETER, MILITARY RuLES oF Evipence ManuaL § 803.02[3][a] (5th ed. 2003).

125. Thisinquiry isimportant if only because, as Justice Scalianoted in Crawford, the Confrontation Clauseis not concerned with the reliability of hearsay statements
per seasmuch asit isin the procedure of testing a hearsay statement’sreliability through cross-examination. See supra text accompanying note 107. Of course, this
point may be academic if Justice Thomas' formulation were to carry the day. See White v. Illinois, 502 U.S 346, 365 (1992) (Thomas, J., concurring in part and in
judgment) (noting that the Clause was aimed at a discrete category of evidence that prosecutors used as a means to deprive criminal defendants of the adversaria
process; e.g., “formalized testimonial materials, such as affidavits, depositions, prior testimony, or confessions’). Justice Thomas formulation, interestingly, mirrors
the articulated minimums noted in Crawford. See supra text accompanying note 115.

126. SALTZBURG, SCHINASI, & SCHLUETER, supra note 124, § 803.02[5][al.

127. Theidentity of the perpetrator of the injury or harm has been held to fall within the exception. See, e.g., United Statesv. Quigley, 35 M.J. 345 (C.M.A. 1992)
(noting that the identity of the perpetrator isimportant because if not identified, the child might go back into the same environment where she is being victimized and
therapy would not be as effective); see also United States v. Turning Bear, 357 F.3d 730 (8th Cir. 2004) (noting that that “hearsay statements disclosing the identity
of asexual abuser are admissible under [Federal] Rule [of Evidence] 803(3) only ‘where the physician makes clear to the victim that the inquiry into the identity of
the abuser isimportant to diagnosis and treatment, and the victim manifests such an understanding,’” (quoting United States v. Renville, 779 F.2d 430, 438 (8th Cir.
1985))); United States v. Tome, 61 F.3d 1446 (10th Cir. 1995) (observing that the identity of the defendant as the sexual abuser was necessary to the therapeutic treat-
ment of the victim, because effective treatment may require that the victim avoid contact with the abuser and because the psychological effects of sexual molestation
by afather or other relative may require different treatment than those resulting from abuse by a stranger).

128. Looking at the survey of “testimonial” statements discussed in Crawford v. Washington, 124 S. Ct. 1354, 1364 (2004), one of those definitions includes those
statements that an objective person could reasonably believe would be availablefor use at alater trial. At least with respect to medical diagnosis statements, if achild-
victim were taken to amedical professional at the behest of law enforcement, it would be hard to argue that any subsequent statements could not be reasonably seen
as made for use at alater trial.

129. 466 U.S. 668 (1984).

130. Id. at 687.

131. Id. at 688.

132. Id. at 687.
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for effective assistance of counsel appliesto practicein courts-
martia by virtue of the Court of Military Appeals' decision in
United Satesv. Scott.’*

Pretrial Investigation and Trial Tactics

United Satesv. Brozzo'* isacasethat will not go away. The
appellant was tried and convicted of wrongful use of cocaine
based on a positive random drug test.'® After trial, defense
counsel learned of aninternal blind quality control sample that
tested positive for cocaine metabolite (a“false positive’). The
appellant contended that the report for the result was not dis-
closed®” in violation of the requirements of Brady v. Mary-
land.’® The Air Force Court initially looked at Brozzo as a
discovery case.!®® After determining that the government did
not withhold the requested drug testing information,*° the Air
Force Court affirmed the conviction, observing that “[t]he fur-
nished data put the appellant on notice that there was further
information about possible impeachment evidence. We find
that the government disclosed information that would have led
diligent counsel to the analytical datain question.”**! In view
of the Air Force Court’s conclusion that the trial defense coun-
sel did not exercise reasonable diligence in discovering an erro-
neous drug testing laboratory report, the CAAF returned the
case to the lower court to determine whether Brozzo was pro-
vided effective assistance of counsel .22

133. Id. at 694.

134. 24 M.J. 186 (C.M.A. 1987).

The Air Force Court began its analysis by correcting any
“misunderstanding of the earlier holding of this Court.” 143
Senior Judge Bredlin, writing for the court, stated the Air Force
Court’s previous decision did not find that trial defense counsel
failed to exercise due diligence in discovering the erroneous
test report.1** To support this assertion, the Air Force Court
noted the applicable standard for reviewing allegations of error
in discovery cases in which the evidence is suppressed.’® The
test for error in such casesis that evidence is not suppressed if
the accused knew or should have known, in the exercise of rea-
sonable diligence, of the essential facts that would permit him
to take advantage of the evidence.’* The test for prejudiceis
similar tothetest for prejudicein IAC cases—that thereisarea
sonable probability that had the evidence been disclosed, the
result at trial would have been different.’*” The court then
addressed the standard of review for IAC cases, noting that the
standards for finding error are different—the test in discovery
matters focuses on specific information while the test for IAC
focuses on the counsel’s entire performance.’® Given the dif-
ferent standards, the Air Force Court reached alogical conclu-
sion: A determination that the disclosed information would
haveled adiligent defense counsel to the analytical dataat issue
was not tantamount to a finding that trial defense counsel was
ineffective for Sixth Amendment purposes.’*® The court spent
the remainder of its opinion on this point, holding that the
appellant’strial defense counsel was not ineffective. >

135. United Statesv. Brozzo, 57 M.J. 564 (A.F. Ct. Crim. App. 2002), set aside by 58 M.J. 284 (2003), aff’d on remand, 2003 CCA LEXIS 187 (A.F. Ct. Crim. App.

Aug. 26, 2003) (unpublished), review granted, 59 M.J. 399 (2004).
136. Id. at 565.
137. 1d.

138. 373 U.S83(1963).

139. Magjor Ekman's article extensively covered this case as a discovery matter. Ekman, supra note 3, at 108.

140. Trial defense counsel submitted a specific discovery request for “false positives’ and “false negatives.” The appellant’s counsel also requested “copies of doc-
uments relating to inspections of the laboratory, the quality control program, mishandling of samples, and other administrative errorsin testing for the three months
before the appellant's sample was tested, the month of the testing, and the month after the testing.” Brozzo, 57 M.J. at 565.

141. Id. at 567.

142. United States v. Brozzo, 58 M.J. 284 (2003).

143. United Statesv. Brozzo, 2003 CCA LEXI1S 187, *3 (A.F. Ct. Crim. App. Aug. 26, 2003) (unpublished).

144. Id.

145. Id. at *4.

146. Id.

147. Id.

148. Id. at *6.
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Asframed by the Air Force Court, the appellant asserted that
“trial defense counsel wasdeficient for failing to investigate the
quality control report showing atechnician’s error regarding
one specific quality control sample occurring two months
before the testing of appellant’s sample.”*** The Air Force
Court reasserted its earlier finding that the defense counsel was
not deficient in thisregard.’> Indeed, there was no evidencein
the record that defense counsel failed to inquireinto the quality
control sample: “All we can tell from the record is that trial
defense counsel did not specifically cross-examine the expert
witness about the ‘technician error’ for this particular failure of
ablind quality control sample.”*** Reviewing the entire perfor-
mance of the defense counsel, the Air Force Court concluded
that “it is apparent trial defense counsel zealously defended
their client in this case.”*>* Although the defense counsel did
not cross-examine the primary government expert witness
about the technician’s error on the blind quality control sample
at issue, the Air Force Court did not find that thisfailure rose to
deficient performance under Srickland.® Simply because
“appellate defense counsel . . . can devise more cross-examina
tion questions on this point does not mean that, considering all
circumstances, the appellant was effectively deprived of coun-
sel under the Sixth Amendment.” %6

The Air Force Court then noted that even if defense counsel
did not inquire further into quality control data the government
provided, there was still no deficient performance.” The court
premised its conclusion on the following: (1) the monthly
reports revealed that personnel in the quality control section
made errors, and trial defense counsel elicited that information
on cross-examination; (2) the reports did not disclose unusual
or significant problemsin the quality control section during the

149. Id. at *6-7.

150. Id. at *19.

151. Id. at*8.

152. Id.

153. Id.

154. Id. at*9.

155. Id. at *12.

156. Id. at *12-13.

157.1d. at *13.

158. Id. at *14-15.

159. Id.at *16.

160. Id. at *17.

161. Id.

162. Id. at *18.

163. Id. at *18-19.

month the appellant’s sample was tested; (3) there was a sepa-
ration between the quality control section and the section han-
dling members samples; and (4) “there was little to be gained
from focusing an attack on the quality control section.” 1%

Finally, the Air Force Court analyzed the prejudice prong of
Srickland, noting the similarity in the standard between dis-
covery cases and IAC claims. Reprising its conclusion that the
evidence on the discovery issue was not material, the Air Force
Court similarly found no reasonable probability that the result
would have been different if defense counsel had investigated
further or presented additional impeachment information
regarding the erroneous sample.’® The court dismissed with
dispatch the various arguments the appellant made in an effort
to show prejudice. First, the Air Force Court rejected the con-
clusion that theresult at issuewasa*“false positive” becausethe
sample was never reported as positive.*® Further, there was no
evidence that the gas chromatography/mass spectrometry (GC/
MS) test was flawed.’®! Also, the problem with the quality con-
trol sample wasin its aliquoting or handling of the sample, not
in the test itself, which was supervised, but not handled, by the
same expert who testified at trial.*? Finally, the court rejected
the argument that a negative urine sample could reach GC/MS
contaminated by a prior sample because a member’s sample
reaches GC/MS only after two positive preliminary tests.'s®

The trial practitioner should take note of this case for two
reasons. First, the CAAF has granted review on the case—so
the Brozzo saga continues.’®* Whether the CAAF will deter-
mine that the defense counsel was ineffective for failing to dis-
cover the report is debatable. Given the CAAF’s recent
decision in United Satesv. Jackson,*® it ssems more likely that
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the CAAF will dispose of this case on the granted discovery
issue.'s® The second reason this caseisimportant isthat the Air
Force is putting the onus on the defense counsel to carefully
review information the government provides and to exercise
reasonable diligence in culling through the disclosed informa-
tion. If the CAAF does not reverse the Air Force Court on this
point, trial counsel can rely on the Air Force Court opinion in
support of an argument that the defense, if it has access to the
information requested, carries a burden to exercise reasonable
diligence in securing requested discovery. The next case dis-
cusses what defense counsel should do when faced with know-
ing that aclient is likely to commit perjury.

United Satesv. Baker*” demonstrates the ethical and consti-
tutional quandary defense counsel face when they believe their
client will not testify truthfully in his own defense. After the
defense began its case-in-chief with two witnesses, four stipu-
lations of expected testimony, and eight other exhibits, the
defense requested ashort recess.'® Forty-five minuteslater, the
military judge conducted an Article 39(a), UCMJ, session to
discuss the request of the appellant’s two defense counsel to be
removed from the case.’®® After discussing the issue with both
defense counsel, the military judge deduced that the reason for
the withdrawal request was because counsel had concerns
about their client committing perjury. The military judge then
began a discussion with the appellant as to how the trial would
proceed if he chose to testify.1"

Themilitary judgetold the appellant he would haveto testify
without the assistance of counsel, that he would be cross-exam-
ined by trial counsel and questioned by members without the
assistance of counsel, and that his defense counsel could not use
anything he said in his testimony in their closing argument.*™*
The military judge refused to allow either defense counsel off
of the case.'”? Recognizing the likelihood of appellatelitigation,
she instructed both defense counsel to prepare a memorandum
for record detailing the situation as known by them both before
and after the appellant’s testimony.?”® The military judge
informed the appellant that these memorandawould be retained
in counsel’sfiles, but would be releasabl e if the appellant raised
an IAC claim.*™ The appellant eventually testified in a narra-
tive form, responding to questions from both the trial counsel
and the military judge.'”

The CAAF noted that under circumstances in which a
defense counsel believes an accused will commit perjury, the
defense counsel is placed at the “intersection of competing and
sometimes conflicting interests.”*® The first issue the CAAF
addressed was the factual standard an attorney must apply to
determine whether the proposed testimony is false.r”” The
CAAF stated that defense counsel must have a “firm factual
basis’ to believe their client is going to commit perjury before
being required to take action under the ethical standards.'™
Once this basis is satisfied, the proper approach for defense
counsdl is to provide non-specific notice to the trial court that

164. The CAAF granted review on the following IAC issue: “1I. WHETHER, IN VIEW OF THE CONCLUSION OF THE AIR FORCE COURT OF CRIMINAL
APPEALS THAT TRIAL DEFENSE COUNSEL DID NOT EXERCISE REASONABLE DILIGENCE IN DISCOVERING THE ERRONEOUS TEST REPORT,
APPELLANT WAS PROVIDED INEFFECTIVE ASSISTANCE OF COUNSEL.” United States v. Brozzo, 59 M.J. 399 (2004).

165. 59 M.J. 330 (2004) (holding that the government’s failure to disclose to defense information detailing a report of a negative blind quality control sample that
tested positive for the cocaine metabolite violated RCM 701(a)(2)(B) with such failure being prejudicial to the appellant).

166. Brozzo, 59 M.J. at 399. The court granted review on the following discovery issue:

I. WHETHER BRADY V. MARYLAND AND ARTICLE 46, UCMJ, REQUIRE THE GOVERNMENT TO DISCLOSE EVIDENCE OF A
URINALYSIS‘FALSE POSITIVE' FOR COCAINE WHERE APPELLANT WAS CHARGED WITH USE OF COCAINE; THE QUALITY
CONTROL PROCESS COULD NOT DETERMINE THE CAUSE OF THE ERROR; THE LABORATORY MADE THE ERROR LESS
THAN TWO MONTHS PRIOR TO TESTING APPELLANT’'S SAMPLE; THE GOVERNMENT EXPERT WITNESS WORKED SUB-
STANTIVELY ON BOTH TESTS; AND TRIAL COUNSEL DID NOT EXERCISE DUE DILIGENCE IN DISCLOSING THE ERROR.

167. 58 M.J. 380 (2003).
168. Id. at 381.

169. Id. at 382.

170. Id. at 382-83.

171. Id.

172. Id. at 383.

173. Id.

174. Id.

175. Id. at 384.
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the accused will testify in a narrative form without the assis-
tance of counsel.1”®

In the case at bar, there was no direct evidence on the record
as to why the defense counsel requested to withdraw and
allowed their client to testify inanarrativeform.’® Inthecase’'s
current posture, therefore, the CAAF set aside the decision of
the service court and remanded the case for a DuBay hearing.8
The CAAF suggested procedures for defense counsel and mili-
tary judgesto usein future caseswhen they are faced with client
perjury issues in court.'®

This case'simportanceis clear for defense counsel at asim-
ilar “intersection.” Although the CAAF did not resolve the
issue beforeit, the nonbinding guidance for the defense counsel
and military judge in such circumstances is very helpful. It
would seem a harsh result for the CAAF to find IAC under
these facts unless counsel did not conduct a sufficient investi-
gation and advise the appellant on the options after the investi-
gation. The tack taken by the CAAF suggests what a careful
defense counsel should aready do if faced with a similar cir-
cumstance. Counsel who does not heed the CAAF's baseline
suggestions does so at their client’s and their own peril.

Conflictsand Ineffective Assistance: United Statesv. Cain and
the Creation of a New Per Se Category of Conflict

The accused’s right to the effective assistance of counsel,
includesthe right to an attorney free from conflicts.’® The case
of United Sates v. Cain'® tested the parameters of this consti-
tutional guarantee in the context of acriminal homosexual rela
tionship between a defense counsel and his client. The Army
Court decided the case in October 2002 and the CAAF issued
its reversal in March 2004. Given the importance of the
CAAF's holding in Cain, it is appropriate to discuss the case.
The Army Court opinion will be discussed in some detail, fol-
lowed by adiscussion of the CAAF opinion.

The appellant was convicted pursuant to his pleas of two
specifications of indecent assault.’® In hisinitia brief to the
Army Court, the appellant alleged that he and his lead military
defense counsel had a coerced homosexual relationship that
denied him effective assistance of counsel.®®® The Army Court
ordered a DuBay hearing to determine the underlying facts.*®
The court determined the following: Major S and the appellant
entered into a consensual sexual relationship shortly before the
Article 32, UCMJ investigation on 3 December 1997; the rela-
tionship continued until the conclusion of the trial about six
months later; the appellant told several people about the rela-
tionship, including two civilian attorneys, who told the appel-
lant that he should fire MAJ S because MAJ S's behavior was

176. Id. Thoseinterestsinclude: the constitutional right to the effective assistance of counsel; the constitutional right to present a defense; the ethical obligation of
defense counsel to provide competent and diligent representation; the general prohibition against disclosure of communications between an attorney and her client;
the criminal prohibitions against perjury; the ethical duty of an attorney to not offer or assist in offering material evidence known to be false; the ethical duty of an
attorney who knows that a client is contemplating a criminal act to counsel the client against doing so; the ethical duty of an attorney to withdraw if a client persists
in fraudulent or criminal conduct; and the rules governing impeachment and rebuttal. 1d. at 384-85.

177. 1d. at 386.

178. Id.

179. 1d.

180. Id. at 387. Counsel did not prepare the memoranda for record as directed by the military judge. 1d.

181. Theissuesto be addressed were asfollows. (1) What information led defense counsel to conclude that the appellant’s testimony would present an ethical prob-
lem? (2) What inquiry did defense counsel make? (3) What facts did the inquiry reveal? (4) What standard did defense counsel use in assessing those facts? (5) What
determination did counsel make with respect to the testimony in light of those facts? (6) After making any determinations, what advice did counsel provide to the
appellant? (7) What was the appellant’s response? (8) What information did counsel disclose during the off-the-record conversation with the military judge? Id.
182. Those procedures include: defense counsel should conduct an investigation into the facts and discuss her findings with the client, including the potential con-
seguences of providing perjured testimony; defense counsel should request an ex parte hearing with the military judge if the client persists; and the military judge
should not inquire into the reasons but should remind the counsel to conduct an investigation; ensure that the client understands the consequences of narrative format
testimony; direct further consultations between defense counsel and the client and direct the preparation of amemorandum for record describing the investigation, the
factual concerns, and the advice provided to the client. Id. at 387-88.

183. Wood v. Georgia, 450 U.S. 261, 271 (1981) (“Where a constitutional right to counsel exists, our Sixth Amendment cases hold that there is a correlative right to
representation that is free from conflicts of interest.”).

184. 57 M.J. 733 (Army Ct. Crim. App. 2002), rev'd, 59 M.J. 285 (2004).
185. Id. at 734.
186. Id.

187. Id.
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unethical and illegal; the appellant did not fire MAJ S because
he believed that MAJ S was the best military defense counsel
available; in January 1998, MAJ S detailed Captain (CPT) L to
the case at the appellant’s request; after consulting with the
appellant and MAJ S (both of whom initially wanted to contest
the case) and thoroughly reviewing the facts, CPT L initiated
negotiations with the government regarding a pretrial agree-
ment; on 2 June 1998, the accused pled guilty and was found
guilty by amilitary judge sitting as a general court-martial; on
6 June 1998, the appellant’s parents, without the appellant’s
knowledge, sent aletter to the convening authority alleging that
MAJ S pressured appellant into sexual favors; on 18 June 1998,
Lieutenant Colonel F, the Trial Defense Service Executive
Officer, informed MAJ S of the allegation in the letter; and the
following morning, MAJ Skilled himself.18

When alleged IAC arises from a conflict of interest, the
Army court applies the two-pronged test of Cuyler v. Sullivan:
an accused who raises no objections at trial must show that (1)
an actual conflict of interest existed; and (2) the conflict of
interest adversely affected counsel’s performance.®®® If both
€lements are shown, prejudiceis presumed.’*® In casesinvolv-
ing aguilty plea, the Cuyler test is modified in that the accused
must show (1) an actual conflict of interest; and (2) that the con-
flict adversely affected the voluntary nature of the plea. !
Quoting United Sates v. Mays,**? the court specificaly noted
that an accused “must point to specific instances in the record
to suggest an actual conflict . . . [and] must demonstrate that the
attorney made a choice between possible alternative courses of
action” to the accused’s detriment.’®* The Army Court also
noted that an accused may waive the right to conflict-free coun-
sel, but such waiver must be made “ voluntarily, knowingly, and
intelligently with sufficient awareness of the relevant circum-
stances and likely consequences.” 1%

188. Id. at 735-36.
189. 446 U.S. 335, 346-47 (1980).

190. Id. at 349-50.

Analyzing whether there existed an actual conflict, the
Army Court found that the appellant failed to meet his burden.
The Army court, citing United Sates v. Babhit'* for support,
noted that acounsel’s sexual relationswith aclient do not create
aper se actual conflict of interest and declined the appellant’s
invitation to adopt a per se criminal conduct rule.**® Although
his conduct was similar to the charged misconduct of the appel-
lant, MAJ S's conduct was unrelated to the appellant’s charged
crimes.’®” To the Army Court, “[t]he best way to maintain
appellant’s confidence required that M[ajor] S represent appel-
lant’s interests to the utmost of his abilities, and that appellant
know of MAJ S's efforts on his behalf.” Therefore, “not only
did MAJ S and appellant’s interests not conflict, in some
respects, they converged.”1%

The court then reviewed, even if there were an actual or
potential conflict, whether the appellant waived it. The ques-
tion before the court was

whether someone, at some point, “laid out for
appellant at the basic ramifications and pit-
falls of the arrangement so that he could
make informed judgments as to (1) whether
his counsel had a conflict of interest . . . and
(2) if so, whether hewished to waivetheright
to conflict-free counsel .” 1%

The appellant sought and received the benefit of talking to sev-
eral people, including two civilian attorneys who told him that
MAJ S's conduct merited his release. Notwithstanding that
advice, the appellant “wanted M[ajor] S to continue to repre-
sent him because he believed him to be the best military attor-
ney available.”?® Most telling was that when asked by the
military judge during the providence inquiry whether he was
satisfied with his counsel’s advice, the appellant told the mili-

191. Cain, 57 M.J. at 737 (citing Thomasv. Foltz, 818 F.2d 476, 480 (6th Cir. 1987)).

192. 77 F.3d 906, 908 (6th Cir. 1996).

193. Cain, 57 M.J. at 737.

194. 1d.

195. 26 M.J. 157 (C.M.A. 1988).

196. Cain, 57 M.J. at 737-38.

197. 1d. at 738.

198. Id.

199. Id. (quoting United States v. Henry, 42 M.J. 231 (1995)) (emphasis added).

200. Id. at 739.
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tary judge that he was satisfied.?®* Given these facts, plus that
he asked for and received additional counsel, was sufficient for
the court to conclude, “Appellant knew what he was doing
when he made his choice.” 2%

Finally, the Army Court found that, even if MAJ S labored
under an actual conflict that the appellant did not waive, there
was no evidence in the record that the conflict adversely
affected the defense team’s performance, the appellant’s deci-
sion to plead guilty, or the terms and conditions of the appel-
lant’s guilty plea®® Further, even if MAJ S labored under a
conflict, CPT L did not, because CPT L knew nothing of the
relationship.2®* The court stated, “Measuring the combined
efforts of M[gjor] Sand C[aptain] L on behalf of appellant, itis
difficult to imagine what more they could have done on his
behalf to produce a more favorable result.” 2%

The Army Court’s opinion, while well-written and sup-
ported in fact and law, did not withstand the CAAF's scrutiny.
The CAAF looked at the same facts, applied the same legal
standard, yet came to the opposite conclusion: there was an
actual, unwaived conflict that created IAC.2¢ |n reviewing the
facts, the CAAF fleshed-out in more detail than did the Army
Court the misgivings the appellant held during MAJ S's repre-
sentation.?” The theme throughout the quotations pulled from
the DuBay hearing was that the appellant was caught between
thefear of exposing MAJS's conduct and the appellant’s“ deep
need . . . to believe his defense counsel would ‘save him.’”2%®

201. Id.

202. Id.

203. Id.

204. Id.

205. Id.

206. United Statesv. Cain, 59 M.J. 285, 295-96 (2004).
207. Seeid. at 290-92.

208. 1d. at 291 (quoting Attorney W).

The CAAF then discussed the various possible criminal®® and
administrative?'® consequences that both MAJ S and the appel -
lant faced because of their sexual relationship, concluding that
“Magjor S. . . engaged in a course of conduct with Appellant . .
. which exposed both of them to the possibility of prosecution,
conviction, and substantial confinement for the military crimes
of fraternization and sodomy.”?* Even if not tried by court-
martial, the CAAF noted that “the conduct initiated by Major S
exposed him and Appellant to administrative proceedings that
could have resulted in involuntary termination for homosexual-
ity.”?2 The CAAF also noted the ethical considerations
involved in the case, observing that MAJ S faced professional
disciplinary action for his conduct with the appellant.?

Notwithstanding the ethical considerations, however, the
CAAF focused on possible criminal results of MAJ S's actions
holding, “The uniquely proscribed relationship before us was
inherently prejudicial and created a per se conflict of interest in
counsel’s representation of the Appellant.”#4 In so holding, the
CAAF avoided the harder issue of the appellant’s being
required to show prejudice.?® In declaring that the relationship
was a per se conflict, the CAAF suggested that the possible
adverse consequences provided MAJ S with compelling moti-
vation to place secrecy above trial strategy, thereby affecting
his ability to provide objective advice to the appellant on
defense options.® In reviewing the Army court’s determina-
tion that even if there was a conflict the appellant waived it, the
CAAF determined that neither civilian counsel whom appellant

209. Fraternization violates Article 134, UCMJ, while sodomy violates Article 125, UCMJ. MCM, supra note 9; UCMJ arts. 125 & 134 (2000).

210. Homosexual conduct is a basis for involuntary separation. U.S. DeP'T oF ArRMY, ReG. 635-200, AcTiveE DuTy ENLISTED ADMINISTRATIVE SEPARATIONS para. 15-3
(19 Dec. 2003); U.S. DeP'T oF ARMY, REG. 600-8-24, Orricer TRANSFERS AND DISCHARGES para. 4-22 (3 Feb. 2003).

211. Cain, 59 M.J. at 292.

212. 1d. at 293.

213. Seeid. at 293-94. The CAAF observed that the professional rules applicable to judge advocates prohibit representation by an attorney when interests of the
attorney “may be materially limited . . . by the lawyer’sown interests.” Id. at 293 (quoting U.S. Der'T oF ARMY, REG. 27-26, LEGAL SERVICES RULES OF PROFESSIONAL

ConbucTt For LawyErs app. B, Rule 1.7(b) (1 May 1992)).
214. Cain, 59 M.J. at 295.
215. See United Statesv. Cain, 57 M.J. 733, 739 (Army Ct. Crim. App. 2002).

216. See Cain, 59 M.J. at 295.
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contacted “ provided him with adetail ed explanation of therela-
tionship between the merits of the case and the attorney’s ethi-
cal obligations.”?'” Therefore, “[a]ppellant’s conversations
with the two civilian attorneys in this case did not involve the
type of informed discussion of the specific pitfalls of retaining
Magjor S that would demonstrate a knowing, intelligent waiver
of the right to effective assistance of counsel.”?8

This case created anew per se category of conflict on avery
thin reed. With respect to the sexual nature of the conflict, the
majority did cite a case with somewhat similar facts, United
Sates v. Babbit?° and sought to distinguish it from the case at
bar. The Babbit court refused to adopt a per se conflict rulein
the context of a civilian attorney having a sexual relationship
with hismilitary client.?° Clearly distinguishable from Babbit,
Cain did involve a commissioned officer who abused his mili-
tary office, violated his duty of loyalty, fraternized, and com-
mitted a “same criminal offense” for which the appellant was
on trial.?* The Babbit court’s opinion, however, was not lim-
ited to its facts and the Cain majority’s attempt to limit Babbit
is unpersuasive.??? Also of some importance is that although

there are no cases directly like this case, as observed by the
majority,??® similar cases have required a showing of preju-
dice. What is more, even in the federal cases cited by Chief
Judge Crawford's dissenting opinion, there was not “the miti-
gating presence of an independent counsel, or a guilty plea
tested through the extensive providence inquiry required in mil-
itary practice.”??® Importantly, CPT L did not labor under the
conflict,? and he endorsed the pretrial agreement—indeed he
negotiated it.2?” The CAAF magjority did not fully explain how
an unconflicted counsel’s advice would not cure any conflict.??®
Rather, they gave the dismissive comment that “[a] ppellant
relied on Mgjor S and was entitled to the benefit of conflict-free
advicefrom Major S about the range of alternatives before him.
He did not receive that advice.”??® Also unexplained in the
CAAF opinion is why the mgjority did not analyze the perfor-
mance under the “team concept,” which the court recently reaf-
firmed.?® |sthe CAAF saying that because one counsel was
conflicted, the entire team was conflicted? If so, the majority
cited no cases in support of that proposition. If the CAAF was
not saying that, the majority should have looked at the defense
team rather than looking only at MAJ Sto reach its result.?*

217. 1d. at 296. Thisobservation standsin stark contrast to the Army Court’s formul ation of what the appellant should have been told. See supra text accompanying

note 200.

218. Id.

219. 26 M.J. 157 (C.M.A. 1988) (holding that a civilian attorney who had consensual sexual intercourse with a client the night before the last day of trial was not
denied effective assistance of counsel because the attorney was not actively representing conflicting interests). It should be noted that the Court of Military Appeals
in Babbit agreed with the lower court’s characteri zation of Babbit'sargument: “appellant’s‘ arguments ultimately boil down to the proposition that an attorney’s sexual
relations with his client per se create an actual conflict of interest which violates the client’s Sixth Amendment right to effective assistance of counsel.”” Id. at 159
(quoting United States v. Babbit, 22 M.J. 672, 677 (A.C.M.R. 1986)).

220. Id.

221. Cain, 59 M.J. at 295. Major S, however, did not commit the “same criminal offense” ashisclient. The DuBay findings were that the relationship between MAJ
S and Cain was consensual. United States v. Cain, 57 M.J. 733, 735 (Army Ct. Crim. App. 2002). Therefore, MAJ S, while he did commit criminal acts with the
appellant, he did not commit the “same criminal offense” for which Cain wason trial. Cain was on trial for forcible sodomy. Cain, 59 M.J. at 286.

222. After themgjority cited Babbit and discussed its basic facts, the Cain majority then discussed its holding with the introductory clause “[i]n those circumstances.”
Id. at 295. A fair reading of the language used by the Court of Military Review in its opinion indicates that it was speaking in terms broader than the specific facts

before it. See supra text accompanying note 196.

223. The CAAF noted that the “appeal before us presents a case of first impression, with no direct counterpart in civilian law. The case involves a volatile mixture
of sex and crime in the context of the military’s treatment of fraternization and sodomy as criminal offenses.” Cain, 59 M.J. at 295.

224, Asnoted by Chief Judge Crawford in her dissent, “there have been many federal cases [that] were allegedly involved in arelated criminal endeavor” but those
courts have refused to adopt a per serule. Id. at 297 (Crawford, C.J., dissenting).

225. 1d.
226. The majority’s opinion does not state that CPT L labored under any conflict.
227. 1d.

228. Interestingly, one might ask whether theretrial of this case would accomplish the samething (that is, an unconflicted counsel offering her assistance to the appel-
lant).

229. Id. at 296.
230. Compare United Statesv. Adams, 59 M.J. 367 (2004), with Cain, 59 M.J. 285. In Adams, the CAAF declared: “In analyzing Adams' claim of ineffective appel-
late representation, we do not look at the shortcomings of any single counsel and speculate about the impact of individual errors. Rather, we measure the impact upon

the proceedings ‘ by the combined efforts of the defense team as awhole.”” (citing United States v. McConnell, 55 M.J. 479, 481 (2001) (quoting United States v.
Boone, 42 M.J. 308, 313 (1995))). Adams, 59 M.J. at 367.
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Effective Assistance in Sentencing—I nvestigate and
Present Arms!

The Supreme Court’s latest significant IAC pronouncement
isWigginsv. Smith.2®2 Thiscaseinvolved apetitioner convicted
of murdering a seventy-seven-year-old woman found drowned
in her bathtub.?®® Wiggins decided to be tried by a judge, who
after afour-day trial convicted Wiggins of first-degree murder,
robbery, and two counts of theft.?* After conviction, Wiggins
elected to be sentenced by ajury.?> Histwo public defenders
moved to bifurcate the sentencing proceedings.?¢ Their intent
wasto first show that Wiggins did not kill the victim by hisown
hand (arequired finding for death eligibility), and then, if nec-
essary, to present amitigation case.?® Thetria judge denied the
motion.*® At the beginning of the sentencing case, one of Wig-
gins' public defenders told the jury that they would hear about
Wiggins' difficult life.?*® During the defense’s sentencing pro-
ceedings, however, the defense did not present any such evi-
dence.?®® |nstead the defense focused on the theory that
Wiggins was not the actual perpetrator of the victim's death.?
Before closing arguments, the public defender made a proffer

outside of the jury’s presence, of the mitigation evidence the
defense would have introduced but for the judge’s ruling on the
bifurcation motion.?? |n that proffer, the defense explained it
would have introduced psychological reports and expert testi-
mony regarding Wiggins' limited intellectual capacity and
immature emotional state, aswell asthe absence of any aggres-
sive behavior patterns, his capacity for empathy, and his desire
to function in the world.?*® Importantly to the Court’s holding,
“[a]t no point did [counsel] proffer any evidence of petitioner’s
life history or family background.”?* The jury returned with a
sentence of death.®

Wiggins' efforts to obtain post-conviction relief based on
IAC in Maryland states courts failed.?*® As part of his efforts,
his new counsel commissioned a social history report from a
licensed social worker certified asan expert by thetrial court.2*’
That report detailed lengthy abuse at the hands of his mother,
his foster parents and siblings, as well as his supervisor in the
Job Corps program.?® At the close of the post-conviction tria
proceedings, thetrial judge characterized the failure to compile
asocia history report as “absolute error.”?*® Nevertheless, the

231. Naturally, to avoid this difficult issue, the CAAF merely declares a per se conflict—thus avoiding a performance and impact analysis—and moves out smartly

from there.

232. 539 U.S. 510 (2003).
233. Id. at 514.

234. 1d. at 514-15.
235. Id.

236. 1d.

237. 1d.

238. Id.

239. 1d.

240. 1d.

241. 1d.

242. 1d.

243. 1d.

244, 1d.

245. 1d.

246. Seeid. at 514-21.

247. Id. at 514-15.

248. The Court recounted the sordid details of thereport: Wiggins' “mother, achronic acoholic, frequently left Wiggins and hissiblings alone home for days, forcing
them to beg for food and to eat paint chips and garbage’; she also beat the child for breaking into the kitchen, which was often kept locked; she had sex while the
children slept in the same bed; forced Wiggins' hand against a hot stove burner; Wiggins' first and second foster mothers repeatedly raped and molested him; at one
foster home, the foster mother’s sons allegedly gang-raped him on more than one occasion; and after entering into the Job Corps, Wiggins' supervisor sexual abused

him. 1d. at 516-18.

249. |d.
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judge found that Wiggins' counsel’s decision not to investigate
was a matter of trial tactics and thus, there wasno IAC.Z° The
Maryland Court of Appeals affirmed the decision observing
that counsel had access to the presentence investigation report
(PSI) and the social service records that recorded the abuse, an
alcoholic mother, and multiple placementsin foster care; there-
fore, counsel did investigate and made a reasoned tactical
choice.®! Wigginsthen filed for awrit of habeas corpusin fed-
eral district court.?? Thedistrict court determined that counsel
did not perform a reasonabl e investigation and that the know!-
edge counsel had triggered an obligation to look further. The
Fourth Circuit reversed the district court’s determination, hold-
ing that counsel made a reasonable strategic decision to focus
on Wiggins' direct responsibility.?®* After granting Wiggins
petition for certiorari, the Supreme Court reversed and set aside
the death penalty sentence.?*®

Applying the two-pronged Srickland test for IAC, the Court
held that the failure of Wiggins' defense counsel to conduct a
presentencing investigation into potential mitigating evidence
fell below professional standards then prevailing in Mary-
land.?® Those standards included retention of aforensic social
worker (e.g., mitigation expert) to prepare a social history
report, for which funds were set aside but never used by Wig-
gins' counsel.?” The Court also noted that counsel failed to
comply with the American Bar Association’s standardsfor cap-
ital litigation, standards the Court declared as “ guides to deter-
mining what is reasonable.”?® More specifically, the Court

250. 1d.

251. 1d..

252. |d. at 518.

253. 1d.

254. 1d.

255. 1d.

256. Id. at 524.

257. 1d.

258. 1d. (quoting Strickland v. Washington, 466 U.S. 667, 688 (1984)).

259. Id.

stated,“[C]ounsel abandoned their investigation of petitioner’s
background after having acquired only rudimentary knowledge
of hishistory from anarrow set of sources.”?® Given theinfor-
mation that counsel did know,?®® the Court declared that “any
reasonably competent attorney would have realized that pursu-
ing these leads was necessary to making an informed choice
among possible defenses.”?%* In this case, the investigation
conducted by counsel made “an informed decision with respect
to sentencing strategy impossible.” 26

Having determined that counsel did not perform as they
should have, the Court turned to a determination of prejudice.
The Court found prejudice because of the “ powerful” nature of
the unpresented evidence: severe privation and abuse whilein
the custody of his alcoholic, absentee mother; and physical tor-
ment, sexual molestation, and repeated rape while in foster
care.®® The Court referred to thistype of evidence as“the kind
of troubled history we have declared relevant to assessing a
defendant’s moral culpability.”?* The Court was troubled that
thejury heard only one significant mitigating factor—that Wig-
gins had no prior convictions.?® “Had the jury been able to
place petitioner’s excruciating life history on the mitigating
side of the scale, there is a reasonable probability that at least
one juror would have struck a different balance.” %

The lesson from this case is clear: investigate. The Court
does not require that counsel investigate and present every con-
ceivable avenue of approach in a sentencing case.?” What the

260. The Court disputed the notion that counsel knew of the instances of sexual abuse because those instances were not recorded in the presentencing report or social
service records—"the records contain no mention of molestations and rapes’ of Wiggins detailed in his post-conviction social history report. Id. at 528.

261. Id. at 525.

262. 1d. at 527-28.

263. Id. at 533.

264. 1d.

265. Id. at 537.

266. Id.
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Court does require is a reasonable investigation of the facts
before determining the appropriate course. Thefailure of coun-
sel in Wiggins to investigate beyond the PSI and social service
records, particularly when those records did not disclose much
detail, was the key to the Court’s|AC finding. The most recent
Army Court case that touches on these same issues is United
Sates v. Kreutzer. 28

On the morning of 27 October 1995, members of Sergeant
(SGT) Kreutzer's brigade were getting ready for a unit run to
mark the brigade’s assumption of duty as the 82d Airborne
Division's Division Ready Brigade.?®® The appellant, SGT
Kreutzer, hid in a nearby wood-line, and as the unit moved out
from their pre-run formation, he opened fire on his fellow Sol-
diers, wounding seventeen and killing one.?® He was found
guilty, inter alia, of one specification of premeditated murder
and eighteen specifications of attempted premeditated murder
and sentenced to death.? The Army Court discussed two
issues: (1) whether the military judge abused his discretion
when he denied the appellant the services of a mitigation
expert; and (2) whether the appellant was denied effective
assistance of counsel at the presentencing stage of thetrial .22 A
majority of the Army court panel determined that the military
judge abused his discretion by denying a defense motion for a
mitigation expert; the contested findings were set aside on that
basis.?® The court aso unanimously held that defense counsel

were ineffective in the sentencing stage of the trial, therefore
requiring reversal of the adjudged sentence.?*

As noted by the Army court, the three military counsel that
represented the appellant did not have any prior capital litiga-
tion experience, and only one had any capital litigation train-
ing.?® In reviewing the particular failings of the defense team,
the Army Court noted a number of crucial errorsthat led to the
conclusion that the appellant was denied effective assi stance of
counsel .2’

The Army Court noted that during the government’s sen-
tencing case-in-chief, the defense failed to cross-examine sev-
eral wounded victims, several family members, and a co-
worker of the dead Soldier.?”” With respect to the evidence pre-
sented by the defense, the defense team called a British
exchange Soldier and the appellant’s platoon sergeant to testify
about the appellant’s nickname, “ Crazy Kreutzer.”2® Two other
witnesses testified about the appellant’s conduct while
deployed to the Sinai Peninsula™ and about the lack of respect
accorded to the appellant.?2° Thelast witnessthe defense called
was Major (Dr.) Diebold, the president of the appellant’s sanity
board.?* The Army court’s assessment of Dr. Diebold's testi-
mony was less than ringing. This expert’s testimony included
answers to hypothetical questions designed to show that the
appellant’s behavior was tied to his diagnosed mental health

267. Id. at 533 (“[W]e emphasize that Srickland does not require counsel to investigate every conceivable line of mitigating evidence no matter how unlikely the

effort would be to assist the defendant at sentencing.”).
268. 59 M.J. 773 (Army Ct. Crim. App. 2004).
269. Id. at 774.

270. Id.

271. 1d. The appellant pled guilty to the lesser included offense of murder while engaged in an act inherently dangerous to another. He also pled guilty to the lesser
included offense of aggravated assault with aloaded firearm as to the attempted premeditated murder specifications. Those findings were affirmed. 1d.

272. Id. at 775.

273. 1d. The military judge’s determination clearly had an adverse impact on the defense's ability to present an effective sentencing case: “[T]he judge’s abuse of
discretion adversely impacted the fairness of the trial . . . on sentencing as to the presentation of mitigating circumstances that may have made the death penalty inap-
propriate in the minds of the court members.” Id. at 779-80.

274. 1d. at 784. By way of comparison, one judge did not agree that the military judge abused his discretion by failing to order a mitigation expert for the defense.
Id. at 802 (Chapman, J., concurring in part and dissenting in part).

275. 1d. at 780. Major Gibson was the only counsel who had any training in the area by virtue of his attendance at a two-day course at the Naval Justice School in
1995. Id. at 785. Asnoted in the concurrence, training and experience in capital casesis not a per se requirement for qualification as defense counsel in such cases.
Id. at 794 (Currie, J., concurring in result).

276. In reviewing this portion of the evidence, the court noted that “[t]he psychiatric evidence failure is most notable.” 1d. at 783.

277. Id. at 781.

278. Id.

279. While amember of the M ulti-national Force Observers (MFO) in 1994, the appellant had and articulated homicidal feelings toward fellow Soldiers, which were
the subject of treatment by an Army social worker, CPT Fong. Id at 777. The concurring opinion discussesin some detail the appellant’s troubles in while assigned

tothe MFO. Seeid. at 786-87 (Currie, J., concurring in result).

280. Id. at 781.
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status.?®? Theanswers“were hardly emphatic or compelling” in
making that causal connection.?® Most devastatingly for the
defense’s case, on cross-examination, Dr. Diebold agreed that
the appellant “wasthinking clearly throughout all phases of this
attack.”?® He also agreed that none of the diagnosed problems
would have any effect on the appellant’s ability to plan, pre-
meditate, or execute the shooting.?®® The panel also received
the standard “good Soldier” packet and heard anumber of stip-
ulations of expected testimony that left, in the opinion of the
court, “the impression of a normal, loving, caring, stable, fam-
ily upbringing.”?¢ How the counsel thought this sort of evi-
dence—portraying the appellant as a normal Soldier—would
square with the notion that the appellant’s mental health issues
were causally related to his crimes is not explained.

In its discussion, the Army Court berated the defense team
for its numerous failures. Specifically, the defense failed to
interview and learn of a report prepared by Colonel (Dr.)
Brown, a member of the defense team.?®” Dr. Brown inter-
viewed the appellant at Walter Reed Medical Center at the
defense’srequest, and he opined that he was seriously mentally
ill and that the crimes committed were causally related to hisill-
ness.?®® The defense also did not call CPT Fong,?® Dr. Dia-
mond,?*° or Dr. Messer,?! each of whom had significant

281. Id.

interactions with the appellant and had testimony that could
have been evaluated and presented.?®> The court declared that
the defense “failed in significant ways to discover and evaluate
the full range of psychiatric evidence and expert opinion avail-
able to be used in mitigation.”?*® The effect of the defense’s
failure was the making of “uninformed decisions such as call-
ing Dr. Diebold asthe sol e defense expert asto appellant’s men-
tal hedth status.”?* The defense team compounded its errors
by failing to interview the deceased Soldier’s wife, a principal
witness in the government’s sentencing case.?®> The court
called this particular failing “atragic flaw.” 2%

Citing Wiggins, the Army Court held that “[d]efense coun-
sel’s investigation into appellant’s mental health background
fell short of reasonable professional standards.”?” As aresult
of the cumulative deficienciesin the case, the court held that the
appellant suffered prejudice in the presentencing proceedings
and set aside the death sentence.®® Interestingly, the Army
Court noted that even if the military judge had not erred by
denying the defense motion for a mitigation expert, they would
have reversed the sentence given the performance of the appel -
lant’s detailed defense counsel .2

282. |d. Dr. Diebold's diagnoses of appellant were: adjustment disorder with mixed anxiety and depressed mood, dsythymia, and a personality disorder not otherwise

specified with a mixture of paranoid and narcissistic traits. 1d.
283. 1d.

284. 1d (quoting Dr. Diebold).

285. Id.

286. 1d.

287. 1d. at 783.

288. Id. at 776.

289. Captain Fong, an Army social worker, previously treated the appellant regarding homicidal feelings toward fellow soldiers while assigned to the Multi-national

Force and Observer rotation in 1994. Id. at 777.

290. Captain (Dr.) Diamond, the 82d Airborne Division psychiatrist, saw and talked to the appellant the morning of the shooting at the CID office. Id. at 775.

291. Lieutenant Commander (Dr.) Messer, alawyer and psychologist, performed a suicide assessment of the appellant while the appellant wasin pretrial confinement
a Camp Lejeune. He concluded that there were “* definite mental health issues’ in appellant’s case.” Id.

292. 1d. at 783.

293. Id.

294. Id.

295. Id.

296. Id. According to the Army Court, Mrs. Badger was “ apparently a woman of strong religious faith which gave her a powerful impetus to forgive appellant for

histerrible act of killing her kind and loving husband.” 1d.
297. Id. at 784.

298. Id.
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Kreutzer is enormously important for several reasons. First,
the result points to the government’s failing in its exercise of
discretion regarding the employment of a mitigation expert.
The defense team made atimely and wholly appropriate request
to the convening authority followed by a motion to the military
judge. For apparently myopic reasons, the request to the con-
vening authority wasdenied. Thelessonisthat if the convening
authority wants to refer a case capital, it should pay for the
increased expense of a mitigation expert. It cannot expect to
obtain a reliable capital sentence “on the cheap.”3® With
respect to the Sixth Amendment i ssues, counsel must recognize
that given the “broad latitude” granted by RCM 1004(b)(3)3*
for evidence in extenuation and mitigation, there are many ave-
nues of approach in formulating and presenting a case in pre-
sentencing. Further, counsel must dedicate the time necessary
to interview all available witnesses, while ensuring that those
interviewstake place. A key issuein Kreutzer was the defense
team’s failure to establish who was interviewing whom.3%

Contrasting thefailuresin Kreutzer are United Satesv. Sar-
ling®*® and United Sates v. Wallace.®* In the first case, the
appellant alleged |AC because counsel did not present any evi-
dencein presentencing or in clemency. In the second case, the
defense counsel did not call military witnesses. The Navy-
Marine Court determined in both casesthat the appellantsfailed
to show their counsel were ineffective.

In Sarling, after the trial counsel entered pertinent provi-
sions of the appellant’s service record, the trial defense counsel
did not offer any evidence in extenuation or mitigation.® Dur-
ing closing argument, however, the defense counsel highlighted

299. Id.

favorable evidence from the appellant’s service record.>¢ After
trial, the defense counsel did not submit anything on behalf of
the appellant in clemency.®”” The Navy-Marine Court expressly
declined the appellant’sinvitation to find that thefailureto offer
evidence in extenuation and mitigation or the failure to submit
post-trial matters would constitute ineffectiveness per se.3%
Addressing each claim in turn, the Navy-Marine Court noted
that the defense’s reference to favorable mattersin the prosecu-
tion exhibit of the appellant’s service record “had the identical
effect asif the defense had offered the same evidence in exten-
uation and mitigation.”3%® With respect to post-trial matters, the
appellant acknowledged his right to submit post-trial matters,
yet did not submit any evidence that trial defense counsel acted
contrary to his wishes, and further did not submit matters that
would have been submitted but for the trial defense counsel’s
inaction.®° Thus, the appellant failed to show any prejudice.

In Wallace, the appellant was convicted of unpremeditated
murder, kidnapping, and obstruction of justice3 To support
his claim of IAC, the appellant argued that there were two mil-
itary witnesses who believed his rehabilitation potential was
outstanding and that his defense counsel should have called
those witnesses.®? Post-trial declarations from these witnesses
showed, however, that their potential testimony was limited to
his good military character, which the Navy-Marine Court
declared “does not automatically equal rehabilitative poten-
tial.”3®®* By rejecting the appellant’s claims, the Navy-Marine
Court also noted that the appellant apparently concurred in the
trial defense counsel’s tactical decision to introduce the appel-
lant’s good military character via service book entries®* The
Navy-Marine Court reaffirmed a well-settled principle from

300. Ascogently presented in the concurrence, in capital cases"it isprudent that staff judge advocates, convening authorities, and military judges provide the defense
team the expert assistance it needs to effectively defend the accused, and thereby render the results of trial reliable.” Id. at 801.

301. MCM, supra note 9, R.C.M. 1004(b)(3).

302. Kreutzer, 59 M.J. at 794-95 (Currie, J., concurring in result) (noting each counsel thought the other was responsible for talking to witnesses).

303. 58 M.J. 620 (N-M. Ct. Crim. App. 2003).

304. 58 M.J. 759 (N-M. Ct. Crim. App. 2003).

305. Sarling, 58 M.J. at 622.

306. Id.

307. Id. at 621.

308. Id. at 622.

309. Id. at 623.

310. Id.

311. United Statesv. Wallace, 58 M.J. 759, 761 (N-M. Ct. Crim. App. 2003).
312. Id. at 771.

313. Id.
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Srickland “that a defense counsel’s tactical decisions are virtu-
ally unchallengeable.” 31

These last two cases offer an interesting contrast to Wiggins
and Kreutzer. Although Wiggins and Kreutzer were death pen-
alty cases, and the level of scrutiny was necessarily more strin-
gent, the gravity of the offenses in Wallace cannot be
underestimated. Counsel in Sarling and Wallace had strong
support in the records for their decisions—decisions made with
the apparent consent of the appellants. In Sarling and Wallace,
counsel investigated the appropriate facts and made tactical
decisions after acquiring the information necessary to make
them. The counsel in Wiggins and Kreutzer failed in that
endeavor and made decisions based on incompl ete information.
The standard in Srickland for showing IAC remains high, and
Sarling and Wallace show that that standard can be difficult to
meet, particularly in non-capital cases.3

Post-trial: It Isn't Over until . ...

An accused maintains his right to effective assistance of
counsel through the appellate process.®” In United Sates v.
Dorman,*® the CAAF spelled out the parameters of that duty
vis-a-vistria defense counsel. Pursuant to his pleas, the appel-
lant was convicted of attempted wrongful use of a controlled
substance, three specifications of wrongful use of a controlled
substance, and wrongful distribution of a controlled sub-
stance.’!® After trial, the appellant hired a civilian defense
counsel, who asked thetrial defense counsel for her case file.®°
The trial defense counsel refused the request, a denia the Air
Force Court sustained.®* After civilian defense counsel filed a
motion at the CAAF to compel production of the file, trial

defense counsel turned over the requested information.®? The
issue was whether trial defense counsel must grant appellate
defense counsel access to the case file on request, irrespective
of an IAC claim.®® The CAAF noted that trial defense counsel
maintains a duty of loyalty, which requires counsel to provide
reasonabl e assistance to appellate counsel when permitted.?
The CAAF also noted that trial defense counsel maintains an
ethical duty of confidentiality.®>® The CAAF, therefore, held
that trial defense counsel must, on request, supply appellate
defense counsdl with the case file, but only after receiving the
client’s written release;®? the contrary ruling by the Air Force
Court waserror.®?” Theimportance of thiscaseisthat it clarifies
the circumstances under which atrial defense counsel must turn
over afile to appellate defense counsel outside of the IAC
arena.

Conclusion—What in Tarnation Does It All Mean?

Just like the black cat noted in the quotation at the beginning
of this article who is just out for a stroll, appellate decisions,
while they appear to portend bad news for either the govern-
ment or defense, sometimes merely flesh-out well-established
legal principles. For the majority of the cases discussed above,
thisideaistrue. Intwo particulars, however, the black cat does
indeed signal asignificant change. Crawford and Cain changed
the legal landscape; whether for ill or weal remains to be seen.

Theimport of Crawford isbeyond question. With respect to
testimonial hearsay, the Roberts mode of analysisis dead. No
longer will counsel be able to simply show that a statement fits
within a firmly rooted hearsay exception or that the statement
possesses particularized guarantees of trustworthiness. Now

314. Id. This decision was made because of the potential for effective cross-examination of any military witnesses. 1d.

315. Id.

316. The recent case of United Sates v. Garcia, 59 M.J. 447 (2004) is a possible exception.

317. United Statesv. Dorman, 58 M.J. 295, 297 (2003) (including the rules and cases cited therein).

318. Id.

319. Id. at 296.

320. Id. at 297.

321. Id.

322. Id.

323. Asnoted by the CAAF in Dorman, United Satesv. Dupas, 14 M.J. 28 (C.M.A. 1982) stands for the proposition that when aclaim of IAC israised, trial defense

counsel must provide appellate counsel with the casefile. 1d.
324. Id. at 298.

325. Id.

326. Id.

327. 1d. at 299.
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the analysis is much more complicated: |s the statement hear-
say? Isthe statement testimonial hearsay? What does* testimo-
nial” mean in the context of the residual hearsay rule or the
firmly rooted hearsay exceptions? Defense counsel should be
prepared to make motions in limine to exclude all manner of
hearsay statements if the declarant is unavailable at trial and
was not subject to a prior opportunity cross-examination.
Unfortunately for military judges and counsel, the Supreme
Court did not offer guidance beyond the narrow class of testi-
monial statements at which the Confrontation Clause was
aimed. It seemsunlikely, however, that the Court will hold fast
to the narrow definition of “testimonia” articulated in Craw-
ford.’

The impact of the CAAF s decisionin Cainwill, inall like-
lihood, be minimal given the unusual facts involved in that
case. Theimportance of the decision, however, is borne out by

328. See supra text accompanying notes 79-128.

the appellate courts’ differing reasoning. Clearly, the Army
Court’s opinion was well-reasoned and supported by the facts
and law. The CAAF side-stepped the harder questions; the
court’s willingness to create a new category of per se conflict
rather than face the hard question of prejudice istroubling.

With respect to the remainder of the cases discussed above,
these cases are apparently just cats crossing the path of the mil-
itary bar, on their way to describe legal precedents that are
already fairly clear. Despitetheir ominouscolor, these cats bear
no ill tidings for military practitioners. The government can
protect child witnesses, defense counsel must carefully review
the discovery provided by the government, and defense counsel
are required to investigate their cases before deciding on an
appropriate course of action. These concepts are not new and
portend no bad tidings to counsel who are, in the main, very
professional and skilled.
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Duck Soup:! Recent Developmentsin Substantive Criminal Law

Major Jeffrey C. Hagler
Professor, Criminal Law Department
The Judge Advocate General’s Legal Center and School, U.S. Army
Charlottesville, Virginia

Introduction

Take two turkeys, one goose, four cabbages,
but no duck, and mix them together. After
onetaste, you'll duck soup for therest of your
life.2

The past year presented a full menu of significant develop-
mentsin military substantive criminal law. Some of these were
full-course dinners, others only quick snacks, while afew may
bring back memories of school cafeteria “mystery meat.”?
From legislation amending the Uniform Code of Military Jus-
tice (UCMJ) in amanner not seen in almost two decades, to a
dramatic pronouncement from the Supreme Court, to substan-
tial holdings from the Court of Appeals of the Armed Forces
(CAAF), the year has seen developments in widely divergent
areas of substantive criminal law. The diversity of these activ-
ities, combined with the breadth of substantive criminal law
itself, makes it difficult to categorize them into clear trends.
Instead, this article separately analyzes each of the significant

developmentsin legislation and case law. In doing so, it points
out potential issues and provides guidance to military justice
practitioners.

First, the article addresses three legislative amendments to
the UCMJ: the enactment of a new article punishing offenses
against an unborn child;® the extension of the statute of limita-
tions for child abuse crimes;® and the modification of the crime
of drunkendriving.” Next, the article examinesalandmark case
in which the Court overturned its own precedent and struck
down a state statute criminalizing acts of homosexual sodomy
on constitutional grounds.® The article also considers a
Supreme Court case addressing the defeat of a conspiracy by
government agents and its effect on the addition of co-conspir-
ators.® Finaly, thearticle analyzesthe CAAF srulingsfrom the
past year in several areas of substantive criminal law, including
general disorders and neglects,’® sex crimes,!! offenses against
the administration of justice,*? disobedience,®® child pornogra-
phy,** and the mistake of fact defense,> as well as the related
matters of modification'® and multiplicity.r”

1. Duck Soup (Paramount Pictures 1933) (following the Groucho Marx theme of this year’'s Symposium).

2. TimDirks, The Greatest Films (quoting Groucho Marx explaining the title of Duck Soup), available at http://www.greatestfilms.org/duck.html (last visited June
30, 2004). The author sincerely hopes this article’s recipe will not have the same effect on the reader.

3. Readers may recall being served UFOs (unidentified food objects) in their school cafeterias. Often, these items were composed of mystery meat—the precise

origin of which was unknown.

4. Inaddition to purely substantive matters (e.g., definitions of offensesand general principles of liability), thisarticle addresses matters that are procedura in nature
but areinherently tied to substantive crimes (e.g., pleading, amendment, and proof of offenses) and defenses (e.g., multiplicity, variance, and the statute of limitations).

5. UCMJart. 119a (LEXIS 2004).

6. Id.art. 43.

7. ld.art. 111.

8. Lawrencev. Texas, 539 U.S. 558 (2003).

9. United States v. Jiminez Recio, 537 U.S. 270 (2003).
10. United States v. Saunders, 59 M.J. 1 (2003).

11. United States v. Simpson, 58 M.J. 368 (2003).

12. United Statesv. Teffeau, 58 M.J. 62 (2003); United States v. Fisher, 58 M.J. 300 (2003).

13. United States v. Moore, 58 M.J. 466 (2003); United States v. Thompkins, 58 M.J. 42 (2003).

14. United Statesv. O’ Connor, 58 M.J. 450 (2003).

15. United Statesv. Hibbard, 58 M.J. 71 (2003).
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Legislative Changesto the UCMJ
Article 119a, UCMJ

During the past year, Congress passed two laws amending
the UCMJ. Most recently, the Unborn Victims of Violence Act
of 2004 (Laci and Connor’s Law) was signed into law by Pres-
ident Bush on 1 April 2004.28 The Act created a new punitive
UCM Jarticle—thefirst enumerated offense added by Congress
in almost two decades—which will have asignificant impact on
certain prosecutions under the military justice system.

Article 119a creates additional liability for specified
offenses that cause death or injury to an unborn child.?®* The
underlying crimes covered by Article 119a are murder (Article
118); voluntary manslaughter (Article 119(a)); involuntary
“misdemeanor manslaughter” (Article 119(b)(2));2° robbery
(Article 122); maiming (Article 124); arson (Article 126); and
assault (Article 128).22 When an accused commits any of these
offenses against an unborn child’s mother and thereby causes
death or injury to the unborn child, he may be punished and

convicted separately for both offenses.?? The maximum pun-
ishment for violating Article 119a appears to be the same as if
the resultant injury or death was inflicted on the unborn child's
mother; however, the death penalty is specifically excluded as
an authorized punishment.?

Article 119a contains three specific exemptions for death or
injury caused by a consensual abortion, by medical treatment,
or by the mother.?* Aside from these limitations, the scope of
liability under Article 119a appears to be extraordinarily
broad.?> By itsownterms, Article 119arequires no proof of any
mental state of the accused, not even anegligent failureto know
the unborn child’s mother is pregnant.?® Apparently, the mens
rea for the underlying offense is the only mental state required
for liability.?” Furthermore, the class of potential victims—
unborn children—is broadly defined.?®

Finally, thetext of Article 119ais ambiguousin one respect.
Although the article requires no intent to kill or injure, it specif-
ically addresses an accused who intentionally kills or attempts
to kill an unborn child.?® Unfortunately, Article 119a does not

16. United States v. Parker, 59 M.J. 195 (2003); United States v. Lovett, 59 M.J. 230 (2004); United States v. Walters, 58 M.J. 391 (2003); United Statesv. Teffeau,
58 M.J. 62 (2003).

17. United States v. Hudson, 59 M.J. 357 (2004).
18. Pub. L. No. 108-212, 118 Stat. 568.
19. UCMJart. 119a(a)(1) (LEXIS 2004).

20. “Misdemeanor manslaughter” is shorthand for an unlawful killing that occurs while the accused is perpetrating or attempting to perpetrate an offense directly
affecting the person (other than those underlying offenseslisted for felony murder). See, e.g., United Statesv. Henderson, 23 M.J. 77, 81 (C.M.A. 1986); United States
v. Waluski, 21 C.M.R. 46 (C.M.A. 1956). Notethat Article 119adoes not include the more common form of involuntary manslaughter, which involvesakilling caused
by a culpably negligent act or omission. See UCMJ art. 119(b)(1) (2002).

21. 1d. art. 128. Notably, the text of Article 119a does not limit its application to any theory of assault or any minimum mens rea under Article 128. Thus, an offer-
type assault involving only a culpably negligent act or omission may be punishable under Article 119aiif it causes injury to an unborn child, even if the mother was
not touched or otherwise harmed. |f the unborn child dies, then the accused faces the same maximum punishment asif the mother had died. In effect, thisisthe same
punishment as Article 119(b)(1), involuntary manslaughter, which is not listed as an underlying offense that triggers Article 119a. Thismay lead to acounter-intuitive
result in some cases. For example, if an accused commits simple assault on amother by culpable negligence and her unborn baby dies, heisliable under Article 119a.
Yet if he unlawfully kills both a mother and her unborn child through culpable negligence, then he may not liable for the child's death under Article 1193, unless he
is charged only with assault of the mother. Seeid. arts. 119(a),(b).

22. UCMJart. 119a(a)(1) (LEXIS 2004).

23. Seeid. The punishment “shall be consistent with the punishments prescribed by the President for that conduct had that injury or death occurred to the unborn
child’smother.” 1d. At the time of this writing, no punishments have been prescribed for Article 119a. See UCMJart. 56 (2002).

24. 1d. art. 119a(c).

25. Onesignificant limitation, though briefly mentioned in the articleitself, is the requirement for causation, which existsfor all the UCMJhomicide offenses. If an
accused’s conduct is not the proximate cause of injury or death, then he should not be liable under Article 119a. See generally United States v. Riley, 58 M.J. 305,
312 (2003) (citing United States v. Romero, 1 M.J. 227, 230 (C.M.A. 1975)).

26. UCMJart. 119a(a)(2) (LEXIS 2004). Thus, an accused may be convicted even if he had absolutely no reason to know the victim was pregnant. For example, if
ahusband shoves hiswife to the floor, not realizing she is one-month pregnant, and she miscarries, he may be found guilty of Article 119a. Seeid.

27. Inthisregard, Article 119ais comparable to Article 118(3) felony murder or Article 119(b)(2) misdemeanor manslaughter, neither of which requires additional
mens rea beyond that of the underlying offense. See UCMJ arts. 118, 119 (2002). Of course, in most cases, these offenses involve an accused who is at |east aware
that the victim exists, unlike Article 119a, which explicitly requires no such knowledge as a predicate for its potentially great punishment.

28. “Unborn child,” “child in utero,” and “child, who isin utero” are defined as*amember of the species homo sapiens, at any stage of development, who is carried
inthewomb.” Id. art. 119a(d).
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clearly state how such an accused should be charged.®® Absent
future legislation clarifying this issue, it will likely remain
unresolved until the CAAF conclusively decides what Con-
gress intended.®

Article 43, UCMJ

In November 2003, Congress passed the National Defense
Authorization Act for Fiscal Year 2004, which amended two
existing UCMJ articles.® In Article 43, the Act extended the
statute of limitations period for “ child abuse offenses,” defined
as physical or sexual abuse of a person under age sixteen, in
violation of any of several specified articlesof the UCMJ.* For
these offenses, the limitations period was previoudly five years;
it now runs until the child victim’'s twenty-fifth birthday.>* As
amended, the article rai ses some important issues.

First, the amendment created a patent ambiguity in Article
43.%5 The list of offenses subject to the amended statute

includes the rape of a child, but the crime of rape itself has no
limitations period because it is a capital offense.’® Some will
arguethat the rape of achild victim should be subject to the new
limitations period.3 But this interpretation would lead to an
absurd result: aprosecution for the rape of a child victim may
be time-barred, while a prosecution for the rape of an adult at
the same time would be permitted.®® Unless this was the
intended result, which seems unlikely, Congress should delete
the reference to rape in Article 43 to avoid confusion.

Second, the Act does not address whether the amendment is
retroactive. That is, will it permit prosecution of an offense
whose limitations period expired before 24 November 2003?
Alternatively, will it extend an unexpired limitations period for
a crime committed before that date? Some may interpret the
Act’s silence on these issues as permitting the new limitations
period to apply retroactively.*® But even if Congress intended
the amendment to be retroactive, a recent Supreme Court case
would limit itsreach. In Sogner v. California, the Court held
that reviving acriminal prosecution using a statute enacted after

29. Article 119a(a)(3) reads:

If the person engaging in the conduct thereby intentionally kills or attempts to kill the unborn child, that person shall, instead of being punished
under paragraph (1), be punished as provided under sections 880, 918, and 919(a) of this title (articles 80, 118, and 119(a)) for intentionally
killing or attempting to kill a human being.

1d. art. 119a(a)(3).

30. Id. Under one interpretation, such an accused would not be guilty of Article 119a; he would instead be charged and convicted under Articles 80, 118, or 119(a).
If so, thiswould effectively give an unborn child victim the same status asan adult victim under those UCMJ Articles, and it woul d require modification of the elements
of Articles 118 and 119. See MANUAL FOR COURTS-MARTIAL, UNITED STATES pt. IV, 11 43b, 44b (2002) [hereinafter MCM]. A second interpretation is
that the language merely shows Congress' explicit intent to incorporate the maximum punishment for those Articles; such an accused would still be charged under
Article 119a.

31. Intheinterim, counsel may see intentional or attempted killings of unborn children charged in the alternative, under both Article 119a and the other applicable
punitive article.

32. Pub. L. No. 108-136, 88 551-52, 117 Stat. 1392.

33. UCMJart. 43 (LEX1S2004). Thefollowing offensesare listed: Rape or carna knowledge (Article 124); Maiming (Article 124); Sodomy (Article 125); Battery
or aggravated assault (Article 128); Indecent assault, acts, or libertieswith a child (Article 134); Assault with intent to commit murder, voluntary mandaughter, rape,
or sodomy (Article 134). 1d. Notethat the Act lists“[sjodomy in violation of § 925 of [title 10] (article 126).” Id. (emphasisadded). Thisisclearly adrafting error,
as Article 126 covers the offense of arson and is contained in 10 U.S.C. § 926. Nevertheless, to avoid unnecessary confusion, Congress should fix this error at the
earliest opportunity.

34. Thischange does not affect the limitations period for offenses punished under Article 15 nonjudicial proceedings, which remainstwo years. UCMJart. 43(b)(3)
(2002).

35. UCMJart. 43(b)(1) (LEXIS 2004) states, “ Except as otherwise provided under this section (article),” the five-year time limitation applies. The offense of rape,
however, is“ otherwise provided” for under two conflicting sub-paragraphs of the amended article. Compareid. art. 43(a), with art. 43(b)(2)(A).

36. Seeid. art. 43(a). Although the maximum punishment for rape is death, the death penalty may be adjudged only when the victim is under the age of twelve or
when the accused maimed or attempted to kill thevictim. See MCM, supra note 30, pt. 1V, 145¢(1), R.C.M. 1004(c)(9). Nevertheless, rapeisstill considered a capital
offense for the purposes of Article 43, so the default five-year limitations period does not apply. See Willenbring v. Neurauter, 48 M.J. 152, 178-80 (1998), cert.
denied, 537 U.S. 1112 (2003).

37. Thisinterpretation is supported by several “canons’ of statutory interpretation. See LAFave, SuBsTANTIVE CRIMINAL LAw § 2.2 (2d ed. 2003). Under the plain
meaning rule, Article 43(b)(2) clearly states that rape of achild under Article 120 is subject to the new law. The “later controlsthe earlier” and “ special controlsthe
genera” canons lend further support to a claim that the revised portions of Article 43 should trump the earlier, more general provisions. Finaly, strict construction,
or lenity, supports applying the law in favor of an accused whose acts would be barred from prosecution under the new rule.

38. For example, if an accused rapes both an adult and a six-year-old child on the same date, then twenty years later he could be tried for raping the adult victim but
not for raping the child.
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thelimitations period expired violatesthe Ex Post Facto Clause
of the Constitution.* The Court distinguished its holding, how-
ever, from cases in which pre-existing limitations periods had
not yet run.** Thus, as amended, Article 43 could till apply to
acts committed before 24 November 2003 and extend any lim-
itations periods that had not expired on that date.

Article 111, UCMJ

The 2004 National Defense Authorization Act also made
comparatively minor, yet noteworthy, changes to Article 111,
UCMJ.“# First, the Act amended the threshold for the blood
alcohol content (BAC) that serves as an alternative element of
the offense.** The standard is now a BAC “equal to or
exceed[ing] the applicable limits.”* Thus, a person who oper-
ates avehicle with aBAC of exactly 0.10 now violates Article
111. Second, the Act clarified which BAC limit applies,
according to the location of the conduct. The applicable limit
within the United Statesis now the law of the statein which the
conduct occursor aBAC of 0.10, whichever islower.® Findly,
the Act made dlight changes to the definition of “blood alcohol
content limit” and eliminated all other references to “maxi-
mum” BAC limitsin the article.*

Taken together, these changes will not radically alter the
day-to-day business of a military justice practitioner, but they

will potentially affect many cases involving child abuse,
offenses against pregnant mothers, and drunken driving
offenses. In the near future, counsel should remain alert for
executive orders implementing these changes into the Manual
for Courts-Martial (MCM).

Supreme Court Cases

Is Private, Consensual Sodomy a Crime?
Lawrence v. Texas"

Responding to a reported weapons disturbance in a private
residence, Houston police officers entered John Lawrence's
apartment and found him and another adult man, Tyron Garner,
engaging in consensual sodomy. Both men were arrested and
held overnight.®® The following day, they were convicted for
violating a Texas law forbidding “deviate sexual intercourse
with another individual of the same sex.”*® Lawrence and Gar-
ner challenged the statute as a violation of both the Equal Pro-
tection and Due Process Clauses of the Fourteenth Amendment
of the Constitution.® The Court of Appealsfor the Texas Four-
teenth District, sitting en banc, affirmed the convictions, rely-
ing on the U.S. Supreme Court’s decision in Bowers v.
Hardwick.5! In Bowers, the Court, in a five-to-four decision,
upheld a Georgia statute prohibiting consensual sodomy,
whether or not the participants were of the same sex.*

39. Insupport of this proposition, proponents may argue that in 1986, when Congress extended the statute of limitationsfrom threeto fiveyears, it included aprovision
limiting the amendment to acts committed on or after its effective date. National Defense Authorization Act for Fiscal Year 1987, Pub. L. No. 99-661, § 805(c), 100
Stat. 3908 (1986). The current amendment lacks a similar provision, which arguably shows legisative intent to allow retroactive application.

40. Stogner v. California, 539 U.S. 607 (2003).

41. Id. at 618. “Even where courts have upheld extensions if unexpired statutes of limitations (extensions that our holding today does not affect . . .), they have

consistently distinguished situations where limitations periods have expired.” Id.

42. National Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 108-136, 117 Stat. 1392.

43. The standard previously read “in excess of the applicable limits.” UCMJart. 111(a)(2) (2002). The 2002 edition of the MCM does not contain the substantia
amendmentsto Article 111, including the addition of subsection (b), enacted on 28 December 2001 as part of the National Defense Authorization Act for Fiscal Year

2002, Pub. L. No. 107-107, § 581, 115 Stat. 1123 (2001).

44. UCMJart. 111(a)(2) (LEXIS2004). A blood a cohol content of 0.10 means 0.10 grams of alcohol per 100 milliliters of blood or per 210 liters of breath. Seeid.

art. 111(b)(3).

45. |d. art. 111(b)(1)(A). The provisions regarding military installations |ocated in more than one state have not changed. Seeid. art. 111(b)(2).

46. Seeid. art. 111(b)(1)(B), (b)(3), (b)(4)(A).
47. Lawrencev. Texas, 539 U.S. 558 (2003).

48. |d. at 562-63.

49. Tex. PenaL Cope ANN. 8§ 21.06(a) (Vernon 1994). Under Texas law, “deviate sexual intercourse” includes “any contact between any part of the genitals of one

person and the mouth or anus of another person.” Id. § 21.01(1).

50. U.S. Consrt. amend. XIV, § 1.

51. Lawrencev. State, 41 S.\W. 3d 349 (Tex. App. 2001) (citing Bowersv. Hardwick, 478 U.S. 186 (1986)).

52. Bowers, 478 U.S. at 186. The Bowers majority framed the issue in that case as “whether the Federal Constitution confers a fundamenta right on homosexuals
to engage in sodomy and hence invalidates the laws of many States that still make such conduct illegal and have done so for avery long time.” 1d. at 190.
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The Supreme Court granted certiorari and reversed the
Texas Court of Appeals judgment in a six-to-three decision.
In an opinion by Justice Kennedy, the Court found the Texas
statute unconstitutional as applied to adults engaged in consen-
sual sodomy in a private setting, and in doing so, explicitly
overturned Bowers.® The Due Process Clause gives consent-
ing adults the right to engage in private sexual conduct without
government intervention, and in the majority’s view, the Texas
statute furthered no legitimate state interest to sufficiently jus-
tify itsintrusion into an individual’s personal and private life.5®
In reaching its decision, the Court expressly declined to rely on
the petitioners’ Equal Protection argument, stating, “Were we
to hold the statute invalid under the Equal Protection Clause
some might question whether a prohibition would be valid if
drawn differently, say, to prohibit the conduct both between
same-sex and different-sex participants.”

Justice Scalia, writing in dissent, claimed the majority did
not recognize homosexual sodomy as a fundamental right and
therefore misapplied the rational basis standard of review.” He
also chastised the majority for their willingness to overrule the
Court’s precedent in Bowers.® |n doing so, Scalia challenged
the majority’s conclusion that there has been little reliance on
the decision. Citing along list of casesthat haverelied on Bow-
ers, to include those upholding the military’s homosexual con-
duct policy, Scalia predicted that Lawrence will cause a
“massive disruption of the current social order.”*

What effect will Lawrence have on the military and in par-
ticular, on Article 125, the prohibition against sodomy? Poten-
tially, its impact will be tremendous. In fact, some will argue

Lawrence tolls the death knell for Article 125. Certainly, the
Court’s opinion leaves little room to distinguish Article 125 on
its face.®® The language of the decision is expansive, although
the Court did narrow its reach at one point. Noting the case did
not involve public conduct, prostitution, minors, persons who
might be injured or coerced, or those who might not easily
refuse consent, the Court apparently left open the door to pros-
ecution in those areas.®!

It is also important to note the obvious: Lawrence is not a
military case. Thisis significant because the Court has recog-
nized the increased regulation of individua rights in the mili-
tary, as a separate society requiring good order and discipline.®?
Historically, the UCMJ and military commanders have regu-
lated subordinates’ personal livesto amuch greater extent than
would ever be permissible under civilian laws. The UCMJpro-
hibits fraternization and adultery, and commanders typically
restrict many types of otherwise “private” behavior, to include
sexual activity, through punitive orders and regulations.®* So
the privacy and liberty interests underpinning Lawrence may
not exist to the same extent in military society, particularly in a
deployed setting or in amilitary barracks environment. Several
military cases are currently pending review by the CAAF based
on the Lawrence decision.** Regardless of the CAAF's deci-
sionsin these and other cases, it is perhaps inevitable that some
cases will reach the Supreme Court, so the issue may not be
resolved for yearsto come.

In the short term, then, what should military practitioners
do? It appearsthat sodomy by force or coercion, with aminor,
in public, or with a prostitute remains a viable offense, even

53. Lawrence, 539 U.S. at 558. Significantly, the Lawrence majority framed the issue as “whether the petitioners were free as adults to engage in the [sic] private
conduct inthe exercise of their liberty under the Due Process Clause of the Fourteenth Amendment to the Constitution.” Id. at 564. Given the clear difference between
the issues framed by the Court in each case, it is no surprise that the results in Bowers and Lawrence were different.

54. Id. at 579.

55. 1d. at 578-79.

56. Id. at 575.

57. Id. at 586-87 (Scalia, J., dissenting).
58. Id. at 586-91.

59. Id. at 589-91.

60. Unlike the Texas statute at issue in Lawrence, the UCM J prohibits both homosexual and heterosexual sodomy. UCMJart. 125 (2002). Asnoted above, however,
the Lawrence majority plainly intended its decision to cover all laws prohibiting private, consensua sodomy, regardless of the sex of the participants. Seetext accom-

panying supra note 56.
61. Id. at 578.

62. SeeParker v. Levy, 417 U.S. 733, 743-44 (1974).

63. See, e.g.,, MCM, supra note 30, pt. IV, 162 (adultery), 1 83 (fraternization); U.S. Der'T oF ARMY, Rec. 600-20, ARMY CommAND PoLicy paras. 4-14 through 4-16
(13 May 2002).

64. At thetime of thiswriting, the CAAF had granted petitions for review in the following cases:  United States v. Marcum, 59 M.J. 131 (2003), rev. granted, 59

M.J. 142 (2003); United Statesv. 59 M.J. 146 (2003), rev. granted, 59 M .J. 147 (2003); United Statesv. Bodin, No. 03-0589/AR, rev. granted, CCA 20000525; United
Statesv. Hall, CCA 200100832, rev. granted, 59 M.J. 223 (2003); United States v. Asbury, CCA 20030367, rev. granted, 2004 CAAF LEXIS 42 (Jan. 7, 2004).
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after Lawrence. Also, when there is a strong tie between the
conduct and good order and discipline, charging sodomy may
still beasound decision. Even so, sincethelaw isstill unsettled
inthisarea, it would be wiseto al so charge the conduct asagen-
eral disorder under Article 134, so that if the sodomy chargeis
later dismissed, the Article 134 conviction may still stand.%> Of
course, defense counsel should continue to cite Lawrence in
challenging sodomy charges at every level of the military jus-
tice system, from tria through appeal. Doing so will force the
government to justify its charging decision and perhaps expe-
dite the resolution of this contentiousissue.

Does Defeat Terminate a Conspiracy?
United States v. Jiminez Recio®

Policein Nevadaseized atruck carrying illegal drugs and set
up asting operation using the truck’s drivers. After driving the
truck to Idaho, agents had the drivers page their contact, who
said he would call someoneto get the truck. Francisco Jiminez
Recio and Adrian Lopez-Meza arrived and were arrested after
driving the truck away. Although there was little evidence that
either defendant was involved in the conspiracy before govern-
ment agentsintervened, both men were convicted of conspiracy
to possess and distribute illegal drugs.®” At the time, case law
in the United States Ninth Circuit established that defendants
could not be charged with conspiracy if they were brought into
a scheme only after law enforcement authorities had already
intervened, and their involvement was prompted by the inter-
vention.® The Ninth Circuit Court of Appealsreversed and dis-
missed the respondents’ convictions with prejudice, finding the
evidence presented at trial insufficient to show they entered the
conspiracy before police seized the drugs.®®

The U.S. Supreme Court reversed the Ninth Circuit, holding
that a conspiracy does not automatically terminate simply
because the government has defeated its object.”® The Court
noted that under basic conspiracy law, the agreement to commit
an unlawful act is “*adistinct evil,” which ‘may exist and be
punished whether or not the substantive crime ensues.’” ™ Fur-
ther, aconspiracy poses adanger beyond the threat of the object
crime, because the “combination in crime makes more likely
the commission of [other] crimes,” and because it “decreases
the probability that the individuals involved will depart from
their path of criminality.”” This danger remains—as does the
agreement—even after police have frustrated a conspiracy’s
objective, because conspirators who are unaware of police
involvement have neither abandoned nor withdrawn from the
conspiracy.” In response to claims that such a rule threatens
“endless’ potential liability, the Court stated that the defense of
entrapment prevents the government from drawing an unlim-
ited number of personsinto the conspiracy.™

Although the case would have had a much more substantial
impact on military justice had the Court decided the other way,
Jiminez Recio still merits consideration, because it makes clear
that defeat or impossibility does not automatically terminate a
conspiracy.” This termination point is significant for several
reasons. It not only affects whether new members can join, it
also affects other issues common to conspiracy cases, such as
vicarious liability for crimes by other parties, the admissibility
of co-conspirators statements, and the commencement of the
statute of limitations period, al of which are tied to the life of
the conspiracy.”™ Whiletheresult in Jiminez Recio is consistent
with military practice in that factual impossibility is no defense
to conspiracy, military courts have not squarely addressed the
issue of adding members after a conspiracy is “defeated.”””

65. Counsel may do so by using language similar to that in the model specification for Article 125 with the addition of a clause stating that the conduct was prejudicial
to good order and discipline and/or service-discrediting. Under normal circumstances, charging in this manner may viol ate the Preemption Doctrine. See MCM, supra
note 30, pt. IV, 160c(5)(a). If an Article 125 charge is found to be unconstitutional, however, then charging the conduct under Article 134 should not be preempted.
At the very least, charging the conduct under both Articles 125 and 134 would satisfy an accused’s due process notice rights and permit the military judge to instruct
on the Article 134 charge as alesser-included offense. See infra note 150 for a discussion of charging child pornography offensesin a similar manner.

66. United States v. Jiminez Recio, 537 U.S. 270 (2003).
67. Id. at 272-73.
68. United Statesv. Cruz, 127 F.3d 791, 795 (9th Cir. 1997).

69. United Statesv. Recio, 258 F.3d 1069, 1074 (9th Cir. 2000).

70. Jiminez Recio, 537 U.S. at 274. Thus, a conspiracy does not end through “defeat” when the government intervenes, making the conspiracy’s goals impossible to
achieve, even if the conspirators do not know that the government has intervened and are unaware that the conspiracy is bound to fail. 1d.

71. Id. (quoting Salinas v. United States, 522 U.S. 52, 65 (1997)).
72. 1d. at 275 (quoting Callanan v. United States, 364 U.S. 587, 593-94 (1961)).
73. Id.

74. Id. at 276.

75. Under military case law, a conspiracy ends when the objectives are accomplished, the aims are abandoned, or when the members withdraw. See, e.g., United
States v. Hooper, 4 M.J. 830, 836 (C.M.R. 1978) (citing United States v. Beverly, 34 C.M.R. 248 (C.M.A. 1964); United Statesv. Salisbury, 33 C.M.R. 383 (C.M.A

1963); United Statesv. Miasdl, 24 C.M.R. 18 (C.M.A. 1957)).
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Lastly, the case also affirmsthe rational e for making conspiracy
a separate crime, which is periodically a source of contention
both within the military justice system and among legal schol-
ars.™®

CAAF Cases

Harassment |s an Offense under Article 134
United States v. Saunders™

Speciaist (SPC) Daniel Saunders was stationed in Germany
when he became engaged to “H,” a German national. After
some time, H began to tire of SPC Saunders' increasingly pos-
sessive treatment and told him she wanted to end the relation-
ship. Undeterred, SPC Saunders visited H and called her at
home and work with growing frequency. Over the next few
months, his behavior became more and more erratic, making H
feel uneasy. He apparently copied a “hidden” emergency key
and used it to enter H's apartment without her consent. During
two visits, SPC Saunders locked himself in H's kitchen and
threatened to kill himself. Even after receiving a no-contact
order from his commander, SPC Saunders continued to call and
visit H. Eventsfinally came to a head shortly after SPC Saun-
ders stopped by H's apartment, demanding that she return let-
ters and gifts he had given her. The electricity went out in H's
apartment, and when she went to check the fuse box, SPC Saun-
ders pulled her inside the apartment and sexually assaulted
her.®

Specialist Saunders was charged with “harassment” as ser-
vice-discrediting conduct in violation of Article 134, Clause 2.
Because the UCMJ contains no specific offense covering this

76. See MCM, supra note 30, pt. IV, 15¢(5); id. MiL. R. Evip. 801(d)(2)(E).

77. Seeid. pt. IV, 15¢(7).

course of conduct, and because the federal Assimilative Crimes
Act (ACA) does not apply to crimes committed overseas® the
government modeled the specification after a Georgia “anti-
stalking” statute.®? Significantly, the specification added a ser-
vice-discrediting element and omitted the Georgia law’s
requirement that the conduct be done “for the purpose of
harassing and intimidating the other person.”8® In atrial before
members, the military judge denied adefense motion to dismiss
the specification for failure to state an offense, and she
instructed the panel, defining harassment as “a knowing and
willful course of conduct directed at a specific person which
would cause substantial emotional distress in a reasonable per-
son or which placed that person in reasonable fear of bodily
injury.”8 The panel found SPC Saunders guilty of the
offense.®

On appeal, the CAAF affirmed the conviction in a unani-
mous decision, holding that the specification adequately stated
an offense and that SPC Saunders had sufficient notice that his
conduct was subject to criminal sanction.?® In doing so, the
court reviewed the two components of “notice” required for
criminal liability.

First, due process notice requires that a person have fair
warning that his contemplated conduct is subject to criminal
sanction.®” In a previous decision during its 2003 term, United
Sates v. Vaughan, the CAAF affirmed a conviction for child
neglect charged under Article 134, Clause 2.8 Asin Saunders,
Vaughan's misconduct was not captured under the enumerated
articles of the UCMJ, and because the acts occurred in Ger-
many, the government was unable to assimilate local child
neglect laws under the ACA. Nevertheless, the CAAF rea-
soned that Vaughan received “fair notice” that her conduct was

78. See, e.g., Mgor Timothy Grammel, Justice and Discipline: Recent Developments in Substantive Criminal Law, Army Law., Apr. 2001, at 79 (citing Judge
Learned Hand in referring to conspiracy as “the darling of the prosecutor’s nursery”); see also lan H. Dennis, The Rationale of Criminal Conspiracy, 93 Law Q. Rev.
39 (1977); Phillip E. Johnson, The Unnecessary Crime of Conspiracy, 61 CaL. L. Rev. 1137 (1973); Neal Kumar Katyal, Conspiracy Theory, 112 YaLe L.J. 1307

(2003).
79. United States v. Saunders, 59 M.J. 1 (2003).
80. Id. at 2-4.

81. 18 U.S.C. § 13 (2000).

82. Ga. Cope AnN. 8 16-5-90 (1997). The Georgia law prohibits a knowing and willful course of conduct, directed at a victim, which causes emotional distress by
placing the victim in reasonable fear of death or bodily harm. 1d. The Saunders opinion contains the entire specification, which may be helpful to counsel in future

cases. See Saunders, 59 M.J. at 5.
83. Id.at6n.5.

84. Id. at 5.

85. The members excepted and substituted language in the specification to accurately reflect the overt acts committed by the accused. Seeid.

86. Id.at 9.

87. Id. at 6 (citing United States v. Vaughan, 58 M.J. 29, 31 (2003)).
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criminal from several other sources, including state laws, mili-
tary case law, military custom and usage, and military regula-
tions.®

In Saunders, the court recognized that the accused’s conduct
was likewise prohibited, in varying degrees, by “anti-stalking”
statutesin all fifty statesand in the District of Columbia.® The
court also identified a federal crimina law—the interstate
stalking statute—which would prohibit SPC Saunders’ course
of conduct if it occurred under necessary jurisdictional condi-
tions within the United States.® Taken together, these statutes
and cases provided SPC Saunders fair notice that his course of
conduct was subject to criminal prosecution.

The court also found that framing the accused's acts as ser-
vice-discrediting misconduct, rather than as a specific intent
offense, did not deprive him of fair notice.®> Citing Supreme
Court precedent, the court noted that charging service-discred-
iting conduct does not necessarily require published advance
notice of the precise el ements; rather, the full spectrum of what
is service-discrediting may be defined by military custom and
usage.®® Here, SPC Saunders was on fair notice that his course
of conduct was criminal, because a reasonable soldier would
have understood such actions were service-discrediting.®

To satisfy the second component of notice, the accused must
have “fair notice as to the standard applicable to the forbidden
conduct” against which he must defend.®® Here, the court held
that the specification provided SPC Saunders with adequate
notice of the elements of the offense and described conduct a
reasonabl e fact finder could determine was service-discrediting
in the context presented.®®

The result in Saunders, taken together with Vaughan, is
noteworthy for several reasons. First, the cases expressly per-

mit charging stalking and child neglect under Article 134,
Clause 2. Thisis particularly significant to prosecutors in an
overseas environment, where thereisno local law to assimilate
under the ACA. Inrecognizing the offenses as service-discred-
iting misconduct, the court resolved a split among the service
courts. Until Vaughan was decided, the Army did not recognize
child neglect as a viable offense under Article 134 when no
actual harm came to the child, but the Air Force had allowed
such an offense.®” Second, the CAAF opened the door to charg-
ing awiderange of conduct that would otherwise be punishable
only under state law. Thus, when faced with unusual fact situ-
ations not covered by the enumerated UCMJ crimes, the gov-
ernment may seek out relevant state law and other sources, both
to assist in drafting specifications and instructions and to satisfy
due process notice requirements. Counsel, however, should
take note of the CAAF's exhaustive review of relevant state
statutes in Saunders. Not all charged conduct will be prohib-
ited by federal and state law to the same extent as stalking or
child neglect. Counsel for both sides should examine how con-
sistently these other sources of law track the conduct in a pend-
ing case and argue whether such sources effectively satisfy the
accused’sright to fair notice that the charged conduct is crimi-
nal.

Finally, Saunders and Vaughan may indicate the CAAF's
increasing willingness to accept non-typical charging practices
when the purpose of doing so closes a “loophole” that effec-
tively gives overseas military members license to commit acts
that would be criminal in the United States. By permitting such
offenses to be charged under Article 134, the CAAF has given
additional protection to victims—specifically, targets of harass-
ment and children at risk of harm—uwhere their location over-
seas previoudly afforded them far less robust protection.

88. Vaughan, 58 M.J. at 30; see Magjor David D. Velloney, Recent Developmentsin Substantive Criminal Law: A Continuing Education, ArRmy Law., Apr./May 2003,

at 74 (discussing Vaughan).

89. Vaughan, 58 M.J. at 31-32.

90. Saunders, 59 M.J. at 7. Military practitioners should note that some of these laws have legitimately served asthe basisfor courts-martial convictions when assim-
ilated under the ACA and charged as violations of Article 134, Clause 3. |d. at 8 (citing United States v. Sweeney, 48 M.J. 117 (2000); United States v. Rowe, ACM
No. 32852, 1999 CCA LEXIS 125 (A.F. Ct. Crim. App. 1999), rev. denied, 52 M.J. 417 (1999)).

91. Id. at 7 (citing 18 U.S.C. § 2261A (1997)).
92. Id.at 9.
93. 1d. at 8-9 (citing Parker v. Levy, 417 U.S, 733, 752-56 (1974)).

94. Id. at 9.

95. Id. (quoting United States v. Vaughan, 58 M.J. 29, 31 (2003) (citing Parker v. Levy, 417 U.S. 733, 755 (1974))).

96. Id. at 9-10.

97. SeeVaughan, 58 M.J. at 31-32; compare United Statesv. Wallace, 31 M.J. 561 (A.C.M.R. 1991), with United States v. Foreman, ACM No. 28008, CMR LEXIS

622 (A.F.C.M.R. May 25, 1990) (unpublished).
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Constructive Force in Non-Consensual Sex Offenses
United States v. Simpson®

For eighteen months, Staff Sergeant (SSG) Delmar Simpson
wasadrill sergeant assigned to the U.S. Army Ordnance Center
and School at Aberdeen Proving Ground, Maryland.®® During
this period, SSG Simpson participated in numerous acts of sex-
ual misconduct with more than a dozen female trainees
assigned to the two companies of which he was a member.1®
Evidence at trial portrayed SSG Simpson as having areputation
asan intimidating, tough disciplinarian. A physically imposing
man, he stood six feet, four inches tall, comparatively much
larger than his victims.1%

As the Army Court of Criminal Appeals (ACCA) noted,
SSG Simpsonwas a*“ sexual predator who carefully selected his
victims.”192 |n short, the evidence showed that SSG Simpson’s
behavior often followed a similar pattern: he ordered female
traineesto report to his office, made deliberate, repeated sexual
advances toward them, and then had sexual intercourse with
them. He also had sexual intercourse with victims after using
his authority to order them to remote areas of the barracks and
to his on-post quarters.1%

98. United States v. Simpson, 58 M.J. 368 (2003).

The testimony of SSG Simpson’s various victims estab-
lished that they offered little, if any resistance to his demands,
either because they believed resistance was futile or because
they feared injury or other harm.®* Consequently, the military
judgeinstructed the panel, in addition to the elements of rape,’®
on the concept of “constructive force” and its potential impact
on the elements of force and lack of consent.’® The panel found
SSG Simpson guilty, inter alia, of eighteen specifications of
rape and twelve specifications of indecent assault.’®” In an
opinion containing a concise discussion of the substantive law
of rape, the ACCA affirmed the bulk of the convictions.’®

On appeal to the CAAF, Simpson argued that the military
judge’s constructive force instruction was erroneous. The
CAAF unanimously affirmed the ACCA’s decision, adopting
much of the lower court’s rationale in its opinion.’® The court
held that the military judge’s instructions sufficiently informed
the members of the elements of rape, including force and lack
of consent, and that constructive force could satisfy both ele-
ments.**® In doing so, the court highlighted three key points.
First, the court endorsed the ACCA'slist of “factors’ that sup-
ported a finding of constructive force on the facts of the case,
emphasizing that rank disparity aloneisinsufficient.®! Second,

99. United Statesv. Simpson, 55 M.J. 674, 679, 693 (Army Ct. Crim. App. 2001). Although the CAAF opinion does not address the underlying facts of the casein
detail, it cites the lower court opinion, which contains an extensive discussion of the factual and procedural background. Simpson, 58 M.J. at 370.

100. Following an investigation into one trainee’s complaint of a non-sexual assault, SSG Simpson received arehabilitative transfer to another company in the same

battalion. Smpson, 55 M.J. at 695.
101. Id. at 693.

102. Id. at 709.

103. Id. at 698-707.

104. Id. at 707-09.

105. United Statesv. Simpson, 58 M.J. 368, 377 (2003). Article 120 defines the elements of rape asthe following: (a) That the accused committed an act of sexual
intercourse; and (b) That the sexual intercourse was done by force and without consent. UCMJart. 120 (2002).

106. Simpson, 58 M.J. at 377-79. The military judge included the following in hisinstructions:

In the law of rape, various types of conduct are sufficient to constitute force. The most obvioustypeisactual physical force, that is, the appli-
cation of physical violence or power to compel the victim to submit against her will. Actual physical force, however, is not the only way force
can be established. Where intimidation or threats of death or physical injury make resistance futile, it is said that constructive force has been
applied, thus satisfying the requirement of force. Hence, when the accused’s actions and words or conduct, coupled with the surrounding cir-
cumstances, created a reasonable belief in the victim’s mind that death or physica injury would be inflicted on her and that further resistance
would be futile, the act of sexua intercourse has been accomplished by force. ... Thereisevidence, which, if believed, may indicate that the
accused used or abused hismilitary position and/or rank and/or authority in order to coerce and/or force the alleged victim to have sexual inter-
course. Indeciding whether the accused possibly used or abused his position, rank or authority and whether the alleged victim had areasonable
belief that death or physical injury would beinflicted on her and that further resistance would be futile under the totality of the circumstances,
you should consider al the evidence presented in this case that bears on those issues.

Id.

107. Inaddition, SSG Simpson pled guilty to numerousviolations of ageneral order prohibiting personal relationships between cadre membersand trainees. Smpson,

55M.J. at 678.

108. Id. at 695-97, 710. The ACCA set aside and dismissed, on factual sufficiency grounds, three indecent assault specifications and one rape specification, modified

several other specifications, and reassessed the sentence. 1d. at 709-10.

109. Smpson, 58 M.J. at 377-79.

JULY 2004 THE ARMY LAWYER « DA PAM 27-50-374 87



the court recognized that force and lack of consent are separate
elements of rape, although they are often so “intertwined” that
the same evidence may prove both of them.'2 Finally, the court
held that constructive force arising through the abuse of mili-
tary authority may satisfy both elements, even though avictim
doesnot fear “great bodily harm.” ** Despite contrary language
in the MCM and the Military Judges Benchbook (Benchbook),
the court held that a victim need only reasonably believe that
resistance would be futile or that she would suffer some physi-
ca injury.4

Although Smpson is notable, it is not because it breaks new
legal ground. After al, the doctrine of constructive force has
been around since the infancy of the UCMJ.** Smpson is per-
haps most noteworthy because it clarifies the conflict between
case law, the MCM, and the Benchbook regarding the level of
fear required to negate consent and to satisfy the force element.
The caseis aso instructive because it lays out factors that may
support afinding of constructive force. Whilethe court did not
describe these factors as a “test” and did not specify the quan-
tum of evidence necessary to make such a finding, military
practitioners may find thelist helpful in evaluating the presence
or absence of constructive force in future cases.'® Moreover,
Smpson may be helpful, particularly to new counsel, because it
discusses the interrel ated concepts of force and lack of consent.
In cases involving constructive force, these closely related ele-
ments often cause confusion, because constructive force may
act as a substitute for the element of force, and it may also

110. Id.

negate an otherwise permissible inference of the victim’s con-
sent.1’

False Satements to Civilian Police May Be Official
United States v. Teffeau8

Staff Sergeant (SSgt) Charles Teffeau was assigned to a
recruiting substation in Wichita, Kansas. During the morning
of aduty day, SSgt Teffeau told his supervisor that he and afel-
low recruiter, SSgt Finch, were going to a nearby town as part
of their recruiting duties. The two men drove a government
vehicle to the home of a Delayed Entry Program (DEP) recruit
to celebrate the impending departure for boot camp of another
recruit, Ms. Keely. They stopped to buy beer on theway. After
their arrival, SSgt Teffeau and SSgt Finch drank liquor with Ms.
Keely for ailmost three hours, while they remained in their uni-
forms. Later, asthey were returning from a nearby lake where
they continued the celebration, SSgt Finch and Ms. Keely were
involved in a single-car accident. Ms. Keely was killed and
SSgt Finch wasinjured. Staff Sergeant Teffeau, who was driv-
ing the government vehicle, was not injured.*°

Local police officers, who were aware of SSgt Teffeau’s mil-
itary status and duties, interviewed him more than once as part
of their investigation into the accident. At times during the
course of these interviews, SSgt Teffeau was in uniform and
accompanied by hissupervisor. He made three fal se statements

111. Id. at 377. The ACCA opinion identified the following facts in the case, which demonstrated constructive force:

(1) the appellant’s physically imposing size; (2) his reputation in the unit for being tough and mean; (3) his position as a noncommissioned
officer; (4) his actual and apparent authority over each of the victims in matters other than sexual contact; (5) the location and timing of the
assaults, including his use of his official office and other areas within the barracks in which the trainees were required to live; (6) hisrefusal to
accept verba and physical indications that his victims were not willing participants, and (7) the relatively diminutive size and youth of hisvic-

tims, and their lack of military experience.
Smpson, 55 M.J. at 707.
112. Smpson, 58 M.J. at 377.

113. Id. at 377-78.

114. 1d. at 378-79 (citing United States v. Cauley, 45 M.J. 353, 356 (1996)). The MCM and the Benchbook use “reasonable fear of death or great bodily harm” to
describe situations in which constructive force may negate an inference of consent. See MCM, supra note 30, pt. 1V, § 45¢(1)(b); U.S. Der'T oF ARMY, Pam. 27-9,
LEGAL Services: MILITARY Jubces' BeEncHBook ch. 3, para. 3-45-1 n.6 (15 Sept. 2002) [hereinafter BENCHBOOK].

115. See Smpson, 55M.J. at 696 (citing MANUAL FOR CourTs-MARTIAL, UNITED STATES, pt. IV, 1199a(1951); United Statesv. Henderson, 15 C.M.R. 268, 273 (C.M.A.
1954) (discussing the history of constructive force in military jurisprudence).

116. A note of caution—counsel should not misinterpret the Smpson factors, which are drawn from the rel atively egregious facts of that case, as the bright line stan-
dard for constructive force. Instead, they should argue for or against a constructive force based on the totality of the circumstances in each case. Moreover, severa
of the sexual offenses described in Smpson clearly involved the use of actual force. Although the CAAF considered only the issue of constructive force, the ACCA
opinion squarely addressed multiple instances in which SSG Simpson used actual force to rape his victims. See Smpson, 55 M.J. at 707.

117. See MCM, supra note 30, pt. 1V, 145c(1)(b). Thisconfusion is not aided by the fact the discussion of these elementsisjust as often “intertwined” in appellate
court opinions and in the MCM. Seeid.; Smpson, 58 M.J. at 377-78.

118. United States v. Teffeau, 58 M.J. 62 (2003). This article also addresses the Teffeau case in its discussion of variance. Seeinfra.

119. Teffeau, 58 M.J. at 63-64.
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to the police concerning the events surrounding the accident.*?°
Attrial, the defense moved to dismiss the specificationsfor fail-
ureto state an offense, arguing that the statements were not offi-
cia under Article 107, UCMJ.*2 The military judge denied the
motion and made findings of fact and conclusions of law to sup-
port hisdecision.'? The panel found SSgt Teffeau guilty of the
specifications, and the Navy-Marine Court affirmed.’?

In a unanimous decision, the CAAF affirmed, holding the
statements to local police were “official” and thus within the
scope of Article 107.2¢ At the outset, the court noted that Arti-
cle 107 sweeps more broadly than the federal law prohibiting
false statements, because the “primary purpose of military
criminal law—to maintain morale, good order and discipline—
has no parallel in civilian criminal law.”?> The court then
found that the entire incident and investigation “bore a direct
relationship to Appellant’s duties and status” as a military
recruiter.’?® |n support of thisconclusion, the court offered alit-
any of pertinent facts indicating the strong nexus between the
events and SSgt Teffeau’'s military duties.** Further, the court
noted that military authorities were also investigating the inci-
dent and that the subject matter of the police investigation was
within the jurisdiction of the courts-martial system.'®

At first glance, Teffeau appearsto be a groundbreaking case,
one that dramatically expands the government’s power to crim-
inalize conduct previously not punishable under the UCMJ.
While the case will certainly open up awide realm of inquiry
into the rel ationship between the accused’s position, hisauthor-
ity and the underlying subject of any false statements, the
CAAF has defined the standard so that such situations will
likely be uncommon, if not rare.

First, the court repeatedly emphasized the “clear and direct
relationship” between the underlying circumstance and the
accused’sduties. This appearsto be astrict standard, and given
the multiple facts supporting the nexus in Teffeau, a burden
which will be difficult to meet in many cases.’® Second, the
court noted several times that the underlying subject matter
itself—arecruiter’sinvolvement in the death of arecruit—gen-
erated substantial military interest. Again, many situations
involving soldiers will likely not create the same level of mili-
tary interest.

Taken together, these apparent limitations show that Teffeau
will probably have amore modest impact. Nevertheless, when
combined with Fisher, discussed below, Teffeau demonstrates
the CAAF s willingness to interpret a crime broadly enough to

120. 1d. at 67-68. The contents of the false statements were not discussed in either the Navy-Marine Court or the CAAF opinions.

121. 1d. at 68. “[O]fficial statementsincludeal . . . statements made in the line of duty.” MCM, supra note 30, pt. IV, 131c(1).

122. Teffeau, 58 M.J. at 62.

123. United States v. Teffeau, 55 M.J. 756 (N-M. Ct. Crim. App. 2001). The defense also challenged the false official statement specifications, arguing that he had
no independent duty or obligation to speak at the time he was interrogated. The defense cited the MCM, supra note 30, pt. 1V, 131c(6)(a), which read, “A statement
made by an accused or suspect during an interrogation is not an official statement within the meaning of the article if that person did not have an independent duty or
obligation to speak.” 1d. This provision has since been eliminated from the MCM.

124. Teffeau, 58 M.J. at 69; UCMJ art. 107 (2002).

125. Teffeau, 58 M.J. at 68 (citing United Statesv. Solis, 46 M.J. 31, 34 (1997)). The federal false statement law requires that the matter fall under federal jurisdiction
and that the false statement be “material.” See 10 U.S.C. § 1001 (2000). From the appellate opinions, it is difficult to tell if the result in Teffeau would be different
under federal law, because the contents of the fal se statements were not mentioned, as discussed supra at note 124.

126. Teffeau, 58 M.J. at 69.
127. 1d. The court wrote:

Appellant knew Staff Sergeant Finch and both women asaresult of hisofficial duties. Appellant reported to his supervisor that he was meeting
with someone in Winfield on January 3, implying to [Gunnery Sergeant] Quilty that the meeting was related to Appellant’s recruiting duties.
Both the women were newly recruited into the Marine Corps DEP, and both had used SSgt Finch asarecruiter. Appellant and SSgt Finch used
an official government vehicle when they went to meet the women. Appellant and SSgt Finch were in uniform when they went to meet the
women. Unquestionably, the entire sequence of events had its origin in Appellant’s duties, responsibilities, and status as arecruiter. The Win-
field police were aware of Appellant’s duties and status. A military supervisor accompanied Appellant to the Winfield Police Department the
night of the accident. Appellant wasin uniform when interviewed by the Winfield police officers.
Id.

128. 1d. Whilethisistrue, it doeslittle to increase the nexus to the appellant’s duties since the UCM J has worldwide jurisdiction over crimes committed by military
memberson active duty. Likewise, had the court not ruled that the statementswere “official,” then the statements would not be subject to punishment under the UCMJ.

129. For example, consider whether the same nexus would exist in amore typical situation, in which the accused isajunior enlisted soldier not occupying a position
of trust and authority. There would probably not be a sufficient nexus because the accused’s status would not factor so heavily in the equation. Also, consider whether
the court would find a nexus if an accused lies for some purpose other than to cover up hisinvolvement in a crime during an ongoing investigation. If hesimply lies
for some less serious, yet still unlawful purpose, the court may not “go the extra mile,” to protect the integrity of the investigative process, as it apparently did in
Teffeau.
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encompass the misconduct of ablameworthy accused. Regard-
less of whether this caseis potentially broad or a more limited,
result-oriented holding, it is clear that the CAAF will look
closely at an accused’s position and the risk his conduct poses
to the military justice system.

False Swearing by Omission
United States v. Fisher®

Specialist Justin Fisher’s roommate, Private First Class
(PFC) Winchell, was murdered in his barracks at Fort Camp-
bell, Kentucky. Throughout the day and evening leading up to
the murder, SPC Fisher provided Private (PVT) Glover with
beer and taunted him about losing a fistfight to PFC Winchell
the previous day. That night, while Fisher and Glover werein
Fisher’s barracks room, and PFC Winchell was asleep on a cot
inthe hallway, Glover became increasingly agitated, pacing the
room, muttering and swinging a baseball bat. After about ten
minutes, PVT Glover told Fisher he wanted to “f**k up” PFC
Winchell, to which Fisher replied, “Go for it.” Glover then left
the room and hit the sleeping Winchell in the head and neck
with the baseball bat, killing him. Glover then returned to
Fisher’s room and said he had just “whooped [ PFC Winchell’g]
ass.” Fisher then helped Glover wash blood off the bat.*%

In three separate sworn statements to CID, SPC Fisher
feigned ignorance and mischaracterized his involvement in the
course of events. Attrial, SPC Fisher pled guilty to false swear-
ing regarding all three statements.'® The third statement,
which gave rise to the issue on appeal, omitted the facts that
Glover left the room after saying he wanted to “f**k up” PFC
Winchell and that SPC Fisher responded, “Go for it.”*** During
the providence inquiry regarding the third statement, SPC
Fisher agreed with the military judge’s characterization that the
statement was false “by omission,” becauseit failed to mention

130. United Statesv. Fisher, 58 M.J. 300 (2003).
131. Id. at 301.

132. Id. at 301-02.

Glover’s final statement of his intent to assault Winchell.*3*
Fisher further admitted the statement was fal se because Glover
did not walk to Winchell’s side of the room and because Fisher
did not believe Glover was going “home” when he left the
room, as he said in the statement.'®® The military judge
accepted SPC Fisher’spleaand found him guilty of false swear-
ing, in violation of Article 134.1%

On appeal, the only issuethe CAAF granted was whether the
guilty plea was improvident because it was based on informa-
tion omitted from the statement.™®” In aunanimous decision, the
CAAF affirmed the conviction, finding instead that that state-
ment in question contained numerous literal falsehoods.’*® The
court explicitly declined to reach the issue of whether the guilty
pleawas provident if based solely on information omitted from
the statement.’*® In doing so, the court took great care to avoid
affirming the falsity of those portions of the statements SPC
Fisher agreed were false by omission, yet which contained no
literal falsehoods that could be confirmed by the record.#

Fisher is significant because it leaves open the question of
whether statements rendered false by omission are the proper
subject of false swearing charges. Although the CAAF did not
rule on theissue, the decision impliesthat charging actual false-
hoods is the preferred course of action. Further, the court’s
obvious effort to identify and explain how SPC Fisher’s state-
ments were literally false may show its willingnessto sustain a
guilty plea based on relatively insignificant statements, so long
as an accused clearly intends to mislead investigators by not
telling the full story. Theresult in Fisher may spring from the
fact that the case was a guilty plea, or it may signal the court’s
distaste toward attempts to interfere with the administration of
justice. If thelatter istrue, then Fisher, like Teffeau, may dem-
onstrate that the CAAF will not narrowly construe crimes gov-
erning conduct clearly intended to subvert the criminal justice

133. Id. at 303. The third sworn statement contained the following narrative, which served asthe basis for the specification: “[T]hen he [PVT Glover] waked over
to Winchell’s side of the room, and shortly thereafter | hear [sic] the room door shut. | did not think anything of it, | assumed Glover went home. | did not think

anything of it until he came back.” Id. at 302.
134. 1d.
135. Id. at 303.

136. Id. at 300.

137. Id. at 301. The court identified the issue, as framed by the appellant, “Whether appellant’s plea of guilty . . . is provident where the allegedly false statement

was information omitted from an otherwise literally true statement to the CID.” Id.

138. Id. at 304.

139. Id.

140. 1d. These portions included Fisher’s statements that he “did not think anything of it” after Glover left the room. Id.
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system. Even so, counsel should be cautious about charging
such conduct as false swearing.

Undoubtedly, the better course of action isto charge only the
literal falsehoods as false swearing or as false official state-
ments under Article 107. Of course, when the government
makes charging decisions, it does not know whether the
accused will plead guilty, and if so, what portions of a statement
the accused will admit are false. When the accused failsto tell
“thewholetruth,” government counsel may find it necessary to
proceed under the theory of false statement by omission.** |f
the accused intends to plead guilty, however, the government
should take great care during plea negotiations to secure a stip-
ulation of fact that shows the statements are factually false.

Disobedience Offenses
No-Contact Order Not Overbroad or Void for Vagueness
United States v. Moore!'#?

In response to complaints that he improperly touched a dis-
abled civilian employee, Fire Control Technician Second Class
(FC2) James Moore's supervising petty officer ordered him
“not to converse with the civilian workers’ in an on-base dining
facility.**® Within a half hour, however, FC2 Moore disobeyed
the order by speaking to another civilian employee about the
incident. He was charged and convicted, inter alia, of failureto
obey a lawful order.’** On appeal to the CAAF, FC2 Moore
challenged the order as being unconstitutionally vague and
overbroad.*

The CAAF affirmed the conviction in a unanimous opinion,
which discussed several of the basic precepts underlying the

offense of disobedience.*® First, the CAAF stated, asuperior’s
order is presumed to be lawful and is disobeyed at the subordi-
nate's peril. To sustain this presumption, an order must relate
to military duty, it must not conflict with the statutory or consti-
tutional rights of the person receiving the order, and it must be
a specific mandate to do or not to do a specific act.**” Second,
the right of free speech in the armed services is not unlimited;
it must be balanced against the “paramount consideration of
providing an effectivefighting force” for national defense.’® In
sum, the court held, an order is presumed lawful if it hasavalid
military purpose and is a clear, specific, narrowly drawn man-
date.!*®

Here, the no-contact order was not overbroad in violation of
the First Amendment.*® Noting that the Supreme Court recog-
nizes the military as a separate society with a need for obedi-
ence, the court found it unnecessary to determine whether, at its
outer limits, the no-contact order was unconstitutional .t
Given the context of the order and FC2 Moore's almost imme-
diate violation of the order, it was not overbroad. Furthermore,
the order was not void for vagueness in violation of the Fifth
Amendment.®? Due process requires that an accused have
actual notice of an order’s nature and terms and fair notice that
his conduct is proscribed.® Again, the court found that under
the circumstances of the order and FC2 Moore's conduct, he
had actual and fair notice that his conduct was criminal.

The Moore case demonstrates how the “contextual
approach” can save what might otherwise be considered an
overbroad order. A civilian may challenge a law restricting
First Amendment rights on its face, using hypothetical situa-
tions to show how the law might impermissibly burden pro-
tected speech. On the other hand, a military member may only

141. Of course, to prove such an offense, the government must have evidence showing the purported omissions made the sworn statement false. In most conceivable
cases, thiswill consist of contradictory admissions or other evidence showing the accused knew something yet failed to mention it in the statement. Such evidence
should also be sufficient to prove a statement contains literal falsehoods in most cases. Without such evidence, it will be quite difficult to prove a statement is false
by omission, unless the accused pleads guilty and admits to the omissions during providency.

142. United Statesv. Moore, 58 M.J. 466 (2003).
143. 1d. at 467.

144. |d. at 466-67.

145. Id. at 467.

146. Id.

147. 1d. at 467-68 (citing MCM, supra note 30, pt. |V, para. 14.c.(2)(a); United States v. Nieves, 44 M.J. 96, 98 (1996)).

148. 1d. at 468 (citing United States v. Brown, 45 M .J. 389, 396 (1996) (quoting United Statesv. Priest, 45 C.M.R. 338, 344 (C.M.A. 1972))).

149. Id.

150. U.S. Const. amend. I.

151. Moore, 58 M.J. at 468-69 (citing Parker v. Levy, 417 U.S. 733, 743 (1974)).

152. U.S. Const. amend. V.

153. See supra note 91 and accompanying text.
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challenge such alaw—or in this case an order with alegitimate
military purpose—given the circumstances surrounding the
order and how it was violated.*® Moore further reinforces the
CAAF's commitment to the principles underlying a superior’s
broad authority, even when this authority is used to curtail a
military member’s constitutional rights. Finally, Moore is
instructive because it succinctly lays out the requirements for a
lawful order, which may serve asatutoria for new counsel and
auseful refresher for their more experienced counterparts.

No Need to Prove Improper Purpose for Disobedience
United Statesv. Thompkins!>

Airman First Class (A1C) Tomal Thompkins was involved
in an off-base fight with other military members during which
a bystander was shot. To ensure A1C Thompkins did not dis-
cuss the matter with other personnel under investigation, his
commander ordered him not to have any contact with several
named persons, including A1C Smallwood. While under this
order, A1C Thompkins told A1C Smallwood'’s girlfriend he
needed a compact disc, which A1C Smallwood had apparently
borrowed. A few dayslater, investigators saw A1C Smallwood
give the compact disc to A1C Thompkins. Airman First Class
Thompkins was charged with and found guilty, inter alia, of
willfully disobeying his commander’s no-contact order. At
trial, the defense challenged the legality of the order, but on
appeal to the CAAF, A1C Thompkins instead challenged the
conviction for legal sufficiency.!*®

The CAAF affirmed, finding that A1C Thompkins' initia-
tion of contact through athird party and his subseguent contact
with A1C Smallwood were legally sufficient evidence to sus-
tain the conviction.®™” The CAAF held that a military member
who violates the terms of a no-contact order is subject to pun-
ishment under either Article 90 or Article 92, without the need
to prove the contact was made for an improper purpose.*® The

154. See United States v. Padgett, 48 M .J. 273, 278 (1998).
155. United States v. Thompkins, 58 M.J. 42 (2003).
156. Id. at 44-45.

157. Id.

court held that public policy supports the strict reading of a no-
contact order issued by a commander with a legitimate interest
in deterring contact between a military member and another
person.’®® Thus, a commander is not required to scrutinize
every unauthorized contact, after the fact, to find that the
accused had an unlawful purpose.1®

Thompkins is significant because it establishes a bright line
rule: commanders need not eval uate whether disobedience of a
no-contact order had a non-criminal purpose so long as the
order waslawful. The case also highlightsthelimits of the con-
textual approach described in Moore. Although the court will
consider the context of an accused’s violation of an order in
determining whether the order was vague or overbroad, it will
not examine the underlying reason for the disobedience, unless,
of course, that reason raisesalegal defense, such asjustification
or duress. Taken together, the Moore and Thompkins decisions
reveal the CAAF s willingness to support the legitimate use of
command authority. The cases also show the court’s recogni-
tion that relatively minor disobedience offenses can have a
powerful impact on good order and discipline, even when the
immediate harm is not apparent.

Child Pornography: United States v. O’ Connor?

Senior Airman (SrA) Barry O’ Connor pled guilty, inter alia,
to receiving and possessing images depicting child pornogra-
phy, in violation of the Child Pornography Prevention Act of
1996 (CPPA), charged under Article 134, Clause 3.1%2 After the
Air Force Court and the CAAF affirmed the convictions, SrA
O’ Connor petitioned the Supreme Court for certiorari, arguing
that the definition of child pornography was unconditionally
vague and overbroad.’® In light of its recent decision in Ash-
croft v. Free Speech Coalition,'® holding certain portions of the
CPPA to be unconstitutional, the Supreme Court vacated the

158. Id. at 45. Therecord did not indicate the contents of the compact disk (e.g., music or information relevant to the incident under investigation). 1d. at 44.

159. 1d. at 45.

160. Id.

161. United Statesv. O’ Connor, 58 M.J. 450 (2003).
162. 1d. at 451; 18 U.S.C. 88 2251-60 (2000).

163. O’ Connor, 58 M J. a 451.

164. Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002). Specifically, the Court found unconstitutional the prohibition against images that “appear|] to be”
minors or that are “ advertised, promoted, presented, described, or distributed in such a manner that conveys the impression” that they depict minors. Id. at 245, 258

(citing 18 U.S.C. § 2256(8)(B), (D)).
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findings and remanded the case to the CAAF for further consid-
eration.1®

On remand, the CAAF set aside the findings, holding that
the “virtual” or “actual” nature of the images was of constitu-
tional significance after Free Speech Coalition.'*® For a pleaof
guilty to aviolation of the CPPA to be provident, it must reflect
that the images depict “actual” minors, a fact which SrA
O’ Connor’s providence inquiry failed to establish.®” Noting
that the First Amendment rights of civilians and military mem-
bers “are not necessarily coextensive,” the court stated that it
will continue to closely examine the connection between con-
duct protected by the First Amendment and its effect in the mil-
itary environment.'®® Nevertheless, the court declined to
uphold SrA O’ Connor’s guilty pleaas service-discrediting con-
duct in violation of Article 134, Clause 2.1*° Here, the court
held, the pleainquiry was focused on whether SrA O’ Connor’s
conduct violated the CPPA, not on whether his conduct was of
a nature to bring discredit on the armed forces.!™® Thus, the
record did not demonstrate that he clearly understood the nature
and implications of his conduct as an Article 134, Clause 2
offense.

165. O’ Connor v. United States, 535 U.S. 1014 (2002).
166. O'Connor, 58 M.J. at 453.
167. Id. at 453-54.

168. Id. at 455.

Although the law in this area remains unsettled, O’ Connor
is important for several reasons. First, it establishes that the
“actual” character of visual depictions is now a factual predi-
cate to any plea of guilty under the CPPA and by extension, an
element of an offense charged as a violation of the CPPA.1"*
Accordingly, O’ Connor has served as the basis for invalidating
a number of convictions for CPPA violations.'? Even <o, the
CAAF |€eft open the door to charging possession of images of
child pornography under several alternativetheories of liability.
For example, the CAAF recently held an accused's possession
of such images may be service-discrediting or prejudicial to
good order and discipline, regardless of whether theimagesfall
under the unconstitutional definitions of the CPPA and are pro-
tected under the First Amendment.”® Likewise, possession of
even constitutionally-protected child pornography may consti-
tute conduct unbecoming an officer, or it may violate punitive
service regulations if viewed on a government computer.t™ In
light of the evolving case law, government counsel would be
well-advised to charge possession of child pornography both as
aviolation of the CPPA and under one of these alternative the-
ories in order to maximize the chance of the conviction being
affirmed on appeal .1

169. 1d. at 454-455; cf. United States v. Sapp, 53 M.J. 90, 92 (2000) (affirming appellant’s improvident plea to violation of the CPPA, charged under Article 134,
Clause 3, as service-discrediting conduct in violation of Article 134, Clause 2); United States v. Augustine, 53 M.J. 95, 96 (2000).

170. O’ Connor, 58 M.J. at 455.

171. Military courts of criminal appeals have affirmed convictionsin several recent cases, finding the evidence sufficient to show the images at issue depicted actual
children. See United Statesv. Sollmann, 59 M.J. 831 (A.F. Ct. Crim. App. 2004); United States v. Schornborn, 2004 CCA LEXIS 70 (N-M. Ct. Crim. App. Mar. 22,
2004) (unpublished) (holding the “actual character” of the images and the accused's providence inquiry showed that the images were of actual minors); United States
v. Moffeit, 2004 CCA LEXIS 55 (A.F. Ct. Crim. App. Feb 18, 2004) (unpublished) (affirming finding of guilt when expert testimony and photographs themselves
provided convincing evidence that they depicted actual children); United Statesv. Tynes, 58 M.J. 704 (Army Ct. Crim. App. 2003) (affirming conviction for possession
of images depicting actual children). Of particular interest, the Tynes opinion contains appendices with pattern instructions for military judges to use when instructing
on violations of 18 U.S.C. §8 2252A (a)(2) and 2252A (a)(5)(B) (2002) (receipt and possession of child pornography). Tynes, 58 M.J. at 710-13.

172. See, e.g., United Statesv. Lee, 59 M.J. 261 (2004); United States v. Harrison, 59 M.J. 262 (2004); United States v. Mathews, 59 M.J. 263 (2004); United States
v. Veenstra, 2004 CCA LEXIS 54 (A.F. Ct. Crim. App. Feb. 25, 2004) (unpublished).

173. See United States v. Mason, No. 02-0849, 2004 CAAF LEXIS 539 (June 10, 2004) (holding accused's guilty pleato a violation of the CPPA improvident, yet
affirming the plea' s providency to alesser-included offense under Clauses 1 and 2 of Article 134); United Statesv. Irvin, No. 03-0224, 2004 CAAF LEX1S 538 (June
10, 2004).

174. See United States v. Mazer, 58 M.J. 691 (N-M. Ct. Crim. App. 2003), rev. granted, 59 M.J. 217 (2003) (specifying as an issue whether possession of child por-
nography can serve as a basis for conviction under Article 133 for conduct unbecoming an officer, in light of O’ Connor); United States v. Cream, 58 M.J. 750 (N-M.
Ct. Crim. App. 2003) (affirming conviction for storing and viewing pornographic images on a government computer, in violation of the Joint Ethics Regulation).

175. Although this practice may result in a multiplicity motion from the defense, it would eliminate any concerns about notice if the panel found the accused guilty
of—or an appellate court affirmed the conviction under—the charged aternative theory as a lesser-included offense. See United States v. Foster, 40 M.J. 140, 143
(C.M.A. 1994) (“[I]t seems clear to us that sound practice would dictate that prosecutors plead not only the principal offense, but also any analogous Article 134
offenses as alternatives.”).
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Raising the Mistake of Fact Defense
United States v. Hibbard*™®

Chief Master Sergeant (CM Sgt) Bobby Hibbard was
charged with raping a subordinate noncommissioned officer,
Technical Sergeant (TSgt) W, while both were deployed to
Saudi Arabia. At trial, TSgt W testified that on her arrival,
CMSgt Hibbard showed her around the base, pointing out a
“private” swimming pool. She testified that two days later,
after CM Sgt Hibbard repeatedly asked her to accompany him
to the pool, TSgt W eventually agreed to go with him. That
evening, the two spent about an hour in the pool and in an adja-
cent hot tub, when CM Sgt Hibbard unexpectedly rushed at
TSgt W and sexually assaulted her. Soon afterward, CM Sgt
Hibbard and TSgt W had sexual intercourse, which shetestified
was nonconsensual, on the pool deck. Toward the conclusion
of her direct testimony, TSgt W stated that after the incident,
CM Sgt Hibbard offered, “Well, at least thiswas consensual,” as
they were preparing to leave the pool area.”

Throughout the trial, the defense theory was that no sexual
intercourse occurred and that TSgt W fabricated her rape ale-
gation in order to receive atransfer back to the United States.!™
Nevertheless, the defense counsel requested an instruction on
the defense of mistake of fact regarding TSgt W'’s consent to
sexual intercourse. Notably, the defense cited evidence other
than CM Sgt Hibbard's final statement to TSgt W in support of
its request.” The military judge denied the request, and the
panel found CM Sgt Hibbard guilty of rape.®

The CAAF affirmed the conviction, holding that while an
honest and reasonabl e mistake of fact as to the victim's lack of
consent is an affirmative defense to a charge of rape, the mili-
tary judge did not err by declining to instruct the panel on the
defense.’®! The court held that the totality of the circumstances,

176. United Statesv. Hibbard, 58 M.J. 71 (2003).
177. Id. at 73-74.

178. Id. at 73.

179. Id. at 74.

180. Id. at 75.

181. Id. at 72.

182. Id. at 76-77.

183. Id. at 73-75.

184. Id. at 76.

to include TSgt W’s testimony and the manner in which the
issue was litigated at trial, was insufficient to reasonably raise
the defense.*®? The court noted that the defense counsel’s open-
ing statement, cross-examination of TSgt W, case-in-chief, and
closing argument all centered on the defense theory that no sex-
ual intercourse occurred.'® While stating that the defense need
not present evidence of mistake of fact in its case on the merits
nor discuss such evidence in argument to obtain an instruction
on mistake of fact, the CAAF held that the military judge may
consider the absence of such presentation in assessing whether
the defense was reasonably raised by the evidence.’®

Hibbard is significant, especially for trial defense counsel,
becauseit effectively imposes aburden on the defense to ensure
that special defenses are reasonably raised to obtain an instruc-
tion. In this respect, the CAAF's holding appears to conflict
with the Rulesfor Court Martial (RCM) and the di scussion por-
tions of the MCM. For example, RCM 916 imposes no burden
on the defense to raise or to prove a special defense, except for
lack of mental responsibility or mistake of fact asto age for car-
nal knowledge.’® Further, RCM 920 states that the military
judge shall instruct on any special defense“inissue.”*¥ InHib-
bard, however, the unanimous court held a military judge
should consider not only the evidence presented, but also the
defense counsel’s opening statement and closing arguments.*®”

The result in Hibbard may be troubling to defense counsel
for several reasons. Although statements by counsel are obvi-
ously not evidence, Hibbard holds that such statements may
affect whether a defense is reasonably raised. During opening
statements, defense counsel should have a good grasp of what
their own witnesses will say on the stand, but their knowledge
of how opposing witnesses will testify—particularly during
cross-examination and in response to questions from mem-
bers—is naturally more speculative. To place the onus on

185. MCM, supra note 30, R.C.M. 916(b). The discussion of this sub-paragraph states, “A defense may be raised by evidence presented by the defense, the prose-
cution, or the court-martia,” and notes that multiple and inconsistent defenses are allowed. 1d. Discussion.

186. 1d. R.C.M. 920(¢)(3). Thediscussion addsthat adefenseis"“inissue” when “some evidence, without regard to its source or credibility, has been admitted upon

which members might rely if they chose.” Id.

187. Hibbard, 58 M.J. at 76.
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counsel to anticipate such evidence in an opening statement
seems unfair. Likewise, to effectively require defense counsel
intheir closing argument to address adefense the military judge
has informed them he will not instruct on seems to impose a
burden on defense counsel well beyond that required by RCM
620. Since an accused may assert inconsistent defenses raised
by the evidence, then he should be entitled to an instruction on
all applicable defenses, regardless of how central they aretothe
defense theory. This would allow his counsel to argue the
strongest defense while relying on the judges’ instructions to
get the perhaps weaker defenses—though still raised by the evi-
dence—in front of the panel. Hibbard appears to substantially
undercut this protection.

Consequently, defense counsel should be prepared to take
appropriate measures to obtain the instructions their case
requires, whether it be by éliciting evidence from government
witnesses on cross-examination, introducing it during the
defense case-in-chief, or addressing the defense during their
opening statement and closing argument. In light of Hibbard,
the defense cannot afford to rely on the court to instruct sua
sponte on defenses—particularly inconsistent defenses—when
they are only tangential to the defense theory. This may prove
to be a tricky situation in many cases, as inconsistent defenses
are allowed, yet often viewed with suspicion by a panel.

Modification'®®
United States v. Parker'®®

Sergeant (SGT) Wayne Parker was charged with rape of
multiple victims, including victim “AL.” One specification
alleged arape of AL between 1 February and 31 March 1995.
In a sworn statement to investigators in June 1995, AL said
SGT Parker raped her “in February or March,” without specify-

ing the year.’® In a videotaped deposition eleven days before
trial in April 1996, however, AL said she believed the rape
occurredin 1993. At trial, the government moved to amend the
dates in the relevant specification to read 1993. The defense
objected, arguing the amendments were major changes under
RCM 603, because the accused would not have adequate notice
to defend against a charge of such misconduct in 1993. The
military judge denied the motion.®* Next, the government
offered AL’s deposition under MRE 413 to support the charged
rapes of other victims, and the judge admitted the deposition
over defense objection.’® The government introduced no other
evidence of sexual contact between AL and SGT Parker in
1993. At the close of the government’s case, the military judge
denied adefense motion to dismissthe specification for therape
of AL under RCM 917.2%® The panel found SGT Parker guilty,
by exceptions and substitutions, of raping AL between August
1993 and March 1995.1%4

The CAAF set aside the conviction, holding the military
judge erred in denying the defense motion to dismiss.*** Noting
that the time, place and nature of SGT Parker’s interaction with
thevictimswas a“major focus’ of the “closely contested” trial,
the court held that the military judge’s pretrial rulings “estab-
lished the parameters’ for the case.’® By denying the govern-
ment’s motion to amend and by admitting AL’s deposition for
the limited purpose of MRE 413, the military judge highlighted
the government’s burden to introduce sufficient evidence to
prove the rape of AL in 1995, which it failed to meet.?” Thus,
since AL’s deposition was admitted only to support the other
charged offenses, there was no evidence of a rape of AL in
1995.2% The court stated the government could have with-
drawn and preferred new charges against SGT Parker.1%®

Parker is notable for practitioners because it highlights the
consistency between the standards used to measure a major

188. The three cases discussed infra involve the closely related issues of amendment and variance. Because both of these concepts involve changes to specifications
asalleged in the charge sheet, and because the rules for measuring the propriety of such changesare similar, military appellate courts have used the term “ modification”
to describe both types of changes. See, e.g., United States v. Moreno, 46 M.J. 216 (1997).

189. United Statesv. Parker, 59 M.J. 195 (2003).
190. Id. at 197.
191. Id. at 198.

192.

d. at 198-99.

193.

d. at 199-200.

194. Id. at 200.

195.

d. at 201.

196.

d. at 200-01.

197. Id. at 201.

198. Id.

199. Id.

JULY 2004 THE ARMY LAWYER « DA PAM 27-50-374 95



change and afatal variance. If an accused is surprised at trial
by an amendment or a variance, and if his ability to prepare a
defense is thereby compromised, then the modification is
improper and should not be allowed. If proof of the offense
requires such a change, then the government should be pre-
pared to withdraw and re-prefer the chargeif the military judge
denies the requested amendment. Likewise, defense counsel
should move for dismissal of any modified findings when the
excepted and substituted language has the same effect as a
major change.

Fatal Variance: United States v. L ovett?®

Staff Sergeant (SSgt) Joshua L ovett was charged with raping
his five-year-old step-daughter. He was also charged with
solicitation to murder his wife, the girl’s mother, to whom the
girl first described the events. At trial by members, the evi-
denceindicated that SSgt L ovett told a man he wanted his wife
“to disappear,” gave the man her picture and car keys, and dis-
cussed how much it would cost. During theinstructions confer-
ence, the government asked the military judge to instruct the
panel on a lesser-included offense of solicitation to commit a
general disorder under Article 134, UCMJ. Over defense coun-
sel’s abjection, the military judge instructed the panel on the
requested lesser-included offense, which constituted, in effect,
solicitation to obstruct justice. The panel found SSgt Lovett
guilty, by exceptions and substitutions, of the instructed lesser-
included offense.2®

In aunanimous decision, the CAAF set aside the conviction
of the modified offense.?? The court found that the original
specification put the appellant on notice to defend against solic-
itation to commit premeditated murder, an offense that is sub-
stantially different from solicitation to obstruct justice.?
Noting that findings by exceptions and substitutions “may not

200. United Statesv. Lovett, 59 M.J. 230 (2004).

be used to substantially change the nature of the offense,” the
court held that the substituted language created a material vari-
ance.?* Because this variance prevented the appellant from
adequately preparing a defense, it was fatal 2%

Lovett is significant because it clearly lays out the two-
pronged standard for afatal variance: it must be material, and
it must prejudice the accused.?®® Under the first prong, a vari-
ance is material if it substantially changes the nature of the
charged offense. Second, such a variance is prejudicial if it
places an accused at risk of another prosecution for the same
misconduct, if it denies the accused the opportunity to defend
himself against the modified offense, or if the accused has been
misled and is thereby unable to adequately prepare for trial .27

Lovett further shows the CAAF's apparent discomfort with
lesser-included offenses arising from violations of Article 134,
the general article. Although caselaw firmly supportsallowing
the “enumerated” Article 134 offenses as lesser-included
offenses, the court in Lovett appears less willing to endorse
“unenumerated” general disorders to provide an accused with
notice of lesser-included offenses he may face.?® If thisis not
the case, then the result in Lovett is difficult to explain, as the
overt acts alleged in the specification were virtually the same as
those contained in the modified specification. It is unclear
what, if any, lesser-included offense the CAAF would have
found appropriate for the evidence presented in Lovett. In light
of this, government counsel should be wary of relying on
lesser-included “unenumerated” offenses and instead should
charge such offenses in the alternative to allow for exigencies
of proof at trial. On the other hand, when faced with avariance,
defense counsel should be prepared to offer how the alleged
specification affected their trial preparation to make a showing
of prejudice.

201. Id. at 231-33. The modified specification contained the same overt acts as the original specification alleging solicitation to murder. In addition, the modified
specification stated that the accused gave the man hiswife's car keys and that he solicited the man “to cause [hiswife] to disappear or to wrongfully prevent her from

appearing in acivil or criminal proceeding.” Id. at 235.

202. 1d. at 237.

203. Although the original specification did not mention premeditation, the court said it “ suggested” premeditated murder under Article 118(1). The court also noted
that the alleged overt acts “impl[ied] premeditation” by the accused and that the defense premised its trial preparation on this assumption. Id.; see also UCMJ art.

118(1) (2002).

204. Lovett, 59 M.J. at 235 (citing MCM, supra note 30, R.C.M. 918(a)(1)).
205. 1d. at 236-37.

206. Id. at 235 (citing United States v. Teffeau, 58 M.J. 62, 66 (2003)).

207. Id. at 236 (citing Teffeau, 58 M.J. at 67).

208. See United States v. Foster, 40 M.J. 140 (1994).
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Ambiguous Findings. United States v. Walters®®

Airman Basic (AB) Ricky Walters Il was charged in a
duplicitous specification with wrongful use of methylene-
dioxymethamphetamine (MDMA) “on divers occasions
between on or about 1 April 2000 and on or about 18 July
2000."#° At trial before members, the evidence indicated that
AB Walters may have used MDMA on as many as Six occa-
sions.?** Nonethel ess, the panel found him guilty, by exceptions
and substitutions, of using MDMA on “one occasion” during
the same period, without specifying the occasion.??

In a four-to-one decision, the CAAF set aside the findings
and dismissed the charge and specification with prejudice.?®
The majority held that the findings of guilty and not guilty did
not disclose the conduct on which each of them was based, so
they were ambiguous.?* The military judge erred in giving
incomplete instructions regarding the use of findings by excep-
tions and substitutions and in failing to secure clarification of
the court-martial’sfindings before their announcement.?'® Con-
sequently, AB Walters' substantial right to afull and fair review
of his conviction under Article 66(c) was rendered impossible
by the ambiguous findings, because the Air Force Court could
not conduct its required factual sufficiency review.?:

Walters is notable because it requires military judges and
government counsel to ensure that findings by exceptions and

209. United Statesv. Walters, 58 M.J. 391 (2003).
210. Id. at 392.

211. 1d. at 392-93.

212. 1d. at 394. The military judge's findings instructions included the following:

substitutions will allow for sufficient review by appellate
courts. As the court noted, “Where a specification alleges
wrongful acts on ‘divers occasions,” the members must be
instructed that any findings by exceptions and substitutions that
remove the ‘divers occasions' language must clearly reflect the
specific instance of conduct on which their modified findings
are based.”?” The panel can do so by referring to a relevant
date or other factsin evidence to put the accused and reviewing
courts on notice of what conduct served asthe basisfor thefind-
ings.?8

Fatal Variance: United States v. Teffeau?®

As previously discussed in this article, SSgt Teffeau was
found guilty of making false official statementsto local police
during an investigation into the death of aDEP recruit. Hewas
also charged under Article 92(1), UCMJ, with violating sub-
paragraph “ 6(d)” of alawful general order by providing alcohol
to a person enrolled in the DEP?° The panel found SSgt Tef-
feau guilty by exceptions and substitutions of violating the
superior paragraph “6” of the same order by wrongfully engag-
ing in a“nonprofessional personal relationship” with the same
DEP member.?22 On appeal, the Navy-Marine Court of Crimi-
nal Appeals (N-MCCA) found that the findings created a mate-
rial variance by convicting the accused of a “related, but
materially different, incident than the one originally charged in

If you have adoubt about the time or place in which the charged misconduct occurred, but you are satisfied beyond a reasonable doubt that the
offense was committed at atime, at a place, or in a particular manner which differs slightly from the exact time, place or manner in the speci-
fication, you may make minor modificationsin reaching your findings by changing the time, place, or manner in which the alleged misconduct
described in the specification occurred, provided that you do not change the nature or identity of [the] offense. ... [I]f you do what is called
findings by exceptions and substitutions, which is the variance instruction | have given you earlier, where you may—and thisis just an exam-
ple—on the divers uses, you may find just one use, and you except out the words divers uses and you substitute in the word one time, or some-

thing like that.
Id. at 393.
213. 1d. at 397.
214. 1d. at 395-97.
215. 1d. at 396.
216. Id. at 396-97.
217. 1d. at 396.
218. 1d.

219. United Statesv. Teffeau, 58 M.J. 62 (2003).

220. 1d. at 64 (citing Headquarters, U.S. Marine Corps Recruit Depot, San Diego, Order No. 1100.4a (21 May 1992)).

221. Id. at 65-66.
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the specification.”??? Still, the N-MCCA denied relief, holding
that thevariance did not substantially prejudice SSgt Teffeau.??

In a unanimous decision, the CAAF set aside the findings,
holding that the modified specification constituted a fatal vari-
ance.??* Accepting the N-MCCA's finding that the modified
specification reflected a “different incident” than the one
charged, the CAAF disagreed that the variance was not prejudi-
cial.??® The variance substantially prejudiced SSgt Teffeau’s
due process rights by depriving him of the opportunity to
defend against the substituted paragraph of the order.?2

Onthevarianceissue, Teffeau is significant becauseit shows
the CAAF will strictly enforce an accused's right to notice of
the charge against which he must defend. While the Moore and
Thompkins cases, discussed infra, support acommander’slegit-
imate use of authority to enforce discipline, Teffeau shows that
due process notice serves as the ultimate backstop to that
authority. Disobedience of an order may be punishable, but an
accused must still be able to defend himself if he is to be pun-
ished. Inlight of Teffeau, government counsel would be well-
advised to charge orders violations under more general, supe-
rior paragraphs to allow for exigencies of proof. By the same
token, defense counsel should move for a bill of particulars to
direct the government to specify in as much detail as possible
what conduct serves as the basis for the alleged violation. Tef-
feau further underscores the two-prong test for measuring a
fatal variance. To satisfy the test, defense counsel should be
prepared to show how the maodification of the original specifi-
cation prejudiced their trial preparation.

Taken together, the CAAF sdecisionsin Parker, Lovett, Tef-
feau, and Walters provide an excellent primer on the concepts
of amendment and variance. Although the cases make no dra-
matic changesto the law, they offer sound practical guidanceto
counsel and military judges who face these issues.

Multiplicity: United States v. Hudson??”

While under pretrial restriction for wrongful use of a con-
trolled substance (OxyContin), Fireman Apprentice (FA) David
Hudson took a government vehicle and left the Coast Guard
installation for two days. He pled guilty and was convicted,
inter alia, of breaking restriction and unauthorized absence. On
appeal, the Coast Guard Court of Criminal Appeals (CGCCA)
determined the absence charge was al esser-included offense of
the breaking restriction charge; thus, the two charges were mul-
tiplicious. The CGCCA held the military judge committed
plain error by not dismissing the absence charge, set aside the
finding of guilty for that offense, and reassessed the sentence.
The Coast Guard Judge Advocate General certified the caseto
the CAAF.28

The CAAF reversed the CGCCA in a unanimous decision,
holding that the military judge’s decision not to dismiss the
absence charge was not plain error.2?® Noting that an uncondi-
tional guilty pleawaives amultiplicity claim absent plain error,
the court said that if two specifications are facialy duplicative,
that is, “factually the same,” then they are multiplicious, and it
is plain error not to dismiss one of them.?® Using the “ele-
ments” test, the court lined up the elements readlistically to
determine whether one offense is rationally derived from the
other.z! By comparing the “factual conduct alleged in each
specification” and considering the providenceinquiry, the court
found the offenses factually distinguishable.?®? First, the break-
ing restriction specification required proof of FA Hudson’s
restriction by an authorized individual, which the absence
offense did not.?® Second, the absence specification required
proof of hisabsence for the specified two-day period, which the
breaking restriction offense did not.2* Consequently, the two
offenses were not factually the same.

Hudson is a useful case for practitioners due to its straight-
forward application of the rules governing multiplicity, which

222. 1d. at 66 (citing United States v. Teffeau, 55 M.J. 756, 762 (N-M. Ct. Crim. App. 2001)).

223. Id.

224. 1d. at 67. Judge Baker filed a concurring opinion. Id. at 69.
225. 1d. at 67.

226. Id.

227. United States v. Hudson, 59 M.J. 357 (2004).

228. Id. at 358.

229. |d. at 361.

230. Id. at 358-59.

231. Id. at 359.

232. 1d. at 359-60.

233. Id. at 360-61.
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is perhaps the most frequently misunderstood areain the law of
pleadings. Although the CAAF opinion discusses multiplicity
generally, it focuses on the concept of plain error, the more def-
erential standard of review given to amilitary judge’s decision
on multiplicity when the accused pleads guilty. Hudson isalso
noteworthy in that the CAAF endorses the use of the accused’s
statements during providency to determine whether the charged
offenses are factually the same. In doing so, the court is effec-
tively looking at the offense “ as proven” rather than “as alleged
in the specification,” which is the standard method for weigh-
ing a multiplicity claim using the elements test.?> However,
counsel should note that because Hudson was a guilty plea,
considering the providency inquiry was proper.?®¢ In a con-
tested case, of course, thereisno providency inquiry, and amul-
tiplicity motion is often raised during pretrial motions before
any evidence is admitted. Even so, if a multiplicity motion is
raised after evidence is admitted, such as during post-trial pro-
ceedings or on appeal, counsel should realize that the elements
test applies only to the factual content of the specification not
the evidence admitted at trial.

Conclusion

If you've heard this story before, don't stop
me, because I'd like to hear it again.?®

Examining the past year’s developments in substantive
criminal law, we can identify three somewhat interrelated but

234. 1d. at 361.

noteworthy trends. First, the UCMJ amendments have
expanded an accused’s criminal liability, particularly for crimes
against victims whom Congress feels are in need of additional
protection: child abuse victims?® and unborn children.?® Sim-
ilarly, the CAAF has shown awillingness to define and clarify
substantive crimesin amanner that extends the reach of what is
considered criminal under the UCMJ. This willingness is
revealed in three distinct areas. crimes that provide enhanced
protection to certain classes of victims,?® crimes that threaten
legitimate law enforcement functions,?** and crimes against
command authority.? At the same time, the CAAF has scru-
pulously enforced the defense’s trump card—due process
notice—to ensure an accused will receive a fair trial when
charged with such offenses.?*®

Yet several of the recent developments leave significant
questions unanswered. What isthe future of Article 125's pro-
hibition of sodomy? How will prosecutions for “virtual” child
pornography cases be resolved? What effect will the amended
Article43 have on unexpired limitations periodsfor child abuse
offenses? How will Article 119a affect military justice? Some
of these issues currently await disposition at the CAAF; they
and others may eventually be resolved in the Supreme Court.2*
Although some of these developments are not novel, they do
offer sound guidance to counsel who encounter such issuesin
their military practice. So whether youintend to just sasmplethe
hors d' oeuvres or go straight to the buffet, perhaps this article
will serve asfood for thought. Digin!

235. See, e.g, United States v. Foster, 40 M.J. 140, 142 (C.M.A. 1994); United States v. Harwood, 46 M.J. 26, 28 (1997).

236. SeeUnited Statesv. Lloyd, 46 M.J. 19, 23 (1997) (holding the CCA must consider the providence inquiry to ensure aguilty pleais correct in law and fact under

Article 66(c), UCMJ).

237. Groucho Marx, quoted in World of Quotes, available at http://www.worl dof quotes.com/author/Groucho-Marx/1/ (last visited June 30, 2004).

238. See UCMJ art. 43 (2002).

239. Seeid. art. 119a.

240. See United States v. Saunders, 59 M.J. 1 (2003) (victims of harassment residing overseas); United States v. Simpson, 58 M.J. 368 (2003) (trainee victims of

sexual offenses committed by superiors).

241. SeeUnited Statesv. Teffeau, 58 M .J. 62 (2003) (false statementsto civilian police); United Statesv. Fisher, 58 M.J. 300 (2003) (fal se sworn statementsto military

criminal investigators).

242. See United States v. Thompkins, 58 M.J. 42 (2003) (no-contact order); United Statesv. Moore, 58 M.J. 466 (2003) (no-contact order).

243. See United Statesv. Lovett, 59 M.J. 230 (2004); United States v. Parker, 59 M .J. 195 (2003); United States v. Teffeau, 58 M.J. 62 (2003). But see United States
v. Saunders, 59 M.J. 1 (2003) (holding the accused’s due process rights were satisfied).

244, For example, regardless of how the CAAF rulesin the pending sodomy cases, it islikely that the Supreme Court will eventually hear theissue. Likewise, given

the trend of affirming child pornography convictions and the use of alternative theories of liability that do not exist in the civilian sector, the Court may hear some of
these cases.
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Recent Developmentsin Sentencing: A Sentencing Potpourri from Pretrial Agreement
Terms Affecting Sentencing to Sentence Rehearings

Major Jan E. Aldykiewicz
Professor, Criminal Law Department
The Judge Advocate General’s School, U.S. Army
Charlottesville, Virginia

Introduction

“ Gentlemen, Chicolini here may talk like an
idiot, and look like anidiot, but don't et that
fool you. Hereallyisanidiot. | imploreyou,
send him back to his father and brothers who
are waiting for him with open arms in the
penitentiary. | suggest that we give him ten
years in Levenworth or eleven years in
Twelveworth.”

How does the government get “Chicalini . . . ten yearsin
Levenworth or eleven years in Twelveworth?” 2 Conversely,
what can or should the defense do to ensure that Chicolini’s new
mailing address does not end in “ worth” ? This article, a pot-
pourri of sentencing cases, highlights those cases, including

cases applying waiver, that military justice practitioners should
be aware of to successfully represent either the United States
government or those service members on the front lines defend-
ing the United States. Divided into eleven sub-parts, thisarticle
addresses the following areas. pretrial agreement terms affect-
ing sentencing; personnel records; summary courts-martial
convictions; aggravation evidence; rehabilitative potentia evi-
dence; the unsworn statement; the casein rebuttal ; instructions;
argument; sentence credit; and sentence rehearings.

Pretrial Agreement Ter ms Affecting Sentencing—Rulefor
Courts-Martial (RCM) 705°

Rule for Courts-Martial 705(c)* governs the terms and con-
ditions of apretrial agreement.> For sentencing purposes, coun-

1. Duck Soup (Paramount Pictures 1933) (explaining an appeal to the court when Chicolini (Chico Marx) goes on trial for treason).

2. Id

3. ManNuAL For CourTs-MARTIAL, UNITED StaTES, R.C.M. 705(C) (2002) [hereinafter MCM].

4. 1d.
5. Rulefor Court-Martial (RCM) 705(c) states:

(2) Prohibited terms or conditions.

(A) Not voluntary. A term or condition in apretrial agreement shall not be enforced if the accused did not freely and voluntarily agreeto it.
(B) Deprivation of certainrights. A term or condition in a pretrial agreement shall not be enforced if it deprives the accused of: the right to
counsel; the right to due process, the right to challenge the jurisdiction of the court-martial; the right to a speedy trial; the right to complete
sentencing proceedings; the complete and effective exercise of post-trial and appellate rights.

(2) Permissible terms or conditions. Subject to subsection (c)(1)(A) of this rule, subsection (c)(1)(B) of this rule does not prohibit either party
from proposing the following additional conditions:

(A) A promise to enter into a stipulation of fact concerning offenses to which a plea of guilty or as to which a confessiona stipulation will be
entered;

(B) A promiseto testify asawitnessin the trial of another person;

(C) A promiseto provide restitution;

(D) A promise to confirm the accused’s conduct to certain conditions of probation before action by the convening authority as well as during
any period of suspension of the sentence, provided the requirements of R.C.M. 1109 must be complied with before an alleged violation of such

terms may relieve the convening authority of the obligation to fulfill the agreement; and

(E) A promise to waive procedural requirements such asthe Article 32 investigation, the right to trial by court-martial composed of members
or theright to request trial by military judge aone, or the opportunity to obtain the personal appearance of witnesses at sentencing proceedings.

Id. R.C.M. 705(c).
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sel need to focus on RCM 705(c)(1)(B) which prohibits aterm
of apretrial agreement which deprives an accused of “the right
to complete sentencing proceedings.”® United Sates v. Libe-
cap,” United Sates v. Edwards,® and most recently, United
Satesv. Sunzeri® arethree casesaddressing RCM 705(c)(1)(B).

In United Sates v. Libecap™ the appellant entered into a pre-
trial agreement in which he agreed to request abad conduct dis-
charge.r On appeal, the appellant argued he was entitled to a
sentence rehearing because the term requiring him to request a
punitive discharge was both prohibited by RCM 705 and con-

6. Seeid. R.C.M. 705(c)(1)(B).
7. 57M.J. 611 (C.G. Ct. Crim. App. 2002).
8. 58M.J 49 (2003).

9. 59 M.J. 748 (N-M. Ct. Crim. App. 2004).

trary to public policy.*> The Coast Guard court agreed, finding
the term violated RCM 705(c)(1)(B) because “as a practical
matter, it deprived the accused of a complete sentencing pro-
ceeding.”*® The court found, in effect, that any effort by the
accused to avoid a punitive discharge through the presentation
of evidence on sentencing would be negated by his specific
request for such a discharge.’* Applying the same reasoning,
the court also found the term was contrary to public policy.®

In United Sates v. Edwards,*® the Court of Appeals for the
Armed Forces (CAAF) confronted the same issue that was

10. 57 M.J. 611 (C.G. Ct. Crim. App. 2002). The appellant wastried at a special court-martial and convicted, pursuant to his plea, of three specifications of assault
upon hiswife and one specification of assault upon asentinel. The military judge sentenced him to reduction to E-1, forfeiture of $1,134 pay per month for six months,

confinement for six months, and a bad conduct discharge. Id. at 612.

11. Id. a 613. Theterm in question reads as follows:

| agreethat | will request that the Military Judge award me a Bad Conduct Discharge. My defense counsel has fully advised me that a punitive
discharge from the service will carry with it an ineradicable stigma that is commonly recognized by our society. | realize that a punitive dis-
charge will place limitations on employment opportunities and will deny me other advantages that are enjoyed by one whose discharge char-
acterization indicates that he/she has served honorably. A punitive discharge will affect my future with regard to my legal rights, economic

opportunities, and social acceptability.
Id.
12. Id.

13. Id. at 615-16.

While a provision requiring the accused to request a bad conduct discharge at trial leaves him free to otherwise make the best case he can for a
minimal sentence, including evidence and argument to the effect that a punitive discharge is unwarranted, we are persuaded that the accused's
request for a bad conduct discharge will always have the potential to seriously undercut any other efforts at trial to avoid a punitive discharge.
Thus, we are convinced that although such a sentencing proceeding might in some sense be viewed as complete, the requirement to request a
bad conduct discharge would, in too many instances, largely negate the value of putting on a defense case, and create the impression, if not the
reality, of a proceeding that was little more than an empty ritual, at least with respect to the question of whether a punitive discharge should be

imposed.

Id. See MCM, supra note 3, R.C.M. 705(c)(1)(B). The right to “complete sentencing proceedings’ is a specific right guaranteed in RCM 705(c)(1)(B), however,

“complete” is undefined.
14. Seesupra note 16.

15. Libecap, 57 M.J. at 616.

For the same reasons [that the court found a violation of R.C.M. 705,] we conclude that, under the circumstances of this case, the provision
requiring the Appellant to request a bad conduct discharge was against public policy . . . . [W]e are convinced that enforcement of the provision
would interfere with the sentencing process and undermine public confidence in the integrity and fairness of the Appellant’s court-martial.

Id. Since the prohibited term dealt with sentencing only, the court affirmed the findings, set aside the sentence, and authorized a rehearing on sentence. Id. at 617.
Although the term of the pretrial agreement required the appellant to request a punitive discharge, he failed to comply with that term at trial, afailure deemed by the
court to be breach of amaterial term of the pretrial agreement. Id. Despite thisbreach, neither the military judge nor the government inquired into it, resulting in what
the court termed an incomplete pretrial agreement inquiry. 1d. On remand, the convening authority ordered a rehearing at which the military judge sentenced the
appellant to reduction to E-1, 125 days confinement, and a bad conduct discharge. United Statesv. Libecap (Libecap I1), 59 M.J. 561, 562 (C.G. Ct. Crim. App. 2003).

On appeal for a second time, the sentence was approved. 1d.

16. 58 M.J. 49 (2003). The appellant was convicted at a specia court-martial, pursuant to his pleas, of wrongful use of lysergic acid diethylamide (L SD) and mari-
juanaand sentenced to four months confinement and a bad conduct discharge. Id. at 50.
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before the Libecap'” court: whether RCM 705 or public policy
prohibited aterm of a pretrial agreement. After charges were
preferred, the appellant’s area defense counsel (ADC) con-
tacted the Air Force Office of Special Investigations (AFOSI)
to advise them of his representation of the appellant and to fur-
ther inform them that all requests to question the appellant
should go through him. Despite acknowledging the representa-
tion, the AFOSI nonetheless contacted the appellant directly,
interrogating him without notifying the ADC.*® As part of the
pretrial agreement, the appellant agreed not to mention the
AFOSI interview or any rights violations associated there-
with.®

On appeal, the appellant argued that the AFOSI-interroga-
tion term of hispretrial agreement violated public policy.?® The
service court disagreed.? In affirming the lower court’s deci-
sion, the CAAF found the term was neither contrary to public
policy nor prohibited by RCM 705.2 The court focused on
whether the term deprived the appellant of a“ compl ete sentenc-
ing proceeding”—specifically, whether the term limited the
accused’sright to present mattersin extenuation, mitigation, or
rebuttal. Noting theright to make an unsworn statement is*not
unlimited,” the court looked to the text of RCM 1001(c)(2)(A)
which allows an accused, in his unsworn statement, to present

17. 57 M.J. 611 (C.G. Ct. Crim. App. 2002).

18. Edwards, 58 M.J. at 50.

matters in extenuation, mitigation, or rebuttal .= After examin-
ing the rule and the pretrial agreement term at issue, the court
found that the alleged unconstitutional interrogation, even if
unjustified or inexcusable, did not “serve to ‘explain the cir-
cumstances' of the offense [extenuation], tend to ‘lessen the
punishment to be adjudged [mitigation],” or rebut anything pre-
sented by the prosecution [rebuttal].”?* The term, thus, did not
deprive the appellant of a compl ete sentencing proceeding.

Thelast caseinthisareaisUnited Satesv. Sunzeri.® In Sun-
zeri,?® the appellant, as part of his pretrial agreement, offered
the following term (paragraph 18f of the agreement):

That, as consideration for this agreement, the
government and | agree not to call any off
island witnesses for presentencing, either
live or telephonically. Furthermore, substi-
tutes for off island witness testimony, includ-
ing but not limited to, Article 32 testimony,
affidavits, or letters will not be permitted or
considered when formulating an appropriate
sentence in this case.?”

19. 1d. Initially, the government and defense discussed a “four-month cap” without the disputed pretrial agreement term. It was only after the defense counsel sub-
mitted notice that his client intended to mention the unlawful interrogation in his unsworn statement that the government indicated it “would not support the pretrial
agreement if Appellant intended to discuss any alleged violation of his constitutional rights.” Id. The relevant portion of the pretrial agreement stated as follows:

Agreeto waive any motion regarding my constitutional rightsto counsel and my right to remain silent during AFOSI interviews and other ques-
tioning conducted by the AFOSI that occurred after | was represented by counsel. In addition, | agree not to discuss any of the circumstances
surrounding my interrogation or questioning during my care [sic] inquiry, any sworn statement, any unsworn statement during my trial.
Although it was my intention to discuss these matters at my tria, | specifically waive my rights to discuss these matters to gain the benefit of

this pretrial agreement.
Id. at 51.
20. 1d.
21. 1d.

22. 1d. at 53.

23. 1d.; seealso MCM, supra note 3, R.C.M.1001(c)(2)(A). Rule for Court-Martial 1001(c) states, in part:

(2) Satement by the accused.

(A) Ingeneral. The accused may testify, make an unsworn statement, or both in extenuation, in mitigation, or to rebut matters presented by the
prosecution, or for al three purposes whether or not the accused testified prior to findings. The accused may limit such testimony or statement
to any one or more of the specifications of which the accused has been found guilty. This subsection does not permit the filing of an affidavit

of the accused.
MCM, supra note 3, R.C.M.1001(c)(2)(A).

24. Edwards, 58 M.J. at 53.

25. 59 M.J. 758 (N-M. Ct. Crim. App. 2004). The appellant was convicted at a general court-martial, pursuant to his pleas, of various drug related offenses and
sentenced to reduction to E-1, confinement for ten months, and a bad conduct discharge. 1d. at 759.

26. Id. at 758.
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In examining the pretrial agreement, the military judge
“considered rejecting paragraph 18f” as contrary to public pol-
icy, however, declined to strike the provision after considering
the following: the term (paragraph 18f) originated with the
defense; the term was aimed at preventing the government from
introducing certain evidence against the appellant on sentenc-
ing; were it not for the term (paragraph 18f), the appellant
would have called two witnesses, his father and his best friend;
the two witnesses the appellant would have called were the sub-
ject of an earlier defense motion to compel production, a
motion the military judge granted; the appellant stated on the
record that he believed the term wasin his best interest; and the
term applied equally to both the government and the defense.?

On appeal, the appellant argued paragraph 18f violated pub-
lic policy and deprived him of a complete sentencing proceed-
ing. The service court, relying on the plain meaning of RCM
705(c)(2)(B), agreed, finding paragraph 18f to be both contrary
to public policy and a violation of RCM 705(c)(1)(B). In set-
ting aside the sentence and remanding the case, the court relied
heavily on the appellant’s assertions at trial that, but for the
agreement, hewould have presented more evidence on sentenc-
ing, specifically the two witnesses who were the subject of the
defense’s successfully litigated pretrial motion to compel .?

Libecap,* Edwards,® and Sunzeri®? send a clear message to
trial practitioners. Innovative and unique pretrial agreement
terms affecting sentencing will be carefully examined to deter-
mine if they violate public policy® or the plain meaning of
RCM 705(c)(1)(B). If they adversely affect an accused’s right
to present a “complete sentencing proceeding,” they will be
struck down. Trial counsel, relying on Edwards,** should argue
that aprovision in question does not affect an accused'sright to
present evidence in extenuation, mitigation, or rebuttal.®
Defense counsel should argue the converse, articulating for the
military judge why the provision in question violates public
policy by preventing the client from presenting a “complete
sentencing proceeding”; that is, the client’sright to present evi-
dencein extenuation, mitigation, or rebuttal has been restricted,
limited, or, practically speaking, taken from him.

The next part of this article addresses the government’s sen-
tencing case, commonly referred to as the casein aggravation.®
The cases discussed will address the admissibility of Article
15s as personnel records, summary courts-martial convictions
as prior convictions, aggravation evidence, and evidence
regarding rehabilitative potential.

27. 1d. at 759. The agreement also had a provision limiting the funding of travel expenses for off island sentencing witnesses, to wit, paragraph 18c, which stated:
“That, as consideration for this agreement, | will not require the Government to provide for the personal appearance of witnesses who reside off the island of Oahu to

testify during the sentencing phase of the courts-martial.” Id. at 760.

28. Id.

29. Id. at 762. In remanding the case, the court noted that although paragraph 18f was unenforceable, the same was not true for paragraph 18c, which could be
enforced. Paragraph 18c only precluded government funded off island live testimony, whereas paragraph 18f, the provision in question, prevented the appellant from
introducing any evidence, in any format, from the only two sentencing witnesses he deemed relevant. 1d. at 763.

30. 57 M.J. 611 (C.G. Ct. Crim. App. 2002).
31. 58 M.J 49 (2003).

32. Suzeri, 59 M.J. at 758.

33. Provisions which turn the proceeding into an “empty ritual” violate public policy.

What provisions violate appellate case law is determined by reference to precedent. Determining what provisions violate “public policy” is
potentially more troublesome. Appellate case law, its sources, and R.C.M. 705 are, themselves, statements of public policy. The United States
Court of Military Appeals has observed that a pretrial agreement provision that “ substitutes the agreement for the trial, and, indeed, renders the
latter an empty ritual” would violate public policy. United Statesv. Cummings, 17 U.S.C.M.A. 376,38 C.M.R. 174, 178, 1968 WL 5361 (1968).
Beyond that, however, the Court of Military Appeals*“has not articulated any general approach to pretrial agreement conditionsthat can be used
to determine which conditions are permissible and which are to be condemned. An analysis of the cases suggests, however, that the court will
disapprove those conditionsthat it believes are misleading or [abridge] fundamenta rights of theaccused . ...” FrancisA. Gilligan & Frederick

|. Lederer, Court-Martial Procedure § 12-25.20 (1991).
Id. at 760-61.
34. Edwards, 58 M.J. at 49.

35. See MCM, supra note 3, R.C.M. 1001(c).

36. Referring to the government’s case as the case in aggravation is actually a misnomer because the applicable RCM 1001(b), is broken down into five discreet
components: “Service datafrom the charge sheet”; “ Personal dataand character of prior service”; “ Evidence of prior convictions of the accused”; “ Evidencein aggra-

vation”; and “Evidence of rehabilitative potential.” Seeid. R.C.M. 1001(b)(1)-(5).
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Per sonnel Records—Rule for Courts-Martial 1001(b)(2)*

Personnel records under RCM 1001(b)(2) are admissible on
sentencing provided they are “maintained in accordance with
departmental regulations’” and “they reflect the past military
efficiency, conduct, performance, and history of the accused.”
Items normally offered by the government under RCM
1001(b)(2) include, among other items, letters of reprimand®
and Article 155 The key to admitting documents from a ser-
vice member’s personnel records isthat the evidence offered is
maintai ned in accordance with the applicable departmental reg-
ulations. The case worth noting in this areais United Sates v.
LePage.

In LePage,*? the government offered, without objection from
the defense,*® prosecution exhibit (PE) 3, arecord of non-judi-
cial punishment dated 14 April 1999.# On appeal, the appellant
alleged that the military judge committed plain error* by

37. 1d. R.C.M. 1001(b)(2).

38. Id. Rulefor Courts-Martial 1001(b) states, in part:

admitting PE 3 in direct violation of § 0141 of the Manual of
the Judge Advocate General, Judge Advocate General Instruc-
tion 5800.7C (JAGMAN).* This section prohibits the admis-
sion of non-judicial punishment actions for offenses committed
over two years before any of the offenses for which an accused
stands convicted.*” The nonjudicial punishment action related
to an offense committed in March 1999. The offense for which
the accused was convicted was committed in January 2002,
nearly three years after the offense captured by PE 3. In short,
the personnel record was inadmissible under the relevant ser-
vice regulation. Upon realizing his error, the military judge
held a post-trial Article 39(a)* session where he made findings
of fact, toinclude afinding that the appellant was prejudiced by
his erroneous admission and consideration of the nonjudicial
punishment action, and recommended that the convening
authority disapprove the discharge.*® Notwithstanding the mil-
itary judge’'s post-trial actions, the convening authority
approved the discharge.®

(2) Personal data and character of prior service of the accused. Under regulations of the Secretary concerned, trial counsel may obtain and
introduce from the personnel records of the accused evidence of the accused's marital status; number of dependents, if any; and character of
prior service. Such evidence includes copies of reportsreflecting the past military efficiency, conduct, performance, and history of the accused
and evidence of any disciplinary actions including punishments under Article 15.

“Personnel records of the accused” includes any records made or maintained in accordance with departmental regulations that reflect the past
military efficiency, conduct, performance, and history of the accused. If the accused objects to a particular document as inaccurate or incom-
plete in a specified respect, or as containing matter that is not admissible under Military Rules of Evidence, the matter shall be determined by

the military judge. Objections not asserted are waived.

Id. R.C.M. 1001(b)(2).

39. Seg, eg., United States v. Clemente, 50 M.J. 36 (1999); United States v. Williams, 47 M.J. 142 (1997). But see United States v. Zakaria, 38 M.J. 280 (C.M.A.

1993).

40. See, e.g., United Statesv. Craze, 56 M.J. 777 (A.F. Ct. Crim. App. 2002); United Statesv. Godden, 44 M J. 716 (A.F. Ct. Crim. App. 1996); United Statesv. Mack,

5M.J. 238 (C.M.A. 1978).

41. 59 M.J. 659 (N-M. Ct. Crim. App. 2003).

42. 1d. The appellant was tried by amilitary judge alone sitting as a specia court-martial for one specification of wrongful use of marijuana on 2 January 2002 and
sentenced to reduction to E-1, forfeiture of $737 pay for one month, fifteen days confinement and a bad conduct discharge. 1d.

43. 1d.

44. 1d.

45, Plainerroris(1) error (2) that is plain and obvious and (3) materially prejudices a substantial right of an accused (or appellant). See, e.g., United Statesv. Scalo,
59 M.J. 646, 649 (Army Ct. Crim. App. 2003); United States v. Kho, 54 M.J. 63, 65 (2000); United States v. Wilson, 54 M.J. 57, 59 (2000); United States v. Finster,
51 M.J. 185, 187 (1999); United States v. Powell, 49 M.J. 460, 463 (1998).

46. MANUAL oF THE JUDGE ADVOCATE GENERAL, JUDGE ADvOCATE GENERAL INsTR. 5800.7C (C3, 27 July 1998) [hereinafter JAGMAN]. LePage, 59 M.J. at 659-60.
The appellant also made two other allegations: that the military judge erred by failing to take corrective action in a post-trial Article 39(a) session and that histrial
defense counsel wasineffective for failing to object to the admission of PE 3. Id. Since the court found that the admission of PE 3 was both plain error and prejudicial,
the court granted relief on this basis and failed to reach the remaining two allegations of error. Id.

47. 1d. at 660.

48. UCMJart. 39(a) (2002).

49. LePage, 59 M.J. at 660. The military judge a so erroneously determined that he lacked authority to cure the defect post-trial when in fact he could have held a
post-trial proceeding in revision under RCM 1102(b)(2) to cure the defect. 1d.
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In eval uating whether the erroneous admission of the nonju-
dicial punishment action was waived by the defense counsel’s
failure to object, the court noted:

Plain error leaps from the pages of this
record. The military judge’s remarks leave
no doubt that Prosecution Exhibit 3 had asig-
nificant and prejudicial effect on his sentenc-
ing deliberations and on the sentence
ultimately imposed on the appellant. The
military judge’s remarks al so make clear that
he would not have imposed a bad-conduct
discharge absent his consideration of Prose-
cution Exhibit 3.5

Finding plain error, the court held that the waiver did not apply
and set aside the punitive discharge.®

Trial and defense counsel dealing with personnel records,
whether attempting to introduce them or opposing the introduc-
tion, must be familiar with the applicable service regulations.
Admission of evidence specifically prohibited by regulation
will certainly result in a finding of error and possibly, plain
error (i.e., error resulting in prejudice). Defense counsel—the

50. Id.

51. Id. at 661.

good news for your client is that your failure to object to the
admission of evidence specifically precluded by regulation
does not waive the issue on appeal. The bad news, however, is
that such afailure screams of ineffective assistance of counsel.
Trial counsel—justice and the command are ill-served when an
appellant’s discharge is set aside because it is based, in part, on
obviously inadmissible evidence.

Summary Courts-Martial Convictions—Rulefor Courts-
Martial 1001(b)(3)%

Summary courts-martial convictions are admissible under
RCM 1001(b)(3)%* provided an accused was afforded the
opportunity to consult with counsel before accepting the sum-
mary court-martial®® and the court-martial underwent the
required Article 64,56 Uniform Code of Military Justice
(UCMJ) legal review.

In United Sates v. Kahmann,®” the CAAF addressed the
responsibilities of the trial participants in establishing compli-
ance with the requirements of United Sates v. Booker® and
Article 64, UCMJ® prior to admitting a summary court-martial
conviction on sentencing.

52. 1d. The court affirmed the findings and only so much of the sentence as provided for reduction to E-1, forfeiture of $737 pay for one month, and fifteen days

confinement. 1d.
53. MCM, supra note 3, R.C.M. 1001(b)(3).
54. Id. Rulefor Courts-Martial 1001(b) states, in part:

(3) Evidence of prior convictions of the accused.

(A) Ingeneral. Thetrial counsel may introduce evidence of military or civilian convictions of the accused. For purposes of thisrule, thereis
a“conviction” in acourt-martial case when a sentence has been adjudged. In acivilian case, a“conviction” includes any disposition following
aninitial judicial determination or assumption of guilt, such as when guilt has been established by guilty plea, trial, or plea of nolo contendere
regardless of the subsequent disposition, sentencing procedure, or final judgment. However, a“ civilian conviction” doesnot includeadiversion
fromthejudicial processwithout afinding or admission of guilt; expunged convictions; juvenile adjudications; minor traffic violations; foreign
convictions; tribal court convictions; or convictions reversed, vacated, invalidated or pardoned because of errors of law or because of subse-

quently discovered evidence exonerating the accused.

(B) Pendency of appeal. The pendency of an appeal therefrom does not render evidence of a conviction inadmissible except that a conviction
by summary court-martial or special court-martial without amilitary judge may not be used for purposes of thisrule until review has been com-
pleted pursuant to Article 64 or 66, if applicable. Evidence of the Pendency of appeal isinadmissible.

(C) Methods of proof. Previous convictions may be proved by any evidence admissible under the Military Rules of Evidence.

Id. R.C.M. 1001(b)(3).

55. See United Statesv. Kelly, 45 M.J. 259 (1996); United Statesv. Mack, 9 M.J. 300 (C.M.A. 1980); United States v. Booker, 5 M .J. 238 (C.M.A. 1978).

56. UCMJart. 64 (2002). Article 64, UCMJ, states, in part: “(a) Each case in which there has been afinding of guilty that is not reviewed under section 866 or 869(a)
of thistitle (article 66 or 69(a)) shall be reviewed by a judge advocate under regulations of the Secretary concerned.” Id. See also MCM, supra note 3, R.C.M.
1001(b)(3)(B); U.S. DEP'T oF ARMY, ReG. 27-10, LEGAL SERVICES: MILITARY JusTicE para. 5-45 (6 Sept. 2002) (discussing RCM 1112 reviews, the review which sum-
mary courts-martial convictions receive).

57. 59 M.J. 309 (2004). The appellant was convicted at a special court-martial of unauthorized absence and sentenced to forfeiture of $695 pay per month for three
months, ninety days confinement, and a bad conduct discharge. 1d. at 310.

58. Booker, 5M.J. at 238 (holding that arecord of summary court-martial conviction may not be admitted on sentencing unless the accused was afforded the oppor-
tunity to consult, or validly waived the right to counsel, prior to imposition of the summary court-martial).
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In Kahmann,%® the government introduced PE 1, excerpts
from the appellant’s military service record, which included
page 13, adocument refl ecting the appellant’s prior punishment
at a summary court-martial.5* Page 13, however, failed to
reflect whether the appellant was afforded an opportunity to
consult with counsel prior to the summary court-martial or
whether the summary court-martial underwent alegal review as
required by Article 64, UCMJ.2 Despite the absence of any
affirmative evidence establishing compliance with Booker®?
and its progeny, or compliance with Article 64, UCMJ, the
defense counsel failed to object to the admission of page 13.%
In fact, the defense counsel conceded PE 1's admissibility.®

On appeal, the Navy-Marine Court of Criminal Appeals
(NMCCA) found that the defense counsel’s failure to object
waived any objection to the admissibility of page 13, absent
plain error.®® Examining therecord for plain error, the NMCCA
found no error, plain or otherwise.5 The NMCCA concluded
its opinion by noting that absent plain error or a timely objec-

59. UCMJart. 64.

60. Kahmann, 59 M.J. at 309.

61. United States v. Kahmann, 58 M.J. 667, 668-69 (N-M. Ct. Crim. App. 2003).

62. Id. at 669.

63. Booker, 5M.J. at 238.

tion, compliance with the “ Booker/Mack” mandate and Article
64, UCMJ are presumed.5®

On appeal to the CAAF, the appellant renewed his argument
that the military judge committed plain error by admitting evi-
dence of a summary court-martial conviction when there was
no evidence that (1) the appellant had an opportunity to speak
with counsel prior to receiving the summary court-martial and
(2) the review requirements of Article 64, UCMJ, were com-
plied with.%® The CAAF disagreed, affirming the lower court’'s
decision and rationale. Inreaching itsdecision, the CAAF first
held that the “admissibility of the record from such a[summary
court-martial] proceeding is governed by the objection and
plain error provisions of M.R.E. 103.”™ After noting the appli-
cability of MRE 103, the court noted the following: first,
“absent objection by the defense, the prosecution is under no
obligation to introduce [ ] evidence [of compliance with the
right to counsel and the Article 64, review]”™; second, “absent
timely objection, irregularities do not provide a basis for relief
without a showing that any errorswere plain, or obvious, or that

64. Kahmann, 58 M.J. at 669. The defense counsel did, however, proffer an MRE 403 objection to some information in PE 1, but not to the consideration of the

conviction itself.

Counsel objected to consideration by the military judge of that portion of the document describing the offenses that did not involve absence on
the grounds that such information was irrelevant, and that it was more prejudicial than probative. Counsel expressy stated that the defense
objection did not preclude consideration of the summary court-martial conviction for unauthorized absence.

Kahmann, 59 M.J. at 312. See also MCM, supra note 3, MiL. R. Evip. 403.

65. Kahmann, 59 M.J. at 312.

66. Kahmann, 58 M.J. at 676; see also MCM, supra note 3, MiL. R. Evip. 103, which states in pertinent part:

(a) Effect of erroneous ruling. Error may not be predicated upon a ruling which admits or excludes evidence unless the ruling materially prej-

udices a substantial right of a party, and

(1) Objection. In casetheruling isone admitting evidence, atimely objection or motion to strike appears of record, stating the specific ground
of objection, if the specific ground was not apparent from the context; or . . .

(d) Plain error. Nothing in this rule precludes taking notice of plain errors that materially prejudice substantia rights although they were not

brought to the attention of the military judge.

MCM, supra note 3, MiL. R. Evip. 103.

67. Kahmann, 58 M.J. at 676. In examining page thirteen, the court noted that “not only isthere no evidence of any ‘deviation from customary practice’ in the com-
pletion of page [thirteen], there is no suggestion that it was ‘incomplete onitsface.’” Id. at 674 (citing United States v. Dyke, 16 M.J. 426, 427 (C.M.A. 1983)).

68. Id. at 676.
69. Kahmann, 59 M.J. at 313.
70. 1d.

71. Id.
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they were prejudicial” ”2; third, “[t]he opportunity to object is
sufficient to protect Appellant’s rights under RCM
1001(b)(3)(B);" ? and finally, “themilitary judgeis not required
to inquire on his or her own motion whether such [Article 64]
review has been completed.”

Kahmann has modified how summary courts-martial con-
victionsare handled at sentencing. Military judges need not sua
sponte confirm compliance with Booker and its progeny
because, absent evidence to the contrary, compliance is pre-
sumed. Defense counsel should object to the admissibility of a
summary court-martial if there is any question whether the cli-
ent was aff orded the opportunity to speak to counsel prior tothe
summary court-martial or when it appears that Article 64,
UCMJ, has not been complied with. Trial counsel should be
ready with evidence to establish compliance with Booker and
its progeny as well as Article 64, UCMJ, should the defense
object.

72. 1d.

73. 1d. at 314.

74. 1d.

75. MCM, supra note 3, R.C.M. 1001(b)(4).
76. 1d.

77. 1d. Rulefor Courts-Martial 1001(b)(4) states:

Evidence—Rule for Courts-Martial 1001(b)(4)™

Rule for Courts-Martial 1001(b)(4)™ addresses the admissi-
bility of evidence in aggravation, allowing the trial counsel to
“present evidence as to any aggravating circumstances directly
relating to or resulting from the offenses of which the accused
has been found guilty.””” Stated another way, there must be
some nexus, link, or causal relationship between the offense
committed and the evidence being introduced.” The evidence
contemplated and authorized by RCM 1001(b)(4) is divided
into three sub-categories; victim impact evidence; mission
impact evidence; and hate crime evidence.” Even if properly
placed into one of thethree 1001(b)(4) sub-categories, aggrava-
tion evidence must still survive an MRE 403 analysis.®

The cases that will be addressed in the area of aggravation
are United Sates v. Gogas,® United Sates v. Dezotell,%? and
United Sates v. Warner.®

In United Sates v. Gogas,® the government offered a letter
the accused sent to his congressman requesting assistancein his

Evidence in aggravation. Thetrial counsel may present evidence as to any aggravating circumstances directly relating to or resulting from the
offenses of which the accused has been found guilty. Evidence in aggravation includes, but is not limited to, evidence of financial, social, psy-
chological, and medical impact on or cost to any person or entity who was the victim of an offense committed by the accused [victim impact
evidence] and evidence of significant adverse impact on the mission, discipline, or efficiency of the command directly and immediately result-
ing from the accused's offense [mission impact evidence]. In addition, evidence in aggravation may include evidence that the accused inten-
tionally selected any victim or any property as the object of the offense because of the actual or perceived race, color, religion, national origin,
ethnicity, gender, disability, or sexua orientation of any person [hate crime evidence]. Except in capital cases awritten or ora deposition taken

in accordance with R.C.M. 702 is admissible in aggravation.

Id.

78. See, e.g., United States v. Mance, 47 M.J. 742 (N-M. Ct. Crim. App. 1997) (holding that it isimproper to allow a victim of an assault and assault consummated
by a battery to testify that the accused made telephonic threat and also assaulted a third when there was no evidence linking the accused to the additional crimes and
they were not related to the offenses of which the accused was convicted); United Statesv. Rust, 41 M.J. 471 (1995) (stating that a suicide/homicide note wasimproper
when there was no causal relationship between the accused’s dereliction of duty and false official statement offenses and the unforeseeable crimes of a third party);
United States v. Witt, 21 M.J. 637 (A.C.M.R. 1985) (stating that there must be a reasonable linkage between the evidence proffered and the alleged impact of the

offense).

79. SeeWtt, 21 M.J. at 637.

80. See MCM, supranote 3, MiL. R. Evip. 403; see also Rust, 41 M.J. at 478.
81. 58 M.J. 96 (2003).

82. 58 M.J. 517 (N-M. Ct. Crim. App. 2003).

83. 59 M.J. 573 (A.F. Ct. Crim. App. 2003).

84. Gogas, 58 M.J. at 96. The appellant was convicted at ageneral court-martial of wrongful use and distribution of lysergic acid diethylamide (L SD) and sentenced
to reduction to E-1, eighteen months confinement, and a bad conduct discharge. 1d. at 97.
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pending court-martial. Theletter stated, in part: “*1 wasliving
my life with blinders on and not thinking of the consequences
at thetime. The only thing | was concerned with was making
myself happy with using [LSD].’”% The military judge admit-
ted the letter, over defense objection, as aggravation evidence
under RCM 1001(b)(4) and evidence of rehabilitative potential
under RCM 1001(b)(5).2¢ The service court affirmed, finding
no abuse of discretion by the military judge.®”

On appeal, the CAAF held the letter was properly admitted
under RCM 1001(b)(4) as aggravation evidence directly relat-
ing to the offenses of which the accused was convicted.® The
court noted that the letter revealed “an aggravating circum-
stance: Appellant’sindifference to anything other than hisown
pleasure.”® The court went on to say “[i]ndifference to the
nature or conseguences of criminal conduct is an aggravating
factor that may be considered in determining an appropriate
sentence.” %

The next two cases, United Sates v. Dezotell ** and United
Sates v. Warner,*? shed further light on the limits of proper
aggravation evidence under RCM 1001(b)(4).

In Dezotell ,*2 the appellant was convicted at a specia court-
martial of unauthorized absence and missing movement. On
appeal, the appellant alleged that the military judge abused his
discretion® by admitting improper aggravation evidence from
Senior Boatswain's Mate (BMCS) Sleigh, the only aggravation

witness called by the government.®> At the time of the appel-
lant’s offenses, he was a member of BMCS Sleigh’s Deck
Department aboard the Aircraft Carrier USS Abraham Lincoln,
however, he was temporarily assigned outside the department
to another part of the ship, the food services section. Senior
Boatswain’s Mate Sleigh testified that the ship was undergoing
“work-ups’ and its “Final Examination Problem” during the
appellant’s absences and that during these training cycles every
sailor has a mission. When one sailor departs, other sailors
haveto pull that sailor’sweight, adversely affecting the mission
and unit efficiency.® Defense counsel objected to this testi-
mony, arguing that the witness had minimal interactions with
the appellant, a fact confirmed by the witness during cross-
examination, and that the testimony was not relevant. The mil-
itary judge disagreed.®”

On appeal, the court found no abuse of discretion by the mil-
itary judge, noting that BMCS Sleigh’stestimony “fairly stated,
in contextual terms. . . the detrimental impact of the appellant’s
offenses . . . on the mission and efficiency of the command.” %
Inarriving at itsdecision, the court found that although a*“ direct
and logical connection or relationship between the offense and
evidence offered [isrequired] . . . the Rule [R.C.M. 1001(b)(4)]
does not require that the evidence must be of a type subject to
precise measurement or quantification.”® Applying MRE 403,
the court concluded that the aggravation evidence was unobjec-
tionable.1®

85. Id. at 99. The letter in question also said that the charges were not provable because there was no physical evidence, only witness testimony. 1d.

86. Id. at 97.

87. United States v. Gogas, 55 M.J. 521 (A.F. Ct. Crim. App. 2001).

88. Gogas, 58 M.J. at 98 (finding the letter admissible as aggravation evidence under RCM 1001(b)(4), the court did not reach the issue of whether the evidence was

also admissible as rehabilitative potential evidence under RCM 1001(b)(5)).
89. Id. at 99.

90. Id.

91. 58 M.J. 517 (N-M. Ct. Crim. App. 2003).

92. 59 M.J. 573 (A.F. Ct. Crim. App. 2003).

93. Dezotell, 58 M.J. at 517. The appellant was sentenced to forfeiture of $500 pay per month for two months, ninety days confinement, and abad conduct discharge.

Id.

94. A military judge has broad discretion in determining whether to admit evidence under RCM 1001(b)(4). See, e.g., United States v. Humpherys, 57 M.J. 83, 91
(2002); United States v. Wilson, 47 M.J. 152, 155 (1997); United States v. Rust, 41 M.J. 472, 478 (1995).

95. Dezotell, 58 M.J. at 518.
96. Id.

97. Id.

98. Id. at 519.

99. Id.

100. Id.
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In United Sates v. Warner,'% the appellant was initialy
charged with two specifications of aggravated assault upon his
two and one-half month old infant son.’®? A general court-mar-
tial composed of officers and enlisted members convicted him
of one specification of the lesser-included offense of assault and
battery upon a child under sixteen years of age.’®® On appeal,
the appellant alleged the military judge erred by allowing a
medical expert, Dr. Boos, to testify on sentencing regarding the
significant injuries to the child.*® The appellant argued that
since he was acquitted of the aggravated assault, the doctor’s
testimony regarding the child's injuries was improper aggrava
tion that contradicted the member’s findings.’® He also argued
that the evidence should have been excluded under MRE 403 as
unduly prejudicial 2%

The service court disagreed and after applying MRE 403,
found that the testimony of Dr. Boos was proper aggravation
evidence in the appellant’s case.’” The court noted that RCM
1001(b)(4) allows the government to introduce evidence
“directly relating to or resulting from the offenses of which the
accused has been found guilty.” % After analyzing Dr. Boos

101. 59 M.J. 573 (A.F. Ct. Crim. App. 2003).

testimony, the court determined that the testimony, contrary to
the appellant’s assertions, did not relate to the use of a force
likely to produce death or grievous bodily harm, ashewas orig-
inally charged; rather, the testimony related directly to theinju-
ries resulting from the assault and battery on the child and as
such was proper aggravation evidence under RCM
1001(b)(4).1® Additionally, the testimony was not inconsi stent
with the member’sfindings.*'® The court noted that the panel’s
acquittal of the greater offenses does not support the appellant’s
argument that the panel believed the victim did not suffer sig-
nificant injuries. ™!

United Sates v. Gogas,'*? United Sates v. Dezotell,** and
United Satesv. War ner 4 highlight that aggravation evidenceis
broad in scope, need not be subject to precise measurement and
is not necessarily constrained by the court’s announced find-
ings.*® Trial counsel should be creative in both their search for
aggravation evidence as well as their arguments in support of
the admission thereof. Remember, “indifference to anything
other than [one's] own pleasure’ ¢ or to the “nature or conse-
quences of criminal conduct” Y is proper aggravation. Like-

102. 1d. at 574. The aggravated assault charge was “with a means or force likely to produce death or grievous bodily harm.” 1d.

103. 1d. The panel sentenced the appellant to reduction to E-1, forfeiture of all pay and allowances, confinement for eighteen months, and abad conduct discharge. 1d.

104. Id. at 581.

105. 1d. “[T]he appellant argue[d] that Dr. Boos's testimony concerning the significant injuries BT [the child victim] sustained was inconsistent with the court mem-
bers' findings that the appellant did not use ‘ aforce likely to produce death or grievous bodily harm.”” Id.

106. Id.

107. 1d. at 581-82. Regarding the military judge’'s MRE 403 ruling, the court, reviewing the military judge's ruling for an abuse of discretion, first noted that the
military judge’sfailure to place his analysis on the record deprived him of the “heightened deference” given ajudge when the analysisis placed on the record. 1d. at
581. Regardless, after applying the less deferentia standard of review for abuse of discretion, the court found that the military judge did not abuse his discretion in
admitting the doctor’s testimony. Id. at 582.

108. 1d. (quoting United States v. Gogas, 58 M.J. 96, 98 (2003)).

109. Id. Dr. Boos'stestimony was “directly related to the appellant’s actions in ‘ shaking and grabbing’ hisson.” 1d.

110. Id.

111. 1d. “It was not ‘necessarily inferable’ from the verdict that the court members did not believe BT had significant injuries.” 1d. (quoting United Statesv. Terlep,
57 M.J. 344, 348 (2002)).

112. Gogas, 58 M.J. at 96.

113. 58 M.J. 517 (N-M. Ct. Crim. App. 2003).

114. Warner, 59 M.J. at 573.

115. Seeid.; seealso United Statesv. Terlep, 57 M.J. 344 (2002). Staff Sergeant Terlep wasinitially charged with wrongful use and distribution of marijuana, burglary,
and rape. Pursuant to a pretrial agreement, he plead guilty at a general court-martial to wrongful use and distribution of marijuana, unlawful entry and assault con-
summated by a battery, however, the victim's testimony regarding rape was admissible. Neither the plea agreement nor the stipulation of fact precluded the evidence.
In affirming the case, the CAAF noted that a plea agreement in a case, absent express language to the contrary, does not, and should not, prevent the trier of fact from
knowing and fully appreciating the “true plight of the victim in each case.” Id. at 350.

116. Gogas, 58 M.J. at 99.

117. 1d.
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wise, the increased workload on fellow Soldiers, Sailors,
Airmen, Marines, or Coast Guardsmen is proper aggravation
evidence in the form of mission impact. Defense counsel
should be aware that aggravation evidenceis broadly construed
and should be ready to object to the government’s aggravation
evidence as irrelevant under MRE 401!*® and RCM
1001(b)(4).° If the military judge rules against the relevance
objection, defense counsel should argue that MRE 403!2°
requires exclusion.

Rehabilitative Potential Evidence—Rulefor Courts-
Martial 1001(b)(5)***

Rule for Courts-Martial 1001(b)(5)*% allows the govern-
ment to present evidence regarding an accused’s potential for
rehabilitation, aterm referring to the “accused's potential to be

118. See MCM, supra note 3, MiL. R. Evip. 401.
119. Id. R.C.M. 1001(b)(4).

120. Seeid. MiL. R. Evip. 403.

121. 1d. R.C.M. 1001(b)(5).

122. Id.

123. 1d.

124. Rulefor Courts-Martial 1001(b)(5)(B) states:

restored, through vocational, correctional, or therapeutic train-
ing or other corrective measures to a useful and constructive
placein society.”*?® A witness providing an opinion under this
rule must have a “foundation”*?* for the opinion, the opinion
must have a proper “bases,” % and finally, the opinion must be
limited in “scope.”*?® A government rehabilitative potential
witness cannot testify that he or she believes a punitive dis-
charge is warranted or that the accused should not be returned
to his unit, the latter simply being a euphemism for “discharge
the soldier.”*?” Arguably, the same rules apply to defense wit-
nesses who would conversely testify that the accused should be
retained or returned to his unit or that the witness would “be
willing to serve with the accused again.” %

United Sates v. Warner?® and United Sates v. Griggs™°
address the issue of rehabilitative potential from the govern-
ment and defense perspective, the former seeking the introduc-

Foundation for opinion. The witness or deponent providing opinion evidence regarding the accused’s rehabilitative potential must possess suf-
ficient information and knowledge about the accused to offer a rationally-based opinion that is helpful to the sentencing authority. Relevant
information and knowledge include, but are not limited to, information and knowledge about the accused's character, performance of duty,
moral fiber, determination to be rehabilitated, and nature and severity of the offense or offenses.

Id. R.C.M. 1001(b)(5)(B). See also United Statesv. Ohrt, 28 M.J. 301 (C.M.A. 1989).

125. Rulefor courts-Martial 1001(b)(5)(C) tates:

Bases for opinion. An opinion regarding the accused's rehabilitative potential must be based upon relevant information and knowledge pos-
sessed by the witness or deponent, and must relate to the accused’s personal circumstances. The opinion of the witness or deponent regarding
the severity or nature of the accused’s offense or offenses may not serve as the principal basis for an opinion of the accused's rehabilitative

potential.

MCM, supra note 3, R.C.M. 1001(b)(5)(C). See also United Statesv. Horner, 22 M.J. 294 (C.M.A. 1986).

126. Rulefor Courts-Martial 1001(b)(5)(D) states:

Scope of opinion. An opinion offered under thisruleislimited to whether the accused has rehabilitative potential and to the magnitude or quality
of such potential. A witness may not offer an opinion regarding the appropriateness of a punitive discharge or whether the accused should be

returned to the accused's unit.

MCM, supra note 3, R.C.M. 1001(b)(5)(C). See also United Statesv. Williams, 50 M.J. 397 (1999); United Statesv. Aurich, 31 M.J. 95 (C.M.A. 1990).

127. MCM, supra note 3, R.C.M. 1001(b)(5)(C); see also United States v. Williams, 50 M.J. 397 (1999); United Statesv. Aurich, 31 M.J. 95 (C.M.A. 1990); United
Statesv. Ohrt, 28 M.J. 301 (C.M.A. (1989); United Statesv. Yerich, 47 M.J. 615 (Army Ct. Crim. App. 1997).

128. See United Statesv. Ramos, 42 M.J. 392 (1995) (noting mirror image of RCM 1001(b)(5)(D) prohibition appearsto apply to the defense); United States v. Hoyt,
No. ACM 33145, 2000 CCA LEXIS 180 (A.F. Ct. Crim. App., duly 5, 2000) (unpublished) (stating that a defense witness cannot comment on appropriateness of
discharge), pet. denied, 54 M.J. 365 (2000); see also United Statesv. Griggs, 59 M.J. 712 (A.F. Ct. Crim. App. 2004). But see United Statesv. Bish, 54 M.J. 860 (A.F.
Ct. Crim. App. 2001) (stating that RCM 1001(b)(5) is a government rule and does not appear to apply to the defense).

129. 59 M.J. 590 (C.G. Ct. Crim. App. 2003).
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tion of testimonial evidence that the appellant lacks any
potential for continued military service; the latter seeking the
admission of written evidence recommending retention of the
appellant.

In Warner,® during his sentencing case, the appellant called
his civilian supervisor who previously served fours years on
active duty in the Coast Guard before being honorably dis-
charged. On direct examination, the witness testified that the
appellant was an excellent worker. When asked by the defense
counsdl if he had an opinion about the appellant’ s rehabilitative
potential, the witnesstestified that the appellant “ had ‘ taken the
right steps. . . to better hisfuture after the Coast Guard.’”**> On
cross-examination, the trial counsel asked the defense witness
if he was familiar with the “* Coast Guard's drug policy’ and
whether [the] Appellant had ‘rehabilitative potential, in the
Coast Guard, given his drug abuse? ¥ When the witness’
opinion did not change, the trial counsel asked the witness
whether he understood that drug use was “‘contrary to the
[Coast Guard's] core mission’” and could adversely affect unit
efficiency and the command.** At thispoint, the defense coun-
sel objected arguing that the trial counsel was eliciting
improper aggravation evidence, an objection the military judge
overruled.’®

On appeal ,** the Coast Guard court found the trial counsel
erred in his rehabilitation potential cross-examination of the
defense witness.

We believe that trial counsel, intentionally or
unintentionally, improperly linked the wit-

130. Griggs, 59 M.J. at 712.

ness opinion on rehabilitative potential with
award of a punitive discharge when she
focused on Appellant’s “rehabilitative poten-
tial in the Coast Guard,” and referred to the
“Coast Guard's drug policy” and incompati-
bility of drug use with a Coast Guard “core
mission.” 1%

Despite finding error, the court held it was harmless since the
witness’ opinion remained unchanged after cross-examination
and the trial was before a military judge aone, an individual
“presumed to know and follow the constraints of [United Sates
v.] Ohrt [28 M.J. 301 (C.M.A. 1989)] and RCM 1001(b)(5).”*%®

In Griggs,** during an Article 39(a) session while the mem-
bers were deliberating on findings, the appellant offered six
character letters from noncommissioned officers.’® The letters
followed the same general format: paragraph oneindicated that
the author was familiar with the appellant and the charges
against him; paragraph two described the appellant’s duty per-
formance and highlighted the appellant’s favorable character
traits, and paragraph three, the fina paragraph, addressed the
appellant’srehabilitative potential .1 Thefinal paragraph of all
six letters contained material that the trial counsel objected to,
arguing that the comments were recommendationsfor retention
and would confuse the members.*? The relevant language was
asfollows:

[Letters 1, 2 and 3] | have no doubt Sr A
Griggswill continueto be an asset to the mis-
sion of the squadron and Air Force. | ask the

131. Warner, 59 M.J. at 590. The appellant was convicted at aspecia court-martial of unauthorized absence and wrongful use of Ecstasy and methamphetamine and

was sentenced to a bad conduct discharge. 1d. at 590-91.
132. 1d. at 594.

133. 1d.

134. Id.

135. Id.

136. Note-the case was submitted “ on the merits,” meaning no issueswereraised by appellate counsel. Despite affirming the findings and sentence, the court believed
the caseraised “ several issues [warranting] further discussion,” one of which was the cross-examination of a defense witnessimproperly linking the witness' rehabil-

itative potential opinion testimony to a punitive discharge. 1d. at 590-91.
137. Id. at 595.

138. Id.

139. 59 M.J. 712 (A.F. Ct. Crim. App. 2004). The appellant was convicted at a general court-martial of two specifications of wrongful use of Ecstasy, two specifi-
cations of wrongful distribution of Ecstasy, and one specification of wrongful use of marijuana and sentenced to reduction to E-1, forfeiture of al pay and allowances,

confinement for 150 days, and a bad conduct discharge. Id. at 713.
140. Id.
141. 1d.

142. Id.
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panel [to give Sr A Griggs] a second chance
to be a productive member of the United
States Air Force.

[Letter 4] In fact, | have two airmen I'd
gladly trade just to keep him. | feel the Air
Force could use more airmen like him.
[Letter 5] | continue to hear, “This is not a
one mistake Air Force. ..."

[Letter 6] [I] am convinced that he . . . can
still be of great potential to the United States
Air Force.... Weseemto. .. toss [young
airmen] out after investing so much time,
effort and money.*®

Notwithstanding the Air Force Court of Criminal Appeals
(AFCCA) decision in United Sates v. Bish,* holding that
RCM 1001(b)(5) is a “Government rule,” the defense counsel
conceded therule'sapplicability toitssix character letters.™ In
sustaining the trial counsel’s objection and ordering the objec-
tionable language redacted, the military judge noted that the
language would confuse the members.**® He also noted that
RCM 1001(b)(5)(D) prohibited opinion testimony regarding
whether an accused should be discharged or returned to his
unit.*#

On appeal, the appellant argued that the military judge
abused his discretion by applying RCM 1001(b)(5), a govern-
ment-only rule, to his six character letters and ordering the
“objected to” language redacted.'*® The service court dis-

agreed. Although RCM 1001(b)(5)(D) appears under the sec-
tion entitled “Matter to be presented by the prosecution,”*° a
“strict textual interpretation of this provision . . . ignores the
long and nuanced history of the rules governing opinion testi-
mony about an accused’s rehabilitative potential.” 1> The court
noted that the rules and limitations regarding opinion testimony
by a government witness “balance several important inter-
ests’ 5 including: insertion of improper command influence
into the process; confusion of the members; usurping the role of
the sentencing authority; ensuring that the witness rendering an
opinion has a proper foundation; and avoiding improper refer-
ence to uncharged misconduct on direct examination.> Con-
sidering these interests, the court concluded that the “risk of
confusion, usurpation of the sentencing authority’s role, and
foundational requirements logically apply to the defense as
well asthe prosecution.”** Next, the court addressed the guid-
ance in United Sates v. Ohrt, indicating that whether a service
member should be discharged, or retained, isamatter withinthe
purview of the court-martial and “cannot be usurped by a wit-
ne$.” 154

Finally, the court considered that RCM 1001(c)(1)(B),**
which addresses evidence in mitigation, is silent regarding
whether a defense witness can render an opinion recommend-
ing that an accused remain inthe military. After considering the
general limitations on opinion testimony and the rationale
behind those limitations, the CAAF's (then the Court of Mili-
tary Appeal’s) guidance regarding rehabilitative potential testi-
mony, RCM 1001(c)(1)(B), and defense counsel’s concession

143. Id. Regarding letters one through three, the trial counsel noted he would have no objection if the language was changed from “ productive member of the United
States Air Force” to “productive member of the society,” arecommended change the defense opted not to make. Id.

144. 54 M.J. 860, 863 (A.F. Ct. Crim. App. 2001), pet. denied, 55 M.J. 372 (2001).

145. Griggs, 59 M.J. at 713.

146. 1d.

147. Id.

148. Id.

149. MCM, supra note 3, R.C.M. 1001(b).
150. Griggs, 59 M.J. at 714.

151. 1d.

152. 1d.

153. 1d.

154. United Statesv. Ohrt, 28 M.J. 301 (C.M.A. 1989).

[A] witness be he for the prosecution or the defense should not be allowed to express an opinion whether an accused should be punitively dis-
charged. The question of appropriateness of punishment is one, which must be decided by the court-martia; it cannot be usurped by awitness.
Thus for the same reasons that we do not permit an opinion of guilt or innocence, or of “truthfulness’ or “untruthfulness’ of witnesses, we do
not allow opinions as to appropriate sentences . . . . The use of euphemisms, such as “No potential for continued service”; “He should be sep-
arated”; or the like are just other ways of saying, “Give the accused a punitive discharge.”

Id. at 304. Seealso United States v. Ramos, 42 M.J. 392, 396 (1995).
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regarding the applicability of RCM 1001(b)(5)(D), the court
found the decision to redact the language in question was not an
abuse of discretion.’® Assuming arguendo that the military
judge did err, the court found any error to be harmless.’> The
unredacted portions of the statements sufficiently conveyed the
witnesses opinions about the appellant, painting a positive pic-
ture of the appellant’s military service, and the redacted lan-
guage added little significance to the statements.

Warner®® and Griggs'™® are good refresher cases on the
admissibility of, and limits on, rehabilitative potential evi-
dence. Warner® highlights that cross-examination of a reha-
bilitative potential witness cannot seek an impermissible
opinion on whether the appellant should be discharged or
retained. Griggs'®* highlights the fact that defense submissions
that render opinions on retention are objectionable. Although
the Air Force court hasheld that RCM 1001(b)(5) isa“ Govern-
ment” rule'? and notwithstanding the defense’s concession of
RCM 1001(b)(5)’s applicability in Griggs,'® the rationale used
by the Griggs court in concluding that rehabilitative potential
opinionsarelimited in scope, regardless of which side seeksthe
opinion, is compelling. Trial counsel should use this rationale
to object to opinions by defensewitnesses arguing for retention.

The Unsworn Satement—Rule for Courts-Martial
1001(c)(2)(C)*

Once the government finishes presenting its case via RCM
1001(b),*" it is the defense’s turn. Rule for Courts-Martial
1001(c)*¢ governs the defense’s presentation of evidence in

extenuation,¢” mitigation,¢® and rebuttal,**® including the
accused's unsworn statement.1”®

The cases discussed in this section address the accused's
right to make an unsworn statement, a right, which, although
broad and virtually unfettered,*™ is not without limitations.
United Sates v. Sowell*? and United States v. Johnson'” are
cases in which the military judge imposed limitations on the
appellant’s right to make an unsworn statement. A third case,
United Sates v. Adame,”* while not ground breaking, is a
reminder to al trial participants on the cross-examination limi-
tations associated with the unsworn statement.

In Sowell, " the appellant wanted to tell the enlisted panel
during sentencing that one co-conspirator, Fire Controlman
Third Class (FC3) Elliott, was acquitted at an earlier court-mar-
tial of two identical specifications for which the appellant was
convicted.’® Thetrial counsel objected and the military judge
sustained the objection, finding that the mention of the co-con-
spirator’s acquittal in her unsworn would be a “‘a direct
impeachment of the members' determination.’””” The military
judge did, however, alow the appellant to mention that FC3
Elliott “went to a court-martial.”1"®

On appeal, the appellant alleged that the military judge
abused hisdiscretion in preventing her from mentioning her co-
conspirator’s acquittal .1 The service court agreed, noting “the
appellant’s right of allocution is so significant that it has few
limitations’ and “thetrend is clearly toward an expansive view
of what can be included in unsworn statements.” ¥ As for the
appellant’s ability to mislead or confuse the members with her
unsworn statement, the court focused on the military judge’s

155. MCM, supra note 3, R.C.M. 1001(c)(1)(B). Rulefor Courts-Martial 1001(c)(1)(B) states:

Matter in mitigation. Matter in mitigation of an offenseisintroduced to lessen the punishment to be adjudged by the court-martial, or to furnish
grounds for arecommendation of clemency. It includes the fact that nonjudicial punishment under Article 15 has been imposed for an offense
growing out of the same act or omission that constitutes the offense of which the accused has been found guilty, particular acts of good conduct
or bravery and evidence of reputation or record of the accused in the service for efficiency, fidelity, subordination, temperance, courage, or any

other trait that is desirable in a servicemember.

156. Griggs, 59 M.J. at 715.
157. 1d. at 715-16.

158. 59 M.J. 590 (C.G. Ct. Crim. App. 2003).
159. Griggs, 59 M.J. at 712.

160. Warner, 59 M.J. at 590.

161. Griggs, 59 M.J. at 712.

162. See United Statesv. Bish, 54 M.J. 860 (A.F. Ct. Crim. App. 2001) (stating that RCM 1001(b)(5) isagovernment rule and does not appear to apply to the defense).

163. Griggs, 59 M.J. at 713.
164. MCM, supra note 3, R.C.M. 1001(c)(2)(C).

165. 1d. R.C.M. 1001(b).
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ability to tailor an appropriate instruction to avoid such a situa-
tion.’8! Finding prejudice, the court set aside the sentence and
authorized a rehearing.18?

United Satesv. Johnson,*® the second casein which the mil-
itary judge limited the appellant’s unsworn statement, provides
guidance to trial practitioners on circumstances justifying lim-
iting the accused's right of allocution.

In Johnson,*®* after being found guilty of wrongfully pos-
sessing marijuana with the intent to distribute, the appellant
wanted to tell the panel members that he passed a polygraph
examination in which heindicated he was unaware that he pos-
sessed marijuana.®® Themilitary judge, however, ruled that the
mention of the polygraph examination was not proper mitiga-
tion under RCM 1001(c) and was an improper attempt to
impeach the verdict through the unsworn statement.% In addi-

166. 1d. R.C.M. 1001(c). Rulesfor Courts-Martial 1001(c), entitled “Matters to be presented by the defense, states, in part:

(1) Ingeneral. Thedefense may present mattersin rebuttal of any material presented by the prosecution and may present matters in extenuation
and mitigation regardless whether the defense offered evidence before findings.

(A) Matter in extenuation. Matter in extenuation of an offense serves to explain the circumstances surrounding the commission of an offense,
including those reasons for committing the offense which do not constitute a legal justification or excuse.

(B) Matter in mitigation. Matter in mitigation of an offense is introduced to lessen the punishment to be adjudged by the court-martial, or to
furnish grounds for a recommendation of clemency. It includes the fact that nonjudicia punishment under Article 15 has been imposed for an
offense growing out of the same act or omission that constitutes the offense of which the accused has been found guilty, particular acts of good
conduct or bravery and evidence of reputation or record of the accused in the servicefor efficiency, fidelity, subordination, temperance, courage,
or any other trait that is desirable in a servicemember.

(2) Satement by the accused.

(A) In general. The accused may testify, make an unsworn statement, or both in extenuation, in mitigation or to rebut matters presented by the
prosecution, or for al three purposes whether or not the accused testified prior to findings. The accused may limit such testimony or statement
to any one or more of the specifications of which the accused has been found guilty. This subsection does not permit the filing of an affidavit
of the accused.

(B) Testimony of the Accused. The accused may give sworn oral testimony under this paragraph and shall be subject to cross-examination con-
cerning it by thetrial counsel or examination on it by the court-martial, or both.

(C) Unsworn statement. The accused may make an unsworn statement and may not be cross-examined by the trial counsel upon it or examined
upon it by the court-martial. The prosecution may, however, rebut any statements of fact therein. The unsworn statement may be oral, written,
or both and may be made by the accused, counsel, or both.

Id.

167. 1d. R.C.M. 1001(c)(1)(A).

168. 1d. R.C.M. 1001(c)(1)(B).

169. Id. R.C.M. 1001(c)(1).

170. 1d. R.C.M. 1001(c)(2)(C).

171. See, e.g., United States v. Jeffery, 48 M.J. 229 (1998); United States . Britt, 48 M.J. 233 (1998).
172. 59 M.J. 552 (N-M. Ct. Crim. App. 2003).

173. 59 M.J. 666 (A.F. Ct. Crim. App. 2003).

174. 57 M.J. 812 (N-M. Ct. Crim. App. 2003).

175. Sowell, 59 M.J. at 552. The appellant was convicted at a specia court-martial of conspiracy to steal two computers and larceny of the same two computers,
property of avalue of approximately $1,100 and sentenced to a $550 fine, thirty days confinement, and a bad conduct discharge. 1d. at 553.

176. 1d. at 554. Four sailorswereinvolved in the conspiracy to steal computers, the appellant, Fire Controlman Third Class Elliott, Airman Apprentice (AA) Schwey,
and Seaman (SN) Cormier. Fire Controlman Third Class Elliott was charged with conspiracy and acquitted. Neither AA Schwey nor SN Cormier were charged or
disciplined for their involvement in the conspiracy, however, both sailors were administratively separated before the appellant’strial. 1d. at 553-54.

177. 1d. at 554. Seealso MCM, supra note 3, R.C.M. 923. “Findingswhich are proper on their face may be impeached only when extraneous prejudicial information
was improperly brought to the attention of a member, outside influence was improperly brought to bear upon any member, or unlawful command influence was
brought to bear upon any member.” 1d.

178. Sowell, 59 M.J. at 554. The military judge aso allowed the appellant to tell the members that neither AA Schwey nor SN Cormier were charged with any
offenses. Id.

179. Id. at 553.

180. Id. at 555. “We further note that, in recent years, our superior court has consistently found error when the military judge limited the contents of an unsworn
statement.” 1d.
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tion to finding that the polygraph was not proper mitigation evi-
dence, the military judge found that MRE 707%%" specifically
prohibited mention of the polygraph.e

On appeal, the appellant argued that the military judge
abused his discretion by improperly limiting his unsworn state-
ment. In support of his position, the appellant argued that his
purpose in mentioning the polygraph was not to impeach the
verdict, rather “to show ‘the emotional roller coaster’ he was
forced to endure before trial.” 1% Finding no abuse of discretion

181. Id. at 556.

on the part of the military judge, the court first noted that limits
on an unsworn statement are the exception rather than the
norm.**® Although broad in scope, the court noted that the right
of alocution is not wholly unconstrained.’® Under the facts of
this case, a case in which a specific rule, MRE 707, excluded
the evidence sought to be admitted, the only logical purposein
mentioning the polygraph was to impeach the verdict, a pur-
posethat goes neither to extenuation nor mitigation.®> Thelack
of avalid RCM 1001(c) purpose coupled with a specific rule
precluding admissibility resultsin evidencethat isinadmissible

Our superior court has expressed confidence that military judges are ableto tail or instructionsto avoid confusing and misl eading the court mem-
berswith information contained in unsworn statements. “Military judges have broad authority to give instructions on the ‘ meaning and effect’
of the accused's unsworn statement, both to ensure that the members place such a statement ‘in the proper context’ and ‘to provide an appro-
priate focus for the members’ attention on sentencing.”” United Sates v. Tschip, 58 M.J. 275 (C.A.A.F.2003) (quoting Grill, 48 M .J. at 133).

The U.S. Air Force Court of Criminal Appeals has approved atailored instruction for situations in which the accused discusses the results of
related cases or other such mattersin his unsworn statement. United Sates v. Friedmann, 53 M.J. 800 (A.F.Ct.Crim.App.2000), rev. denied, 54
M.J. 425 (C.A.A.F.2001). “When an accused uses his virtually unrestricted unsworn statement to raise issues for the membersto consider, the
military judge does not err in providing the court members accurate information on how to appropriately consider those mattersin their delib-

erations.” Friedmann, 53 M.J. at 803-04.

Id.

182. Id. at 558. Judge Ritter dissented finding that the acquittal of a co-conspirator is legally irrelevant under RCM 1001(c) since it does not relate to extenuation,
mitigation, or rebuttal. He also expressed concern that the court’s decision would “open a ‘ Pandora’ s box’ of mischief, by eliminating one of the very few clear lim-
itations on unsworn statements [referring to relevance as limited by extenuation, mitigation, or rebuttal evidence].” Id. at 560.

183. 59 M.J. 666 (A.F. Ct. Crim. App. 2003).

184. Id. Theappellant wastried and convicted at ageneral court-martial, contrary to his plea, of wrongfully possessing seventeen pounds of marijuanawith theintent
to distribute and sentenced to reduction to E-1, forfeiture of all pay and allowances, six months confinement, and a dishonorable discharge. |d. at 667.

185. Id. at 674. Therelevant portion of the appellant’s proposed unsworn statement follows:

Never in my wildest dreams did | ever once imagine that my life would end here in your hands especially after | took and passed a polygraph.
| was asked point blank if | knew there was marijuanain the box to which | responded no. The polygrapher found no deception with my answers.
| was hopeful at that point that based on the fact that | did pass, | would not face charges again; however, that was not to be and now my future

isin your hands.
Id. (the polygrapher referred to was privately retained by the defense).

186. Id.

| find that the rule [R.C.M. 1001(c)] does not allow an Accused, in an unsworn statement, to impeach the verdict of the court. Theruling isthat
the Accused may not make a statement which the logical consequenceisthat heis telling the members that he is not guilty of the offense.

Id.

187. See MCM, supra note 3, MiL R. Evip. 707. “Notwithstanding any other provision of law, the results of a polygraph examination, the opinion of a polygraph
examiner, or any reference to an offer to take, failure to take, or taking of a polygraph examination, shall not be admitted into evidence.” 1d. MiL. R. Evip. 707(a).

188. Johnson, 59 M.J. at 674; see also MCM, supra note 3, MiL. R. Evip. 707. “Notwithstanding any other provision of law, the results of a polygraph examination,
the opinion of a polygraph examiner, or any reference to an offer to take, failure to take, or taking of a polygraph examination, shall not be admitted into evidence.”

MCM, supra note 3, MiL. R. Evip. 707(a).

189. Johnson, 59 M .J. at 675.

190. Id. “Under the current state of the law, exclusion of objectionable material from an unsworn statement should be the exception and not the norm. This does not
mean, however, that an accused’s right to say whatever he wants is wholly unconstrained.” 1d.

191. Id.

192. Id. at 675-76.
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even in the context of an unsworn statement with a properly tai-
lored limiting instruction.®

The last unsworn statement case is United States v.
Adame,** a gentle reminder to trial practitioners that an
accused’s unsworn statement is not a proper matter for cross-
examination, even if done by a military judge in a judge-alone
trial.

In Adame,* the appellant, as part of his unsworn statement
stated, among other things, “‘1 do believeit would bein the best
interest of the Marine Corpsthat | be discharged.’”% Defense
counsel argued, in part, “[W]e think it is appropriate that you
allow [the appellant] to go back to his family and take care of
both of them.””%” The military judge then asked the appellant
and his counsel about the appellant’s desire for a punitive dis-
charge. The following colloquy transpired:

MJ  Thank you, [DC] . . . are you advocat-
ing for a punitive discharge?

DC: No, sir. | am advocating that my cli-
ent’s unsworn statement be taken into con-
sideration.

MJ: ... [H]ave you talked to PFC Adame
about the consequences of a punitive dis-
charge?

DC: | have extensively, gir.

MJ: Haveyou tried to talk himout of a puni-
tive discharge?

DC: Yes, sir.

MJ: PFC Adame, is that correct?

ACC: Yes, sir.

193. Id.

194. United Statesv. Adame, 57 M.J. 812 (N-M. Ct. Crim. App. 2003).

MJ: So in this regard, at least as far as a
punitive discharge, [DC's] advice to you has
been that it is not in your best interest?
ACC: Yes, sir.

MJ: You desire a punitive discharge regard-
less of that advice?

ACC: (No response)

MJ: Do you think you could complete your
enlistment contract if you are not discharged?
ACC: No, sir.1®

On appeal, the appellant argued that the military judge erred
when he questioned him and his counsel about his desire for a
punitive discharge. The court agreed, describing the military
judge’s questioning of the appellant and his counsel as “inva-
sive,”1*® by asking the appellant and counsel to “reveal confi-
dential communications.”?® Although a military judge must
confirm that an accused desires a punitive discharge when
counsel argues for one, the military judge should do so in a
manner so as not to expose protected attorney-client communi-
cations.®* Additionally, the colloquy raised concerns that the
military judge was cross-examining the appellant on his
unsworn statement, an examination that RCM 1001(c)(2)(C)
specifically prohibits.2? Despite finding error in both the dis-
closure of protected communications aswell asthe cross-exam-
ination of the accused on his unsworn statement, the court
found no prejudice.?®

Trial counsel seeking to limit an accused's unsworn state-
ment should pay careful attention to the guidance provided by
the courts in Sowell?* and Johnson,?* as well as the cases cited
therein. Starting with the premise that the unsworn statement is

195. 1d. The appellant was convicted at a special court-martial of unauthorized absence and sentenced to reduction to E-1, forfeiture of $600 pay per month for two

months, seventy-five days confinement, and a bad conduct discharge. Id. at 813.

196. Id.

197. Id.

198. Id. at 813-14.

199. Id. at 813.

200. Id. at 814.

201. Id. at 814-15; see also United States v. Evans, 35 M.J. 754 (N.M.C.M.R. 1992); U.S. Der'T oF ArRMY, Pam. 27-9, LEGAL SERVICES, MILITARY JUDGES' BENCHBOOK
Instr. 2-5-22 (1 Apr. 2001) [hereinafter DA Pam 27-9].

202. Adame, 57 M.J. at 814-15; see also MCM, supra note 3, R.C.M. 1001(c)(1)(C).

203. Adame, 57 M.J. at 815. In finding no prejudice, the court focused on the following: the appellant received exactly what he asked for, a bad conduct discharge;
the facts of the case, an eight month period of unauthorized absence coupled with a prior disciplinary history, warranted a punitive discharge; and most importantly,
neither the appellant nor his appellate counsel provided the court with any information indicating he no longer desired a punitive discharge. 1d.

204. 59 M.J. 552 (N-M. Ct. Crim. App. 2003).

205. 59 M.J. 666 (A.F. Ct. Crim. App. 2003).
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abroad,?® largely unfettered right,?” any effort by the govern-
ment to limit this right will be strictly scrutinized. If the
accused’s unsworn statement seeks to mention what happened
to co-accuseds, trial counsel should think twice before object-
ing, otherwise the government may see the case again when the
appellate court orders a rehearing on sentencing several years
later. If, on the other hand, the proposed unsworn statement
seeks to impeach the verdict or is specifically prohibited by a
RCM, MRE, or other regulatory or statutory provision, trial
counsel should object. Defense counsel should prepare the cli-
ent for the military judge’s inevitable inquiry in all casesin
which the client or counsel has asked for adischarge, aswasthe
case in Adame.?® More importantly, when the military judge’s
inquiry seeksdisclosure of confidential attorney-client commu-
ni cations, defense counsel should object, advising the client not
to answer the military judge’s questions.

The Case in Rebuttal—Rule for Courts-Martial 1001(d)?®

Now that both sides have finished presenting their cases,
where do we go from here? Most of the time we go right to
instructions,?° but every now and then we end up in the land of
the“last word,” an area also known as rebuttal and surrebuttal.

Rulefor Courts-Martial 1001(d) allows both the government
and defense to present evidence in rebuttal and surrebuttal

206. See, e.g., United States v. Britt, 48 M.J. 233 (1998).
207. See, e.g., United States v. Grill, 48 M.J. 233 (1998).

208. Adame, 57 M.J. at 812.

209. MCM, supra note 3, R.C.M. 1001(d). Rule for Courts-Martial 1001(d) states:

respectively. Counsel, however, need to be aware of the limita-
tion on the introduction of extrinsic evidence. Therefore, mili-
tary practitioners seeking to venture to the land of the “last
word” should be familiar with United Sates v. Henson?** and
United Satesv. Saferite.??

In Henson,?® the defense presented opinion evidence
regarding the appellant’s good military character. While cross-
examining two of the defense witnesses, thetrial counsel asked
each witnessif they knew that the appellant had stolen a micro-
wave and pawned it for spending money.? One witness said
he was aware of the misconduct and the other was not sure.?®
In rebuttal to the defense’s good military character evidence,
the trial counsel called the appellant’s former roommate who
offered extrinsic evidence surrounding the wrongful taking.?
The trial counsel also called the appellant’s First Sergeant
(1SG), 1SG M, who testified to the following: that the appel-
lant’s military appearance was substandard; that the appellant
had a problem keeping his room clean; that the appellant hung
a monkey from a noose that “could have affected racial har-
mony within the unit;” and that the appellant wore clothing, to
include a hat and t-shirts, that were “*aways about alcohol or
drugs.’”?'” Finally, the trial counsel called the appellant’s
former squad | eader who testified about the following: that the
appellant’s appearance was substandard; that the appellant was
overweight; and that the appellant recently quit during the
Army Physical Fitness Test.2® The defense counsel objected to

Rebuttal and surrebuttal. The prosecution may rebut matters presented by the defense. The defense in surrebuttal may then rebut any rebuttal
offered by the prosecution. Rebuttal and surrebuttal may continue, in the discretion of the military judge. If the Military Rules of Evidence
were relaxed under subsection (c)(3) of thisrule, they may be relaxed during rebuttal and surrebuttal to the same degree.

Id.
210. Seeid. R.C.M. 1005.
211. 58 M.J. 529 (Army Ct. Crim. App. 2003).

212. 59 M.J. 270 (2004).

213. Henson, 58 M.J. a 529. The appellant was convicted at ageneral court-martial (judge alone) of conspiracy to commit larceny and two specifications of larceny
and sentenced by a military judge to reduction to E-1, eighteen months confinement, and a bad conduct discharge. The military judge aso recommended that the
convening authority approve only ten months confinement if the appellant paid $400 to each of the three testifying victims, which the appellant did. At action, the
convening authority followed the military judge’s clemency recommendation and approved only so much of the sentence as provided for reduction to E-1, ten months

confinement, and a bad conduct discharge. 1d.
214. Id. at 530.

215. 1d.

216. Id. at 530-31.

217. 1d.

218. Id.
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both the roommate’s and 1SG'’s testimony; however, he did not
object to the former squad leader’s testimony.?® Despite the
defense counsel’s objections to the introduction of extrinsic
evidence, the military judge allowed the extrinsic evidence to
rebut the good character and reputation evidence presented by
the defense.?

On appeal, the service court held the military judge abused
her discretion by allowing extrinsic evidence to rebut evidence
of good military character and reputation.?® After acknowledg-
ing the right of rebuttal found in RCM 1001(d), the court noted
the difference between rebutting specific good acts with extrin-
sic evidence that the purported acts did not occur vice rebutting
opinion and reputati on evidence with specific acts of uncharged
misconduct; the former is permissible while the latter is not.?2
Finding error, the court then looked to whether the appellant
was prejudiced by the error.??® Despite a finding of no preju-
dice, afinding based largely on the military judge’s clemency
recommendation and the convening authority’s decision to fol-
low that recommendation, the court nonetheless reduced the
appellant’s period of confinement from ten to nine months to
“moot any claim of possible pregjudice.” 2

In United Sates v. Saferite,?® the defense presented an
unsworn statement from the appellant’s wife wherein she stated
she loved her husband, he was a “caring father and supportive

219. Id.

220. Id.

221. Id. at 532.

222. 1d. at 531.

husband,” and she depended on him.?? The unsworn statement
ended with a “passionate plea for compassion for the Appel-
lant.”22” |n rebuttal, the trial counsel offered two sworn state-
ments, PEs 141 and 142, the former stating that the wife spoke
with the appellant telephonically while he was in pretrial con-
finement and the latter stating that “ approximately 40 minutes
after [the] Appellant escaped from custody, Ms. Scholzen [the
wife] was stopped by military authorities in the middle of the
night as she was driving off Spangdahlem Air Base at a high
rate of speed.”??® The government’s rationale in offering the
documents was to attack the wife's credibility and establish
bias. The government argued that the two statements “‘ tend to
establish that circumstantially [the wife] was materially
involved in the escape of the accused from pretrial confine-
ment.’”??® The defense counsel objected, noting that the evi-
dence was both irrelevant and unduly prejudicial, an objection
that the military judge overruled.°

On appeal to the CAAF, the appellant renewed his objection
to PEs 141 and 142 asimproper rebuttal evidence, arguing that
the evidence “did not ‘explain, repel, counteract or disprove’”
anything in the wife's letter (i.e., the wife's unsworn state-
ment).2 Additionally, the appellant argued that the evidence
did not establish bias.?®? Finally, the appellant argued that the
evidence was unduly prejudicial in that it allowed the trial

counsel to refer to uncharged misconduct, that is, the appel-

Itisclear that “[t]he prosecution may rebut matters presented by the defense” during presentencing proceedings. Rule for Courts-Martial [here-
inafter R.C.M.] 1001(d). For example, the prosecution could rebut evidence of “particular acts of good conduct or bravery” by an accused
admitted under the provisions of R.C.M. 1001(c)(1)(B) with contradictory evidence that the acts did not occur. However, a military judge
abuses her discretion when she all ows the government to rebut opinion or reputation evidence of good character with extrinsic evidence of mis-

conduct by the appellant.
Id.
223. Id. at 532.

224. 1d. at 533.

225. 59 M.J. 270 (2004). The appellant was tried and sentenced in absentia. Despite being placed in pretrial confinement, he escaped from his guards while being
held overnight at Spangdahlem Air Base where he was brought to consult with counsel and participate in histrial proceedings. The appellant was convicted of three
specifications of attempting to sell military property, eight specifications of selling military property, and twelve specifications of larceny of military property, and
sentenced to reduction to E-1, confinement for six years, a dishonorable discharge and a fine of $14,565 and to be further confined for not more than one year if the
finewas not paid. The total estimated loss to the United States from the appellant’s larcenies exceeded $100,000. Id. at 271.

226. Id. at 272.
227. Id.
228. 1d. (stating that the appellant was not in his wife's vehicle).

229. Id.

230. 1d. On appeal to the service court, the court found that the military judge did not abuse his discretion in admitting the evidence to show bias because of thewife's

“willingness to engage in criminal activity to support [the] Appellant.” Id. at 272-73.
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lant’s escape from pretrial confinement, in his sentencing argu-
ment.Z2* The CAAF agreed, finding that the military judge
“clearly abused hisdiscretion” inadmitting PEs 141 and 142.2%

In reaching its decision, the court first addressed the issue of
biasand M RE 608,25 noting that “[a]lthough extrinsic evidence
of specific acts of misconduct may not be used to prove a wit-
ness's general character for truthfulness, it may be used to
impeach awitness by showing bias.” ¢ Next, the court laid out
several basic tenets regarding rebuttal evidence: first, “the
legal function of rebuttal evidence. . . isto ‘explain, repel,
counteract or disprove the evidence introduced by the opposing
party’”;%7 and second, “‘[t]he scope of rebuttal is defined by
[the] evidence introduced by the other party.’”2®  Examining
the proffered rebuttal evidence against MRE 403, the court
found its probative valuewas minimal. The court described the
evidence supporting the wife's alleged complicity in her hus-
band's escape as “tenuous at best.”?® As for her bias, it was
clear from her unsworn statement that she was biased towards
her husband and PEs 141 and 142 were “merely cumulative on
theissue of her bias.”?® After finding the probative value was
minimal, the court next examined the danger of unfair preju-
dice, finding it was high, especially because the trial counsel
focused on the wife's alleged complicity during his sentencing
argument “notwithstanding the factual deficiency to link [the
wife] to [the] Appellant’s escape.”?! Despite finding error, the
court found the admission of PEs 141 and 142 to be harml ess.?*

Trial practitioners trying to get in the last word via rebuttal
or surrebuttal need to first focus on what they are trying to

231. Id. at 273.

232. Id.

233. Id.

234. Id. at 274.

accomplish. If the goal isrebuttal of opinion or reputation evi-
dence, extrinsic evidence is not allowed. If the goal isto rebut
specific acts with evidence that the acts did not occur or to
establish bias, extrinsic evidence is permissible provided the
evidence survivesan MRE 403 objection. Trial counsel should
beready to articulate the theory of admissibility for any rebuttal
evidence and should be prepared for the inevitable MRE 403
objection. Defense counsel should argue that the evidence
sought to be admitted is legally irrelevant in that it does not
“explain, repel, counteract or disprove’ any of the offered
defense evidence. If the military judge disagrees with the rele-
vance objection, defense counsel should argue that MRE 403
prohibits the evidence because it isunduly prejudicial. Finaly,
if the relevance and prejudice objections are overruled, defense
counsel should, in a members case, draft a limiting instruction
for the military judge to give the members. Asthe next section
explains, failure to give an accurate, requested instruction,
which is not covered by the main charge, may create an appel-
late issue that ultimately may benefit the client.

Sentencing I nstructions—Rule for Courts-Martial 10052

Now that each side has gotten, or attempted to get in the last
word, it istime for the incredibly exciting, on the edge of your
seat journey through chapter two of the Military Judges’
Benchbook.2# It's time for instructions!

In 2003 the CAAF decided two important instruction cases:
United Sates v. Miller?*® and United Sates v. Tschip.24

235. See MCM, supra note 3, MiL R. Evip. 608. Military Rule of Evidence 608(c) states: “Evidence of bias. Bias, prejudice, or any motive to misrepresent may be
shown to impeach the witness either by examination of the witness or by evidence otherwise adduced.” 1d.

236. Saferite, 59 M.J. at 273 (citing United Statesv. Hunter, 21 M.J. 240, 242 (C.M.A. 1986)).

237. Id. at 274.

238. Id. (citing United States v. Banks, 36 M .J. 150, 166 (C.M.A. 1992)) (quoting United States v. Shaw, 26 C.M.R. 47, 51 (C.M.A. 1958) (Ferguson, J., dissenting)).

239. Id.

240. 1d.

241. Id.

242. 1d. at 274-75. The finding of no prejudice was based on the following: the members aready knew the appellant escaped; the military judge gave the panel a
limiting instruction which advised them that they were not to sentence the appellant for his absence because if he was to be punished for the absence, that would come
at a“*different forum, on afuture date’” ; the appellant was facing a maximum punishment of 230 years confinement; the trial counsel asked for a sentence of sixteen

years, and the panel only adjudged six years. Id.
243. MCM, supra note 3, R.C.M. 1005.

244, DA Pawm. 27-9, supra note 201.
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In Miller,?*” the government and defense agreed that the
appellant was entitled to three days of confinement credit for
civilian pretrial confinement related to the offenses for which
he was ultimately convicted.?® While discussing instructions,
the military judge informed the parties that he would give “‘the
standard sentencing instructions in the Military Judge's (sic)
Benchbook.’”2# The judge’s instructions did not advise the
members that they should consider the appellant’stimein civil-
ian confinement in adjudging an appropriate sentence nor did
they instruct the members that the accused was entitled to day-
for-day confinement credit for histime in civilian confinement
(i.e., pretrial confinement credit).? After instructing the mem-
bers, the military judge asked the parties if they had any objec-
tions to the instructions given or any requests for additional
instructions.?* The defense counsel had no objections, how-
ever, he specifically requested the pretrial confinement credit
instruction, to which the military judge responded, “I’m going
to provide that independent of whatever happens.”?2? There
was no specific request for apretrial confinement instruction as
amatter in mitigation instruction; that is, the defense failed to
reguest an instruction advising the members that they should
consider the time spent by the appellant in pretrial confinement

245. 58 M.J. 266 (2003).

246. 58 M.J. 275 (2003).

in adjudging an appropriate sentence. Although the military
judge indicated he would give the pretrial confinement credit
instruction, as requested by the defense, the military judge
failed to give thisinstruction.?

On appeal, the appellant alleged the military judge erred by:
(2) failing to instruct the members that they should consider the
appellant’stimein pretrial confinement in adjudging an appro-
priate sentence; and (2) failing to give the pretrial confinement
credit instruction as requested.?* In affirming the findings and
sentence, the service court found the military judge did not err
in failing to give the aforementioned instructions and even if he
did, the error was harmless.?® The CAAF disagreed.?®

Rule for Courts-Martial 1005(e)(5) requires the military
judge to instruct the members to consider, among other items,
information presented pursuant to RCM 1001(b)(1) and (2).%*
Rulefor Courts-Martial 1001(b)(1) requiresthetrial counsel to
“inform the court-martial of the data on the charge sheet relat-
ing to the pay and service of the accused and the duration and
nature of any pretrial restraint”;>* RCM 1001(b)(2) addresses
personal data pertaining to an accused presented by the govern-

247. Miller, 58 M.J. at 266. The appellant was convicted at ageneral court-martial of drunk driving, wrongful possession of methamphetamine, and wrongful distri-
bution of methamphetamine and sentenced by a panel of officer members to reduction to E-3 and a bad conduct discharge. 1d. at 267.

248. Id.

249. Id.

250. Id. at 267-68. The Benchbook provides for the following specific instruction when addressing credit for time spent in pretrial confinement:

MJ: In determining an appropriate sentence in this case, you should consider that the accused spent daysin pretrial confinement. If you
adjudge confinement as part of your sentence, the days the accused spent in pretrial confinement will be credited against any sentence to con-
finement you may adjudge. This credit will be given by the authorities at the correctional facility where the accused is sent to serve his con-

finement, and will be given on aday for day basis.

DA Pawm. 27-9, supra note 201, Instruction 2-5-22 (stating that the instruction quoted from the latest version of DA Pam 27-9 isidentical in al material respectsto the
version in effect at the appellant’strial). See United States v. Miller, 56 M.J. 764, 765 n.1 (A.F. Ct. Crim. App. 2002).

251. Miller, 58 M.J. at 267-68.

252. |d. at 268.

253. 1d.

254. United Statesv. Miller, 56 M.J. 765 (A.F. Ct. Crim. App. 2002).
255, 1d. at 764.

256. Miller, 58 M.J. at 270.

257. MCM, supra note 3, R.C.M. 1005(€)(5). Rule for Courts-Martial 1005 statesin part:

(e) Required instructions. Instructions on sentence shall include:

(5) A statement that the members should consider all matters in extenuation, mitigation, and aggravation, whether introduced before or after
findings, and matters introduced under R.C.M. 1001(b)(1), (2), (3), and (5).

Id. R.C.M. 1005.
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ment.?° |nthe case at bar, the government offered and admitted
a Personal Data Sheet that reflected the appellant’s three days
in pretrial confinement.?® Finally, the Discussion to RCM
1005(e)(5) states, in part, that the military judge’s “tailored
instructions should bring attention to [among other items], any
pretrial restraint imposed upon the accused.”?! After discuss-
ing RCM 1005, the CAAF focused on United Sates v. David-
son,?¢2 holding “‘the military judge’s rote instructions' that
omitted any instruction on considering pretrial confinement
‘were inadequate as a matter of law.’”2%* Considering RCM
1005(e)(5)** and Davidson,?®® the CAAF held that an instruc-
tion that pretrial confinement is a matter the panel should con-
sider in adjudging an appropriate sentence is a “ mandatory” 2%
instruction.

After finding the instruction was required, the court next
examined the issue of waiver and its applicability, because the
defense neither objected to the instructions given nor requested
a specific instruction in this area.?” Notwithstanding the
waiver provision in RCM 1005(f),? the court held that waiver
does not apply to this mandatory instruction.?® “The military

258. Id. R.C.M. 1001(b)(1).
259. 1d. R.C.M. 1001(b)(2).
260. Miller, 58 M.J. at 268.
261. MCM, supra note 3, R.C.M. 1005(€)(5) (discussion).

262. 14M.J. 81 (C.M.A. 1982).

judge bears the primary responsibility for ensuring that manda-
tory instructions, including the pretrial confinement instruction
mandated by the President in RCM 1005(¢€) and by this Court’s
decision in Davidson, are given and given accurately.”2

The court next examined the failure to give the requested
pretrial confinement credit instruction.?’* Failure to give a
requested instruction is error if the following three-part test is
met: “(1) the requested instruction is correct; (2) ‘it is not sub-
stantially covered in the main charge’; and (3) ‘it is on such a
vital point in the case that the failure to give it deprived [the]
defendant of a defense or seriously impaired its effective pre-
sentation.’”?? The appellant met parts one and two; however,
hefailed with regard to part three because the requested instruc-
tion was not on such avital point.2”® Therefore, the court agreed
with the service court’s opinion as it related to this instruction;
the military judge did not err by failing to give the requested
pretrial confinement credit instruction.

Despite finding error with the failure to give the general
instruction regarding pretrial confinement, and assuming

263. Miller, 58 M.J. at 269 (citing United States v. Davidson, 14 M.J. 81, 86 (C.M.A. 1982)). “Contrary to the holding of the Air Force court, Davidson correctly
reflects that where an accused has served pretrial confinement, the military judge must instruct the members that the pretrial confinement is a factor to consider in

fashioning an appropriate sentence.” Id.

264. MCM, supra note 3, R.C.M. 1005(¢e)(5).
265. Davidson, 14 M.J. at 81.

266. Miller, 58 M.J. at 270.

267. Id.

268. MCM, supra note 3, R.C.M. 1005(f). The waiver provision in question reads as follows:

(f) Waiver. Failureto object to aninstruction or to omission of an instruction before the members close to deliberate on the sentence constitutes
waiver of the objection in the absence of plain error. The military judge may require the party objecting to specify in what respect the instruc-
tions wereimproper. The parties shall be given the opportunity to be heard on any objection outside of the presence of the members.

Id.
269. Miller, 58 M.J. at 270.

270. Id.

271. Pretria confinement as something the court should consider in adjudging an appropriate sentence differs from pretrial confinement credit, which is merely day-

for-day credit for time, spent in pretrial confinement.

272. 1d. (citing United States v. Zamberlan, 45 M.J. 491, 492-93 (1997)) (quoting United States v. Eby, 44 M.J. 425 (1996)).

273. 1d. at 270-71 (stating that the three days in confinement was a “negligible” part of the defense’s sentencing case; the nature and duration of confinement were
not highlighted by the defense; there was no evidence of the appellant’s good behavior while confined; and the civilian confinement was not addressed in the defense

counsel’s argument).
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arguendo error regarding the pretrial confinement credit
instruction, the court found any such errors were harmless,?”
thus, affirming, albeit on different reasoning, the lower court’s
decision regarding the findings and sentence in the case.?”®

The next CAAF decisionin the areaof instructionsis United
Sates v. Tschip,?’® which involves an appellant’s RCM
1001(c)(2)(C) right to make an unsworn statement.

In Tschip,?”” the appellant alleged that the military judge
effectively “impaired” the appellant’s unsworn statement when
the judge instructed the members on the possibility of an
administrative discharge in the event the court did not adjudge
apunitive discharge.?® The CAAF disagreed.

During the appellant’s unsworn statement, the appellant
stated, in part:

As much as | would like the chance to
redeem myself, | know that my commander
can discharge me even if | do not receive a
bad conduct dischargetoday. The worst pun-
ishment for me will be wondering every day
for the rest of my life what my life would
have been like if | would have just been able
to stay in the Air Force.?®

Before the sentencing argument, the military judge held an
Article 39(a)®° session in which he proposed the following
instruction:

In his unsworn statement, the accused made
reference to the possibility of an administra-

tive discharge. Although an unsworn state-
ment is an authorized means to bring
information to your attention, and must be
given the consideration it is due, as ageneral
evidentiary matter, information about admin-
istrative discharges and the procedures
related thereto, are not admissible in tria by
courts-martial.

The issue concerning the possibility of the
administrative discharge of the accused ishot
a matter before this court. Thisis what we
call acollateral matter. You should not spec-
ulate about it. After due consideration of the
accused's reference to this matter, you are
free, in your discretion, to disregard the ref-
erence if you see fit. This same caution
applies to any references made concerning
this information by counsel during argu-
ments. %!

The military judge provided the proposed instruction without
objection from the defense. The CAAF, applying a plain error
analysis, found no error, plain or otherwise.?®? Regarding the
instructions given to the members, the court found that the mil-
itary judge properly “placed [the] Appellant’s statement in the
appropriate context for purposes of their decision making pro-
cess.” 28 |nreaching this conclusion, the court relied heavily on
the nature of the appellant’s statement, that is, the fact that the
appellant made an “unfocused, incidental reference to an
administrative discharge.”?®* The court left for another day
whether the instruction would be appropriate “in a case invol v-
ing different references to an administrative discharge.”

274. 1d. at 271. The court found no prejudice because there was no evidence that the conditions of confinement were “unduly harsh or rigorous,” the three days was
“deminimis,” theissue of pretria confinement was “obviously of little consequence to either party,” and the appellant’s sentence was “favorable.” 1d.

275. 1d. “Although we do not adopt the reasoning in the decision of the United States Air Force Court of Criminal Appeals, that decision is affirmed on the grounds

set forth in this opinion.” 1d.

276. 58 M.J. 275 (2003).

277. 1d. The appellant was convicted at a specia court-martia of two specifications of dereliction of duty and dishonorable failure to maintain sufficient funds and

sentenced to reduction to E-1 and a bad conduct discharge. Id.
278. 1d. at 277.

279. Id. at 276.

280. UCMJ art. 39(a) (2002).

281. Tschip, 58 M.J. at 277.

282. 1d. “Under the facts of this case, the instructions by the military judge did not constitute error, much less plain error.” 1d.

283. Id.

284. 1d. The appellant did not ask the members to do anything with the information he provided. Furthermore, the defense counsel failed to mention or incorporate
his client’s reference to the commander’s administrative discharge option in his sentencing argument, thus reinforcing the “passing . . . unfocused, incidental” nature

of the statement. Id.

285. Id.
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Miller is simple. Defense counsel should demand that the
military judge affirmatively instruct the panel to consider, in
arriving at an appropriate sentence, that the client spent timein
pretrial confinement. More importantly, defense counsel
should review RCM 1005(e) and demand that the “mandatory”
instructions therein are given; when they are not, defense coun-
sel should object.? Tschip should put both the government and
the defense on notice that the CAAF will critically evaluate any
instructions by amilitary judge that appear to limit or impair an
appellant’s right of allocution. Remember, the CAAF left for
another day the propriety of the Tschip instructionin acasewith
a“focused” unsworn statement. Although the CAAF does not
define what transforms a statement from “unfocused” to
“focused,” they provide some clues. the statement should be
more than a “passing” thought; the statement should not be
“vague,” the statement should ask the members to take some
sort of action or refrain from taking some action; and the
defense counsel should reference or incorporate the statement

in the sentencing argument.?” Defense counsel—if it isimpor-
tant enough to mention in the unsworn statement, then useitin
your sentencing argument!

Now that counsel for both sides and the military judge have
decided on the appropriate instructions, it's time to argue.

Argument—Rule for Courts-Martial 1001(g)?%®

Argument is by definition meant to be persuasive?® Trials
by their nature, whether guilty pleas or contested, are conten-
tious. Unfortunately, the desire to be persuasive coupled with
the contentious nature of criminal trials sometimes results in
argument that cross the line from the proper to the improper.2*°
The cases that will be discussed in this section are: United
Sates v. Barrazamartinez,?* United Sates v. Melbourne,??
United Sates v. Leco,?®® and United Sates v. Warner.>®* The

286. But see United States v. Hopkins, 56 M.J. 393 (2002) (finding the military judge's refusal to give atailored “expression of remorse” instruction was not error).
“The military judge has considerabl e discretion in tailoring instructionsto the evidence and law. The decision asto how that discretion should be applied to statements
of an accused, such as remorse, regret, or apology, depends on the facts and circumstances of each particular case.” 1d. at 395 (citing United States v. Greaves, 46
M.J. 133, 139 (1997)).

287. See Tschip, 58 M.J. at 277.
288. MCM, supra note 3, R.C.M. 1001(g). Rulesfor Courts-Martial 1001(g) states:

Argument. After introduction of mattersrelating to sentence under thisrule, counsel for the prosecution and defense may argue for an appro-
priate sentence. Trial counsel may not in argument purport to speak for the convening authority or any higher authority, or refer to the views
of such authorities or any policy directives relative to punishment or quantum of punishment greater than the court-martial may adjudge.
Tria counsel, may however, recommend a specific lawful sentence and may also refer to generally accepted sentencing philosophies, includ-
ing rehabilitation of the accused, genera deterrence, specific deterrence of misconduct by the accused, and social retribution. Failure to
object to improper argument before the military judge beginsto instruct the members on sentencing shall constitute waiver of the objection.

289.
1. an oral disagreement; verbal opposition; contention; atercation . ... 2. adiscussion involving different points of view; debate.... 3. a
process of reasoning; seriesof reasons. . . . 4. astatement, reason, or fact for or against apoint . ... 5. an addressor composition intended
to convince or persuade; persuasive discourse.. . . .

Ranpbom House WEessTER's UNABRIDGED DicTionaRy (2d ed.1998). “2: a areason given in proof or rebuttal b: discourse intended to persuade 3 a: the act or process of
arguing: ARGUMENTATION h: a coherent series of statements leading from a premise to aconclusion . . ..” WessTeER's NINTH NEw CoLLEGIATE DicTionaRY (1990). “1
orig., proof or evidence 2 areason or reasons offered for or against something 3 the offering of such reasons; reasoning 4 discussion in which there is a disagreement;
dispute; debate 5 a short statement of subject matter, or a brief synopsis of aplot; summary . ..." WessTer's New WorLD DicTionARy (3d ed. 1988). “Argument to
jury. Closing remarks of attorney to jury in which he strives to persuade jury of merits of case; generally limited in time by rules of court. The argument is not
evidence.” BLacks Law DictionaRry 98 (5th ed. 1979).

290. See, e.g., United States v. Baer, 53 M.J. 235 (2000) (stating that it was improper for trial counsel to ask members to place themselvesin the shoes of the victim
in acase in which the appellant plead guilty to robbery, aggravated assault, kidnapping, and murder; held no prejudice from improper argument considering trial coun-
sel asked for alife sentence and the appellant was sentenced to twenty-five years).

[t bears reiterating that in cases of improper argument, each case must rest on its own peculiar facts. Tria counsel who make impermissible
Golden Rule arguments i.e., asking members to place themselves in the shoes of the victim(s)] and military judges who do not sustain proper
objections based upon them do so at the peril of reversal.

Id. at 239.

291. 58 M.J. 173 (2003).

292. 58 M.J. 682 (N-M. Ct. Crim. App. 2003).

293. 59 M.J. 705 (N-M. Ct. Crim. App. 2003).

294. 59 M.J. 573 (A.F. Ct. Crim. App. 2003).
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first three cases address the inappropriateness, through argu-
ment, of inflaming the passions of the sentencing authority;*
the last case discusses the appropriateness of objecting to coun-
sel’s argument.

In Barrazamartinez,?® during his sentencing argument in the
appellant’sdrug case before apanel of Marine Corps officers,?”
the trial counsel made the following argument, without objec-
tion from the defense counsel:

We in America are engaged in a war on
drugs. You have heard from the President.
You heard from the agents, and customs, that
borders are being flooded . . . The drug car-
tels in Mexico are bringing drugs in this
country and polluting our population.
They’ re making money off our weak individ-
uals. They do it because people like [Appel-
lant] carry the drugs across the border.?%®

After advising the pand that the maximum punishment in the
appellant’s case was thirty years confinement, the trial counsel
went on to say, again without objection from the defense coun-
sel:

The reason thirty years is authorized is
because it’s worth a lot. It's worth a lot of

punishment because it is the type of activity
we need to deter. Not just oneindividual but
anyone who would think about doing it, tar-
nishing the Marine Corps' image of bringing
drugs across this border. Almost atraitor to
our country in that he's bringing in drugs
when we are trying, as a nation, to stop them
from coming in.2®

On appeal, the appellant alleged that the trial counsel com-
mitted plain error during his sentencing argument by referring
to America's “war on drugs’ and referring to the appellant as
“almost a traitor.”3® Applying a plain error analysis,** the
CAAF found, in a 2-1-2 judgment, that the argument did not
riseto thelevel of plain error.3

In addressing concerns raised by the first part of the tria
counsel’s argument referencing America’'s war on drugs, the
court first noted RCM 1001(g)’s prohibition of references to:
the convening or a higher authority; the views of such authori-
ties; policies or directives regarding a certain punishment; or
punishment greater than that authorized by statute.®® After
delineating the rul€’s prohibitions, the court noted that “com-
ment on ‘contemporary history or matters of common know!-
edge within the community’” is not prohibited by RCM
1001(g).** Applying this framework to the trial counsel’s ref-
erence to America’ s war on drugs, the court found that the ref-

295. See, eg., United States v. Clifton, 15 M.J. 26, 30 (C.M.A. 1983); Baer, 53 M.J. at 237.

When arguing for what is perceived to be an appropriate sentence, the trial counsel isat liberty to strike hard, but not foul blows. United Sates
v. Edwards, 35 MJ 351 (CMA 1992); Berger v. United Sates, 295 U.S. 78, 55 S.Ct. 629, L.Ed. 1314 (1935). It isappropriate for trial counsel—
who is charged with being a zeal ous advocate for the Government—to argue the evidence of record, as well as all reasonable inferences fairly
derived from such evidence. United Sates v. Nelson, 1 MJ 235, 239 (CMA 1975).

However, as noted by the Court of Criminal Appeals, “argumentsaimed at inflaming the passions or prejudices of the court members are clearly
improper.” Unpub. op. at 4, citing United States v. Clifton, 15, MJ 26, 30 (CMA 1983).

Baer, 53 M.J. at 237.

296. Barrazamartinez, 58 M.J. at 173. The appellant was convicted at a general court-martial of conspiracy to wrongfully import and wrongful importation of over
ninety pounds of marijuanainto the United States and sentenced to reduction to E-1, forfeiture of all pay and allowances, confinement for eleven years, and a dishon-

orable discharge. Id. at 174.
297. Id.
298. Id. at 175.

299. Id.

300. Id. at 175-76. Theappellant also alleged that his sentence wasinappropriately severe compared to that of his co-conspirator who received four years confinement
and a bad conduct discharge. The court disagreed. 1d. at 176.

301. The court applied aplain error analysis because of the defense counsel’s failure to object to the allegedly improper argument. “In light of the defense counsel’s
failure to object, we review the trial counsel’s argument for plain error.” 1d. at 175.

302. J. Gierke delivered the judgment of the court in which C.J. Crawford joined; J. Effron filed a separate opinion concurring in the result affirming the decision of
the Navy-Marine Court; J. Baker filed a separate dissenting opinion in which J. Erdmann joined. Id. at 173.

303. Id. at 175. Referencesto policies or directives create the appearance of unlawful command influence. 1d. Counsel arguing policies “are well advised to tread
lightly [inthisarea].” 1d. (quoting United States v. Kropf, 39 M.J. 107, 109 (C.M.A. 1994)).

304. Id. (quoting Kropf, 39 M.J. at 108).
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erence was not a reference to department or command policies
and did not inject or appear to inject unlawful command influ-
ence into the sentencing proceeding; rather, it was a reference
to a matter of “common knowledge.”3%® Furthermore, the trial
counsel made no reference to “the Commander-in-Chief’s or
any other commander’s expectations regarding [the] Appel-
lant’s punishment.”3% Thus, the first part of the trial counsel’s
argument did not rise to the level of plain error.3”

The court next focused on the trial counsel’sreferenceto the
appellant as “almost atraitor.”*® The court started its discus-
sion by expressing some concern with the use of this term:
“[t]rial counsel’s reference to [the] Appellant as‘amost atrai-
tor’ gives us pause. The term ‘traitor’ is particularly odious,
particularly in the military community.”3® Despite its concern
over the phrase “almost atraitor,” the court found no plain error
in the use of the phrase. The court’s rationale was based on the
following three distinct points: first, thetrial counsel only used
the phrase once;®'° second, the trial counsel, in describing the
appellant, used the word “almost” in conjunction with traitor;

305. Id.

306. Id.

307. Id. at 175-76.

308. Id. at 176.

309. Id.

310. Id.

311. Id.

312. Id. (quoting MerrRIAM-WEBSTER's CoLLEGIATE DicTioNARY 1252 (10th ed. 1993)).

313. Id. at 176.

311 and finally, the primary definition of “traitor” is “‘one who
betrays another’s trust or is false to an obligation or duty.’” 32
Finding that the importation of over ninety pounds of marijuana
into the United States is a clear betrayal of trust placed in a
Marine by the U.S. Marine Corps, the court found the argument
by counsel to be afair comment on the evidence.:?

The next case in which an appellant alleged improper argu-
ment by counsel is United Sates v. Melbourne.?** In Mel-
bourne® the charges stemmed from an incident in which the
appellant drove a borrowed vehicle off an airfield runway into
the waters of alocal bay resulting in the drowning of another
sailor, Seaman W. McDowell 316

On appeal, the appellant alleged the trial counsel committed
plain error in his sentencing argument by asking the sentencing
authority, a military judge sitting alone, to imagine himself as
the drowning victim.3” The statement at issue, which was not
objected to by the defense, was:

It was fair comment on the evidence for trial counsel to argue that the appellant had betrayed the trust placed in him as a member of the United
States Marine Corps. Defense counsel did not consider the argument sufficiently offensive to warrant an objection. See Nelson, 1 M.J. at 238
n. 6. While we do not condone the trial counsel’s use of this potentially inflammatory term, we hold that Appellant has not carried his burden
of persuading this Court that the sentencing argument characterizing him as “amost a traitor” was plain error.

Id. (Baker, J., & Erdmann, J., dissenting).

[T]helead opinion argues, trial counsel used theword traitor initscolloquia and descriptive sense, and not in its constitutional sense to describe

someone who commits treason, like Benedict Arnold.

| disagree. | think the better view is that trial counsel was appealing to the members sense of duty and patriotism as Marines by suggesting
that Appellant’s offenses were the equivalent of treason as used in the Constitutional sense. To apanel of members sworn to uphold and defends
the Constitution, such suggestion, in my view, isinflammatory and runs undue risk of drawing the members unfairly away from the evidence

at hand.
Id. at 177.

314. United States v. Melbourne, 58 M.J. 682 (N-M. Ct. Crim. App. 2003).

315. 1d. The appellant was convicted at a general court-martia of violating alawful general order, reckless operation of a motor vehicle resulting in death, drunken
operation of amotor vehicle resulting in death, negligent homicide, and false official statement and sentenced to reduction to E-1, forfeiture of all pay and allowances,

twenty months confinement, and a bad conduct discharge. Id. at 683.

316. Id. at 684-86.
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Imagine what those minutes, the last minutes
of [Seaman McDowell’s] life, were like,
gasping for air, struggling, choking, feeling
the pressure in his chest building when he
drowned, knowing—knowing during that one
to two minutes that he was drowning, and he
was going to die, and he’ d never see hisfam-

ily again.

Applying a plain error analysis to the counsel’s argument, the
service court disagreed with the appellant, finding no error,
plain or otherwise.®'® While asking the sentencing authority to
place itself in the shoes of the victim isimproper,3® asking the
sentencing authority to imagine the victim's “fear, pain, terror,
and anguish as victim impact evidence” is not.3* The court
noted:

Taking the trial counsel’s entire sentencing
argument in context, we find no indication
that the direction, tone, and theme of the
argument were calculated to inflame the mil-
itary judge’s passions or possible prejudices.
[citation omitted]. Instead, trial counsel was
describing the tragic circumstances of Sea-

man McDowell’s demise. Such circum-
stances were appropriate considerations
bearing upon the sentence to be awarded.?

The next case addressing allegedly improper argument due
toitsoverly inflammatory nature is United Satesv. Leco.3® In
Leco,** the appellant was convicted of knowingly possessing
and receiving child pornography. In his sentencing argument,
the trial counsel stated “the reason the appellant downloaded
these images is ‘[b]ecause he has a sexual interest in chil-
dren.’”%? The defense counsel failed to object to the argu-
ment.3%

On appeal, the appellant argued that the trial counsel’s com-
ment was improper because it implied that “the appellant would
commit or had committed uncharged acts of child abuse.”%?"
The service court disagreed. Applying aplain error analysisto
the argument, the court found no error whatsoever; rather, “[f]ar
from constituting or causing plain error, the trial counsel’s
statement was entirely proper.”3%® Evaluating the facts and cir-
cumstances surrounding the offense, to include the appellant’s
own admissions, the court found the trial counsel’s argument to
be “fair comment on the evidence.”**® Assuming arguendo that
the counsel’s argument was error, the court found no prejudice

317. Id. at 689. The appellant also aleged his sentence was in appropriately severe. The court disagreed, finding his sentence was appropriate and to grant relief at
thistime “would be to engage in clemency, a prerogative reserved for the convening authority.” 1d. at 691 (citing United Statesv. Healy, 26 M.J. 394, 395-96 (C.M.A.

1988)).
318. Id.
319. Id. at 690.

320. 1d.; see also United States v. Baer, 53 M.J. 235 (2000).

321. Melbourne, 58 M.J. at 690. In the case at bar, the testimony from the pathologist, a government witness was that:

[O]nce Seaman McDowell became submerged, it took somewhere between one and two minutes for his instinctive need to breath to overtake
his conscious fear of inhaling water. The presence of water in Seaman McDowell’s lungs would have caused a coughing response, which in
turn led to the intake of additional water. After struggling for approximately two minutes with water-filled lungs, Seaman McDowell most
likely lost consciousness. Approximately two minutes later, Seaman McDowell was dead.

Id. at 685. Seaman McDowell was found twenty to twenty-five feet from the submerged vehicle. 1d.

322. 1d. at 690.

323. United Statesv. Leco, 59 M.J. 705 (N-M. Ct. Crim. App. 2003).

324. 1d. The appellant was convicted of knowingly possessing and receiving child pornography in violation of 18 U.S.C. § 2252 and sentenced to reduction to E-1,
one-year confinement and a bad-conduct discharge. 1d. at 706. The appellant was actually charged with a Clause 3, Crimes and Offenses Noncapital, Article 134
Offense. See UCMJ art. 134 (2002); see also 10 U.S.C. § 934 (2000); 10 U.S.C. § 2252 (The Child Pornography Prevention Act, CPPA 2000)).

325. Leco, 59 M.J. at 710.
326. Id.
327. 1d.

328. Id. at 711.

329. Id. The court considered the following: the evidence adduced at trial supported the claim that the appellant downloaded over 600 images of child pornography
onto hiscomputer; he carefully categorized theseimages on hiscomputer; and the appellant’s statements during the providence inquiry along with hisNCI S statement,
that included admission that he enjoyed looking at pictures of older children, supported the trial counsel’s argument. Id.
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since the trial was judge alone and “[a] military judge is pre-
sumed to know and follow the law.3® Likewise, a military
judge may be presumed to have disregarded any improper argu-
ment.” 3%

Finally, the last arguments case is United Sates v. War ner,>2
in which the military judge sustained the trial counsel’s objec-
tion to the defense’s sentencing argument.

If readers recall the discussion of Warner in the earlier sec-
tion entitled “Aggravation Evidence-Rule for Courts-Martial
1001(b)(4),” this case involved an appellant who was charged
with aggravated assault upon his two and one-half month old
infant son®* and was convicted of assault and battery upon a
child under sixteen years of age.3* In addition to arguing the
government presented improper aggravation evidence through
its medical expert,** the appellant argued the military judge
erred by improperly limiting the defense counsel’s sentencing
argument when he sustained thetrial counsel’s objection to that
portion of the argument stating the appellant wanted to “be a
good father.”3% The court disagreed noting, “Counsel must
limit their sentencing arguments to evidence in the record and
any fair inferences as may be drawn from them.”3¥ The evi-
dence before the court, to include the appellant’s unsworn state-
ment, did not address the appellant’s desire to be a “good
father”; rather, the focus of the appellant’s unsworn statement
was his desire to “‘get on with his life’” and “‘better him-
self.’”3% By objecting, the trial counsel “foreclose[d] the
defense counsel from expanding her argument beyond what
was contained in the unsworn statement.” 3%

The lesson that counsel, both government and defense,
should take from these argument casesisto listen to the adver-
saries argument and object! Inflaming the passion of the sen-

330. Id. (citing United States v. Prevaite, 40 M.J. 396, 398 (C.M.A. 1994)).

tencing authority and arguing facts not in evidence are
objectionable, therefore, object. Failing to object will resultin
the waiver of any issue absent plain error, therefore, object.
Finally, although an accused's allocution is a broad, largely
unfettered right, argument based on facts not contained in an
accused’ sunsworn statement i sobj ectionabl e, therefore, object.

Sentence Credit

Of dl the potential sentencing issues lurking within the
RCM 1000 series, the CAAF sent the strongest message in the
area of sentence credit; defense counsel need to aggressively
pursue every applicable type of sentence credit available to an
accused or risk waiver of the issue.3?

In 1999, the CAAF decided United Sates v. Rock,*! a case
addressing when sentence credit is taken off the adjudged ver-
sus the approved sentence. In 2002, the CAAF clarified its
1999 guidance with its decision in United Sates v. Spaustat, 2
establishing a bright line rule for al military justice practitio-
nersto follow:

[IIn order to avoid further confusion and to
ensure meaningful relief in all future cases
after the date of this decision [30 August
2002], this Court will require the convening
authority to direct application of all confine-
ment credits for violations of Article 13 or
RCM 305 and all Allen credit against the
approved sentence, i.e., the lesser of the
adjudged sentence or the sentence that may
be approved under the pretrial agreement, as
further reduced by any clemency granted by

331. Id. at 711 (citing United States v. Waldrup, 30 M.J. 1126, 1132 (N.M.C.M.R. 1989)).

332. 59 M.J. 573 (A.F. Ct. Crim. App. 2003).
333. Id. at 574.

334. Id.

335. Id. at 581.

336. Id. at 583.

337. Id.

338. Id.

339. Id.

340. See, eg., United Statesv. Allen, 17 M.J. 126 (C.M.A. 1984) (stating that Allen credit is day-for-day credit for time spent in legal pretrial confinement); United
States v. Mason, 19 M.J. 274 (C.M.A. 1985) (stating that Mason credit is sentence credit for restriction or other conditions on liberty tantamount to confinement);
United States v. Pierce, 27 M.J. 367 (C.M.A. 1989) (stating that Pierce credit is “day-for-day,” dollar-for-dollar, “stripe-for-stripe” credit for prior Article 15 punish-
ment for the same offense forming the basis of a court-martia conviction); United States v. Suzuki, 14 M.J. 491 (stating that Suzuki credit is credit for illegal pretria
confinement amounting to punishment, unusually harsh circumstances or conditions of confinement; codified in RCM 3of(k)); MCM, supra note 3, R.C.M. 305(k).
Rulefor Court-Martial 305(k) allows credit for pretrial confinement involving an abuse of discretion or unusually harsh circumstances (previously referred to as Suzuki
credit). Itisalso allows credit for non-compliance with the procedural requirements of RCM 305(f),(h), (i), or (j). MCM, supra note 3, R.C.M. 305(f), (h), (i), & (k).
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the convening authority, unless the pretrial
agreement provides otherwise.3*

This past term, the court provided further guidance in the
area of sentence credit by addressing the following: can an
appellant raise theissue of Article 13 or Mason®* credit for the
first time on appeal; does RCM 305 require acommander’s pre-
trial confinement memorandum in restriction tantamount to
confinement situations; and is an appellant, who spent timein
legal pretrial confinement, entitled to sentence credit against an
adjudged discharge or reduction when no confinement was
adjudged in his case? The CAAF answered all three questions
with NO, NO, and NO!

In United Sates v. Inong,3* the appellant sought, for the
first time, sentence credit from the CAAF for illegal pretrial
punishment for thirty-seven days spent in maximum custody.3
After reviewing the issue, and the action taken by the service

court on remand,® the CAAF held that the NMCCA was cor-
rect in holding that the appellant was not entitled to sentence
credit. Thiswasbecause he madeatactical decisiontoraisethe
Article 13, UCMJ, pretrial punishment issue to the sentencing
authority in the hopes of receiving alesser sentence rather than
presenting the issue to the military judge as a demand for sen-
tence credit.>® In other words, the appellant’s actions were tan-
tamount to a waiver of the Article 13 issue.®*®* More
importantly, the CAAF established the following prospective
bright line rule regarding Article 13 credit: “in the future, fail-
ure at trial to raise the issue of illegal pretrial punishment
waives that issue for purposes of appellate review absent plain
error.” 30

In United Sates v. King,*! the CAAF was faced with a situ-
ation similar to that in Inong.®? This time the question was
whether an appellant could raise a demand for Mason®® credit
for the first time on appeal.

341. 52 M.J. 154 (1999). The appellant wastried and convicted by a military judge sitting a one of two specifications of conspiracy to distribute drugs, eight speci-
fications of use, possession with the intent to distribute, and distribution of drugs, and two specifications of absence without leave. At trial, the military judge awarded
the appellant 240 days (i.e., eight months) of credit for restrictions on the appellant’s liberties not amounting to confinement but amounting to pretrial punishment in
violation of Article 13, UCMJ. The military judge sentenced the appellant to reduction to E-1, forfeiture of all pay and allowances, confinement for fifty-three months,
and a dishonorable discharge. In announcing the sentence, the military judge explained that the fifty-three months aready took into account the previously awarded
eight months of credit. At action, the convening authority, pursuant to a pretrial agreement, approved reduction to E-1, forfeiture of all pay and allowances, confine-
ment for three years, and a dishonorable discharge. The convening authority also credited the appellant with three days of pretrial confinement credit for time spent
in actual confinement.

On appeal, the appellant alleged that both the military judge and convening authority erred in applying the eight months of sentence credit to the adjudged, as
opposed to the approved, sentence. The CAAF disagreed, addressing three distinct situations: first, when there isno pretrial agreement in the case; second, when a
case involves a pretrial agreement but the adjudged sentence is less than the agreement; and third, when the adjudged sentence exceeds that contained in the pretrial
agreement. In the first two situations, the credit is applied to the adjudged sentence. In the third, the court held in situations in which the appellant has served con-
finement, actually or constructively, credit for such confinement comes off the approved sentence. If credit is awarded for non-confinement situations, and the pretrial
agreement does not state otherwise, there is no requirement to apply the credit awarded to the lesser of the adjudged or approved sentence. Id.

342. 57 M.J. 256, 263 (2002). “Thiscaseillustratesthat, even after Rock, thereis some confusion about the application of confinement credits when apretrial agree-
ment isinvolved.” 1d.

343. |d. at 263-64.

344. United States v. Mason, 19 M.J. 274 (C.M.A. 1985) (stating that sentence credit may be awarded for restriction or other conditions on liberty tantamount to
confinement).

345. 58 M.J. 460 (2003). The appellant was convicted at ageneral court-martial of conspiracy to commit larceny, desertion, larceny, making and uttering bad checks,
and housebreaking and sentenced by a military judge to reduction to E-1, forfeiture of all pay and allowances, confinement for three years, and a dishonorable dis-
charge. 1d.

346. Id. at 461.

347. Asaresult of therequest for relief, the CAAF set aside the prior decision of the NMCCA and “remanded the case to that court ‘to consider this question initially
and to take remedial action if necessary.”” Id. (citing United Statesv. Inong, 54 M .J. 375 (2000)).

348. Id. at 463.

349. See United States v. Southwick, 53 M.J. 412 (2000); United States v. Tanksley, 54 M.J. 169 (2000).

350. Inong, 58 M.J. at 461 (overruling United States v. Huffman, 40 M.J. 225 (C.M.A. 1994)). The court also overruled United Sates v. Southwick, 53 M.J. 412
(2000) and United Sates v. Tanksley, 54 M.J. 169 (2000) to the extent that they established a*‘ tantamount to affirmative waiver rule’ in the Article 13 arena.” 1d. at
465.

351. 58 M.J. 110 (2003).

352. Inong, 58 M.J. at 460.

353. 19 M.J. 274 (C.M.A. 1985).
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In King,** the appellant’s commander placed pretrial restric-
tions on the appellant’s movements, restricting him to the Air
Base, placing certain base establishments off-limits, and requir-
ing the appellant to obtain prior permission before going to
specified places on the base.®> At trial, the appellant’s defense
counsel failed to move for any credit (i.e., Mason®® credit) for
restriction tantamount to confinement.®” The CAAF found the
pretrial conditions and limitations placed on the appellant did
not amount to restriction tantamount to confinement; therefore,
the appellant was not entitled to any credit.3® More impor-
tantly, the court examined the applicability of waiver to
Mason®* credit holding that in the future, absent plain error,
failure to seek Mason®® credit at trial waives the issue for
appellate review.®

In addition to applying waiver to situations involving pre-
trial punishment in violation of Article 13 and Mason credit, the
CAAFreviewed, in United Satesv. Rendon,*? the applicability

of RCM 305(k) credit to situations involving restriction tanta-
mount to confinement. In this decision, the CAAF addressed
concerns raised by Judge Baker and Senior Judge Sullivan in
their concurrences in United Sates v. Chapa.®s®

In Rendon,®* the appellant sought Mason®® credit for
restriction that he alleged was tantamount to confinement.36
The appellant also sought RCM 305(k) credit for the com-
mand’sfailureto follow the proceduresin RCM 305 for review-
ing pretrial confinement.®” The military judge agreed, in part,
awarding thirty-nine days of Mason credit for restriction tanta-
mount to confinement; however, he denied the defense’s
motion for RCM 305 (k) credit.®® Although not alleged aserror
on appeal and not requested by the appellant, the Coast Guard
Court of Criminal Appeals, sua sponte, awarded the appellant
an additional thirty-three days of RCM 305(k) credit related to
the period determined by the military judge to be restriction
tantamount to confinement.3°

354. King, 58 M.J. at 110. The appellant was convicted at ageneral court-martia of disobeying alawful order, two specifications of making afalse official statement,
and thirteen specifications of larceny and sentenced to reduction to E-1, forfeiture of all pay and allowances, confinement for twenty-nine months, and a bad conduct

discharge. Id. at 111.

355. Id.

356. Mason, 19 M.J. at 274.
357. King, 58 M.J. at 111.

358. Id. at 112.

359. SeeMason, 19 M.J. at 274.

360. Seeid.

361. King, 58 M.J. at 114. “The purpose of the so called raise-or-waive rule is to promote efficiency of the entire justice system by requiring the parties to advance

their claims at trial, where the underlying facts can best be determined.” 1d.

362. 58 M.J. 221 (2003).

363. 57 M.J. 140 (2002). In Chapa, J. Baker noted the following in his concurrence:

IsR.C.M. 305 credit due for pretrial restriction tantamount to confinement? | am skeptical. Firgt, if it isdue, then it will likely be due in all
cases of restriction tantamount to confinement. By definition, restriction tantamount to confinement presents the situation where the com-
mander will not have applied RCM 305 because he or she believes an accused is in restriction and not in confinement—constructive or actual.
Second, if it is always due, then why is it not obvious error for a military judge to grant Mason credit, but not address RCM 305? | think the

better argument isthat it is not due.

Id. at 144. S.J. Sullivan, writing separately, noted in his concurrence that “the Army Court’s decision in Gregory is flawed and should not be followed by this Court.”

Id. at 147.

364. Rendon, 58 M.J. at 221. The appellant was convicted at a special court-martial of attempting to distribute lysergic acid diethylamide (LSD), attempting to use
LSD and Ecstasy, five specifications of wrongful use of Ecstasy, two specifications of wrongful use of LSD, and wrongful possession of Ecstasy and sentenced to
reduction to E-1, forfeiture of “*one-half pay for six months,”” confinement for sixty days, and a bad conduct discharge. Id. at 221-22. Rule for Courts-Martia
1003(b)(2) requires that absent total forfeitures, forfeitures adjudged shall be stated in whole dollar amounts per month for a specific number of months. In the case
at bar, forfeitures of “one-half pay for six months’ were adjudged and the promulgating order reflected forfeiture of $521 pay per month for six months. The Coast
Guard Court of Criminal Appeals corrected the error by affirming a forfeiture of only $521 pay. Id.

365. Mason, 19 M.J. at 274.
366. Rendon, 58 M.J. at 222.
367. 1d. at 222; see also MCM, supra note 3, R.C.M. 305.

368. Rendon, 19 M.J. at 223.
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On appeal, the General Counsel for the Department of
Transportation certified the issue of whether the lower court
erred when it “sua sponte held that the military judge should
have granted . . . R.C.M. 305(k) credit based on a violation of
R.C.M. 305(i) for a period of pretrial restriction tantamount to
confinement.”¥® The CAAF, in reversing the service court’'s
decision, held the service court erred in awarding RCM 305(k)
credit for a violation of RCM 305(i) when the restriction “did
not involve physical restraint, the essential characteristics of
confinement.” ™ In arriving at its decision, the court examined
the plain language of RCM 305 and determined that, “[o]n its
face, R.C.M. 305 appliesto ‘pretria confinement.’”%72 Further-
more, RCM 305(k) is “limited by unambiguous language to
‘confinement served’ after noncompliance with R.C.M. 305(f),
(h), (i), or (j)” and thereis“no support . . . for applying R.C.M.
305(K) to any lesser forms of restraint.”3”* The court concluded
its opinion with clear guidance abrogating “any [suggestion]
that R.C.M. 305 is per se applicable to restriction tantamount to
confinement,” clarifying that RCM 305 “applies to restriction
tantamount to confinement only when the conditions and con-
straints of that restriction constitute physical restraint, the
essential characteristic of confinement.” 3

Thefinal casein the area of sentence credit is United Sates
v. Josey,*” a case in which the CAAF settled the issue of
whether confinement credit must be applied against an

adjudged discharge or reduction, an issue |eft open by its deci-
sion in United Sates v. Rosendahl .37

In Josey,%" the appellant was a master sergeant in the Air
Force convicted of, among other offenses, two specifications of
wrongful use of cocaine and sentenced at a general court-mar-
tial to reduction to E-1, forfeiture of al pay and allowances, and
confinement for eight years.3® On appeal, the AFCCA set aside
the findings regarding the two drug specifications and returned
the case to the convening authority authorizing a rehearing on
the drug specifications.®® After determining that a rehearing
would be impractical, the convening authority reassessed the
sentence and approved only so much of the sentence as pro-
vided for forfeiture of $600 pay per month for four months and
reduction to E-6.%%° At the time of the reassessment, the appel -
lant already served almost thirty-one monthsin confinement.3!
On appeal for a second time, the appellant argued he was enti-
tled to sentence credit for the time he served in confinement,
that he should receive additional credit for his accumulated
good time credit, and that the credit owed should be applied to
his approved reduction.®? The AFCCA disagreed, concluding
that although the appellant is entitled to credit for histime spent
in confinement, it “should only be applied against his approved
sentence to forfeitures’ and not his reduction.

369. Id. at 224. The service court relied on United Satesv. Gregory, 21 M.J. 952 (A.C.M.R. 1986) (holding that commanders must comply with RCM 305 in restric-
tion tantamount to confinement situations, including the provision requiring preparation of a commander’s memorandum when confining a Soldier), aff’d, 23 M.J.
246 (C.M.A. 1986) (summary disposition) in awarding the additional thirty-three days of RCM 305(k) credit.

370. Rendon, 19 M.J. at 222.
371. 1d.
372. 1d. at 224.

373. 1d.

374. 1d. at 225 (abrogating United Statesv. Gregory, 21 M.J. 952 (ACMR 1986), aff'd, 23 M.J. 246 (C.M.A. 1986) (summary disposition)).

375. 58 M.J. 105 (2003).

376. 53 M.J. 344 (2000) (applying credit for confinement served against forfeitures but not reduction). In Rosendahl, the accused served 120-days of confinement.
On appeal, the sentence was set aside and the rehearing sentence was reduction and a bad conduct discharge. On appeal, the appellant alleged he was entitled to credit
for his 120-days of confinement against his adjudged reduction. The court disagreed, leaving for another day “whether a different result might be warranted in a case

involving lengthy confinement.” 1d. at 348.

377. Josey, 58 M J. at 105. The appellant, amaster sergeant in the Air Force, was convicted at ageneral court-martial of two specifications of wrongful use of cocaine,
violation of ageneral regulation, making and uttering eight checks and dishonorably maintaining sufficient fundsin the account to cover the checks, and failing to go
to his appointed place of duty and was sentenced to reduction to E-1, forfeiture of all pay and allowances, and confinement for eight years. 1d. at 106.

378. Id.

379. Id.

380. Id.

381. Id. at 107; see also United States v. Josey, 56 M.J. 720, 721 (A.F. Ct. Crim. App. 2002).

382. Josey, 56 M.J. at 721.

383. Id. at 722.
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On appeal to the CAAF, the appellant renewed his argument
that he was entitled to credit for time spent in confinement and
that such credit should be applied against his adjudged reduc-
tion.%®* The CAAF disagreed, holding that “ reprimands, reduc-
tions in rank, and punitive separations [personnel-related
punishments] are so qualitatively different from other punish-
mentsthat conversion isnot required asamatter of law.”%¥ The
court concluded by differentiating between credit required “as
amatter of law” versus credit awarded asamatter of “command
prerogative.” %6

A convening authority has broad authority to
commute a sentence into a different form so
long as it involves a reduction in penalty.
[Citation omitted]. Although a convening
authority reviewing a case upon remand is
not required as a matter of law to convert a
reprimand, reduction in grade, or punitive
separation to another form of punishment for
purposes of providing former-jeopardy
credit, the convening authority is empowered
to do so as a matter of command prerogative
under Article 60(c).%’

In the appellant’s case, he was not entitled, as a matter of law,
to credit against his adjudged reduction for the thirty plus
months he spent in lawful post-trial confinement.%®

As noted at the outset of this section, the CAAF has made
clear that defense counsel should raise the issue of sentence
credit at trial or waiveit for appellate review. Defense counsel
should talk to the client and ask detailed questions about the cli-
ent’spretrial treatment. For example: wastheclient treated dif-
ferently after charges were preferred; was he continuing to
perform duties commensurate with his grade and military occu-
pational skill (MOS); was he freeto go anywhere on or off post;
assuming the client is of legal drinking age, could he consume
alcohol pending the disposition of the charges; was anything,
such as his civilian clothing or motor vehicle, taken from him;
did the client acquire a “nickname” after charges were pre-
ferred; etc.? Once the defense counsel has gathered all the rel-
evant facts, he should bring the appropriate motion for sentence

384. Josey, 58 M.J. at 106.
385. Id. at 108.
386. Id.

387. Id.

credit. The days of litigating sentence credit for the first time
on appeal are over!

The final area of discussion in the sentencing potpourri is
sentence rehearings and the limits on sentences that may be
approved after arehearing.

Sentence Rehearings—Rule for Courts-Martial 810%%

Rule for Courts-Martial 810°°and Article 63, UCMJ,*! lay
out the general rule that after a rehearing, no sentence “in
excess of or more severe than” the previously adjudged or
approved sentence may be approved. Last term, the CAAF, in
United Sates v. Mitchell,3%? addressed the meaning of “in
excess of or more severe than” as it relates to punitive dis-
charges.

In Mitchell > the appellant was convicted at his original
court-martial of five specifications of wrongful distribution of
a controlled substance, among other offenses, and sentenced to
reduction to E-1, forfeiture of all pay and allowances, confine-
ment for ten years, and a bad conduct discharge.** On appedl,
the Army Court of Criminal Appeals (ACCA) found two of the
five drug distribution specifications to be factually insufficient,
set aside the sentence, and authorized a rehearing on sen-
tence.® At therehearing, the appellant was sentenced to reduc-
tion to E-1, confinement for six years, and a dishonorable
discharge.**® The ACCA, applying an objective standard—a
reasonable person standard—affirmed the rehearing sentence
holding that the combined rehearing sentence was not “in
excess of or more severe” than the original sentence.®” In
essence, the court found that no reasonable person would view
six years confinement and a dishonorable discharge as more
severe punishment than the originally adjudged ten years con-
finement and a bad conduct discharge.

On appeal, the CAAF reversed the service court’s decision
as to sentence, affirming only so much of the sentence as pro-
vided for reduction to E-1, confinement for six years, and abad
conduct discharge.®*® In arriving at its decision, the court noted
that a punitive discharge is “qualitatively different” than con-

388. Notwithstanding its holding that the appellant, as a matter of right, is not entitled to credit for time served against the adjudged reduction, the court set aside the
lower court’s decision and remanded the case for a new post-trial action in light of the convening authority’s “ambiguous’ action. The convening authority in the
case, as part of his action, stated that the appellant “‘will be credited with any portion of the punishment served from 5 November 1998 to 30 May 2001 under the
[prior] sentence....”” Id. Asthe CAAF pointed out, it is unclear whether the CA intended to credit the time served against forfeitures as a matter of law or against
the adjudged reduction as a matter of command prerogative under Article 60, UCMJ. Additionally, it was unclear whether the CA complied with the sentence reas-
sessment requirements of United Sates v. Sales, 22 M.J. 305 (C.M.A. 1986) and United Sates v. Reed, 33 M.J. 98 (C.M.A. 1991). Josey, 58 M.J. at 108-09; see also
UCMJ art. 60 (2002).

389. MCM, supra note 3, R.C.M. 810.
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finement and between the two there is no “readily measurable
equivalence.”** The court concluded by holding “for the pur-
poses of Article 63, [UCMJ and R.C.M. 810] a dishonorable
discharge is more severe [than and in excess of] a bad-conduct
discharge.” 4

As evident from the CAAF's decision in Mitchell,** dis-
charges are different and when determining whether arehearing
sentenceis “in excess of or more severe than” the original sen-

tence, whether adjudged or approved, the court will compare
dischargeswithout consideration to the other components of the
court-martial sentence such as forfeitures, reduction, confine-
ment, or fine.*? Stated differently, although a reasonable per-
son might view a rehearing sentence to a dishonorable
discharge and ten years confinement as less severe than a bad
conduct discharge and sixty years, the Mitchell court dis-
agrees.403

390.

Id. Rulefor Courts-Martial 810 states, in part:

(d) Sentence limitations.

(1) Ingeneral. Sentences at rehearings, new trials, or other trials shall be adjudged within the limitations set forth in R.C.M. 1003. Except as
otherwise provided in subsection (d)(2) of this rule, offenses on which arehearing, new trial, or other trial has been ordered shall not be the
basisfor an approved sentencein excess of or more severe than the sentence ultimately approved by the convening authority or higher authority
following the previoustria or hearing, unless the sentence prescribed for the offense ismandatory. When arehearing or sentencing iscombined
with trial on new charges, the maximum punishment that may be approved by the convening authority shall be the maximum punishment under
R.C.M. 1003 for the offenses being reheard as limited above, plus the total maximum punishment under R.C.M. 1003 for any new charges of
which the accused has been found guilty. In the case of an “other trial” no sentence limitations apply if the origina trial wasinvalid because a
summary or special court-martial tried an offense involving a mandatory punishment or one otherwise considered capital.

Id. R.C.M. 810(d)(1). Seealso UCMJart. 63. Article 63 states:

Each rehearing under this chapter shall take place before a court-martial composed of members not members of the court-martial which first
heard the case. Upon arehearing the accused may not be tried for any offense of which he was found not guilty by the first court-martial, and
no sentence in excess of or more severe than the original sentence may be approved, unless the sentence is based upon afinding of guilty of an
offense not considered upon themeritsin the original proceedings, or unlessthe sentence prescribed for the offenseismandatory. |f the sentence
approved after the first court-martial wasin accordance with a pretrial agreement and the accused at the rehearing changes his pleawith respect
to the charges or specifications upon which the pretrial agreement was based, or otherwise does not comply with the pretrial agreement, the
approved sentence as to those charges or specifications may include any punishment not in excess of that lawfully adjudged at the first court-

martial.

Id.

391. Id.

392. 58 M.J. 446 (2003).

393. Id.

394. Id. at 446-47.

395. Id. at 447.

396. Id.

397. United States v. Mitchell, 56 M.J. 936 (Army Ct. Crim. App. 2002).

398. Mitchell, 58 M.J. at 449.

399. Id. at 448 (citing United States v. Rosendahl, 53 M.J. 344 (2000); United States v. Josey, 58 M.J. 105 (2003)).

400. Id. at 449.

401. 58 M.J. 446 (2003); see also United States v. Josey, 58 M .J. 105 (2003).

402. See, e.g., MCM, supra note 3, R.C.M. 1003.

403. But see Mitchell, 58 M.J. at 449 (Crawford, C.J., concurring). In her concurrence, Chief Justice Crawford states:
The majority opinion sweeps alittle too far, adopting a “discharge is different” rule that says Article 63, Uniform Code of Military Justice, 10
U.S.C. § 863 (2000), is violated any time an original sentence includes a bad-conduct discharge and a rehearing sentence includes a dishonor-
able discharge, “regardless of the overall sentence awarded at each sentence rehearing.”

Id.
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Conclusion

As should be apparent from the numerous cases discussed in
thisarticle, sentencing isacomplex area of courts-martial prac-
ticewith many pitfallsfor tria practitioners. Moreimportantly,
the courts, both the CAAF as well as the service courts, are
holding counsel accountable for their trial decisions and apply-
ing waiver in cases in which counsel should have objected yet
remained silent. Government counsel should be creative in

their sentencing cases, both in the evidence offered and the
arguments made. Defense counsel, when something does not
seem right, should object, object, and then, object again! They
should make the trial counsel and judges, both at the trial and
appellate level, earn their pay and make the difficult calls.
Defense counsel should not throw the government and courts
the“plain error” soft ball because of afailureto object. Silence
isnot avirtue when it comesto trial practice.
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Recent Developmentsin Post-Trial: Failureto Demand Speedy Post-Trial Processing
Equals Waiver of Collazo Relief for “Unreasonable’ Post-Trial Delay

Major Jan E. Aldykiewicz
Professor, Criminal Law Department
The Judge Advocate General’s School, U.S. Army
Charlottesville, Virginia

“[P]ost-trial processing is not rocket sci-
ence, and careful proof reading of materials
presented to the convening authority, rather
than inattention to detail, would save time
and effort for all concerned.” *

Introduction

Unlike the 2001-2002 term of the Court of Appeals for the
Armed Services (CAAF), which decided United Sates v.
Emminizer? and United Sates v. Tardif, ® the former addressing
the proper processing of adjudged and automatic forfeitures
and the | atter differentiating between aservice court’s authority
under Article 59, Uniform Code of Military Justice (UCMJ),
and Article 66, UCMJ, to grant sentencerelief for post-trial pro-
cessing delay, this past term is best described as a relatively
slow period in post-trial evolution. Both the service courts and
the CAAF, however, continued to remain active in the post-trial
arena, due in large part to inattention to detail by those respon-
sible for post-trial processing. The most significant activity
appears to be the Army court’s decision to ratchet back its phi-
losophy of granting Collazo® relief for dilatory post-tria pro-
cessing, placing responsibility on the defense to demand speedy
post-trial processing.

This article outlines the recent developments in post-trial
activity, developments discussed under the following headings:
the staff judge advocate’s (SJA) recommendation, required
contents and errors therein; service of the SJA's recommenda-
tion; new matter and the addendum to the SJA’s recommenda-
tion; post-trial punishment; post-trial delay; the proper
convening authority (CA); disqualification of the CA; post-trial
assistance of counsel; and appellate court authority.

1. United States v. Suksdorf, 59 M.J. 544, 548 (C.G. Ct. Crim. App. 2003).
2. 56 M.J. 441 (2002).
3. 57 M.J. 219 (2002).

4. United Statesv. Collazo, 53 M.J. 721 (Army Ct. Crim. App. 2000).

The SJA’s Recommendation, Required Contents and
Errors Therein—Rulefor Courts-Martial (RCM)
1106(d)(3) and 1106(f)(6)°

Before taking action in a general court-martial (GCM) or a
specia court-martial (SPCM) in which the adjudged sentence
includes a bad conduct discharge or confinement for one year,
the CA’s SJA isrequired to provide the CA with awritten post-
trial recommendation.® The SJA’s recommendation (SJAR)
must include the following:

(A) The findings and sentence adjudged by
the court-martial;

(B) A recommendation for clemency by the
sentencing authority, made in conjunction
with the announced sentence;

(C) A summary of the accused’'s service
record, to include length and character of ser-
vice, awards and decorations received, and
any records of nonjudicial punishment and
previous convictions;

(D) A statement of the nature and duration
of any pretrial restraint;

(E) If thereis a pretrial agreement, a state-
ment of any action the CA isobligated to take
under the agreement or astatement of therea-
sonswhy the CA is not obligated to take spe-
cific action under the agreement; and

(F) A specific recommendation as to the
actiontobetaken by the CA onthesentence.”

In United Sates v. Wellington,® the SJIAR stated, in part:
“Prior Art. 15s. Field Grade Article 15 for underage drinking,
assault consummated by a battery, and drunk and disorderly at

5. See MANUAL ForR CourTs-MARTIAL, UNITED STATES, R.C.M. 1106(d)(3) and 1106(f)(6) (2002) [hereinafter MCM].

6. I1d. R.C.M. 1106(a).

7. 1d. RC.M. 1106(c)(3)(A)-(F).
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Travis Air Force Base. Punishment imposed on 24 Jul 98.
Field Grade Article 15 for failure to obey lawful order. Punish-
ment imposed on 14 Dec 98."° The SJIAR aso stated that the
appellant was not subject to any pretrial restraint.’® Both asser-
tionswerewrong; the appellant never received nonjudicial pun-
ishment and was restricted prior to trial, restriction the
appellant argued at trial was tantamount to confinement.* Nei-
ther the appellant nor his defense counsel, after being served the
SJAR,2 mentioned the errors in their clemency submissions.*®
Their submissions did, however, renew the argument made at
trial that the appellant’s restriction was tantamount to confine-
ment warranting sentence credit.* Despite the defense’s alle-
gation of an entitlement to Mason®® credit, the SJA's addendum
to the SJIAR was silent regarding the appellant’s restriction and
failed to correct the errorsin the SIAR.2

In reviewing whether the appellant was prejudiced by the
defective SJIAR, the CAAF looked to the waiver provision of
RCM 1106(f)(6):1* “Where, asin this case, the SIAR is served

on the defense counsel and accused in accordance with R.C.M.
1106(f)(1), and the defense fails to comment on any matter in
the recommendation, R.C.M. 1106(f)(6) providesthat any error
iswaived unlessit rises to the level of plain error.”2® Applying
aplain error analysis, the court found that the errors were both
“clear” and “obvious’ and that the error prejudiced the appel-
lant. The court noted that despite a service record lacking in
any disciplinary action, the SJAR “portrayed [the appellant] as
amediocre soldier who had twice received punishment from a
field grade officer.”*®* The CAAF also found that the “[a] ppel-
lant’s ‘best hope for sentence relief’ was dashed by the inaccu-
rate portrayal of hisservicerecord.”? Findingplain error inthe
defective SJAR, the court affirmed the lower court’sdecision as
to findings but set aside the sentence, remanding the case for a
new SJAR and action.®

The next caseinvolving adefective SIAR is United Satesv.
Scalo,?? a case in which the Army Court of Criminal Appeals
(ACCA), applying waiver, found that the defect in the SIAR

8. 58M.J. 420 (2003). The appellant was convicted at a GCM of indecent assault, attempted rape, and attempted forcible sodomy and sentenced to reduction to E-
1, forfeiture of al pay and allowances, confinement for six years, and adishonorable discharge. Id. at 421.

9. Id.at424.

10. Id.

11. Id.

12. See MCM, supra note 5, R.C.M. 1106(f)(1). Rulefor Courts-Martial 1106(f)(1) states:

Service of recommendation on defense counsel and accused. Before forwarding the recommendation and the record of trial to the convening
authority for action under R.C.M. 1107, the staff judge advocate or legal officer shall cause acopy of the recommendation to be served on coun-
sdl for theaccused. A separate copy will be served on the accused. If it isimpracticable to serve the recommendation on the accused for reasons
including but not limited to the transfer of the accused to a distant place, the unauthorized absence of the accused, or military exigency, or if
the accused so requests on the record at the court-martial or in writing, the accused's copy shall be attached to the record explaining why the

accused was not personally served.

13. Wellington, 58 M.J. at 424.
14. Id.

15. United Statesv. Mason, 19 M.J. 274 (C.M.A. 1985).

16. Wellington, 58 M.J. at 424; see MCM, supra note 5, R.C.M. 1106(d)(4) (stating that when an allegation of error is made in the accused’s clemency submissions,
the SJAR or addendum thereto must note the error and whether corrective action is required; the SJAR or addendum need not provide an analysis of the error or
rationale for the recommendation).

17. See MCM, supra note 5, R.C.M. 1106(f)(6). Rulefor Courts-Martial 1106(f)(6) states. “Waiver. Failure of counsel for the accused to comment on any matter in
the recommendation or matters attached to the recommendation in atimely manner shall waive later claim of error with regard to such matter in the absence of plain
error.” 1d.

18. Wellington, 58 M.J. at 427.

19. Id.

20. Id. (quoting United Statesv. Jones, 36 M.J. 438, 439 (C.M.A. 1993)).

21. 1d. at 427 (stating that in setting aside the sentence, the court noted it would not speculate as to what the convening authority would do had he been properly
advised in the case).

22. 59 M.J. 646 (Army Ct. Crim. App. 2003).
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was waived because of the defense’s failure to comment on the
error during post-trial processing of the case.

In Scalo,® the appellant’s case was submitted “on its mer-
its.”2* A footnote in the appellant’s submission alleged that the
SJAR was defective becauseit failed to properly advise the CA
regarding pretrial restraint;? the appellant was restricted to Fort
Stewart, Georgia for forty-four days before trial .2

In finding waiver, the Army court differentiated between
two situations: first, casesin which error isaleged at either the
trial level or appellatelevel; and second, casesin which no error
isaleged and the case is submitted on its merit. In thefirst sit-
uation, the court will apply the plain error analysis enunciated
in United Sates v. Wheelus” to determineif relief iswarranted
for a defective SJAR.Z The appellant will have to demonstrate
the following: error occurred regarding the preparation of the
SJAR, either through a misstatement in or omission from the
SJAR,; the error was prejudicial; and what the appellant would
do to resolve the error.® If the appellant meets these three
requirements, he need only make a“* colorable showing of pos-
sible prejudice’ to require a court of criminal appeals to either
provide ‘meaningful relief’ or return the case for anew review

and action.”*® In the second situation in which the SJIAR is
defective and error is not alleged at either the trial or appellate
level, the court will apply aless appellant friendly plain error
analysis® found in United Sates v. Powell.> The court will
examinetherecord to determinethe following: wasthereerror;
was the error plain and obvious; and does the error materially
prejudice a substantial right of the appellant.®* Applying Pow-
ell’'s“material prejudice” standard as opposed to Wheelus' “ col-
orable showing of possible prejudice,” the court found no
material prejudice to a substantial right of the appellant and
therefore, no plain error.® Absent plain error, any issue regard-
ing the defective SJIAR in the appellant’s case was deemed
waived.®

Wellington and Scalo are reminders to military justice prac-
titioners that defects in the SJIAR that are not noted prior to
action will be reviewed under a plain error, waiver analysis.
Scalo emphasizes the “raise or waive’ point. Failure by Army
trial defense or appellate defense counsel to raise defectsin the
SJAR will be scrutinized under the more rigid Powell analysis
for plain error; a mere “colorable showing of possible preju-
dice”® will not result in anew SJAR and action. As aresult,
government counsel must understand RCM 1106(d)(3) and

23. 1d. (stating an en banc decision with two judges concurring in the result, two judges dissenting, and one judge taking no part in the decision). The appellant was
convicted at a GCM of four specifications of wrongful use of marijuana, three specifications of wrongful possession of marijuana, and two specifications of forgery
and sentenced to forfeiture of all pay and allowances, fourteen months confinement, and a bad conduct discharge. 1d. at 647.

24. 1d. Cases submitted on the “merits’ are sent to the appropriate service court without assignment of error by appellate counsel.

25. 1d. Rule for Courts-Martial 1106(d)(3)(D) requires the post-trial recommendation to contain a “statement of the nature and duration of any pretrial restraint.”
MCM, supra note 5, R.C.M. 1106(d)(3)(D). Pretrial restraint is not limited to pretrial confinement.

The failure to correctly note the pretrial restraint in the SJIAR is an all-too-common error. It is clear from many of the records we review that
there is afundamental misunderstanding by some SJAs and counsel that R.C.M. 1006(d)(3)(D) requires the SJA to includein his or her recom-
mendation concise information as to the nature and duration of any pretrial restraint. Rule for Courts-Martial 1106(d)(3)(D) does not mandate
reporting only restraint that awards an appellant pretrial confinement credit and/or restraint that might rise to the level of requirement confine-
ment credit analysis. Rather, the rule requires inclusion of al “moral or physical restraint on a person’s liberty” imposed before and during

disposition of charges.
Scalo, 59 M.J. at 648 n.4.
26. 1d. at 647.
27. 49 M.J. 283 (1998).
28. Scalo, 59 M.J. at 650.
29. 1d.

30. Id. (quoting Wheelus, 49 M.J. at 289).

31. Id. at 648-50. “Appellant and his detailed counsel at trial and on appeal, however, have elected not to object or claim error, and thus allege prejudice, as a result
of the SIAR’s misstatement of the pretria restraint. Thus, the Wheelus analysis does not apply to the case at bar.” 1d. at 650.

32. 49 M.J. 460 (1998).
33. Scalo, 59 M.J. at 648-49.
34. 1d. at 649-50.

35. 1d.

36. See United States v. Wheelus, 49 M.J. 283 (1998).
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comply with its requirements. Defense counsel must thor-
oughly read the SJAR and comment on any defects therein or
risk waiving any allegation of error.

Service of the SIA’'s Recommendation—RCM 1106(f)¥"

The post-trial process requires service of the SIAR on both
the accused and counsel, who then have ten daysto submit writ-
ten matters, commonly referred to as “clemency matters,” for
the CA's consideration before action.®

In United Sates v. Lowe,* the CAAF addressed the right to
submit clemency matters prior to action by the CA. After tria,
but prior to action, the appellant suffered a gunshot wound to
hisright arm which, according to his medical records, “[would]
need very aggressive therapy to restore his motion.”* The
long-term prognosis for the appellant’s recovery “[was] uncer-
tain.”#! This information, however, was not included in the

37. MCM, supra note 5, R.C.M. 1106(f).

38. Seeid. R.C.M. 1105, 1106. Rule for Courts-Martial 1105(c)(1) states:

SJAR because the CA took action on the case before the appel -
lant’s defense counsel was served with the SIAR.%

On appeal,*® the appellant asked the CAAF for anew review
and action in hiscase.** The government argued that the appel -
lant waived any objection he had to the government’sfailure to
serve his counsel with the SJIAR because he had over four and
one-haf months to advise the CA about hisinjury.®® Addition-
ally, the appellant could have asked the CA torecall and modify
his earlier action based on post-action submissions by the
appellant.*® Finding both arguments to be without merit, the
CAAF found error in the CA's action prior to service of the
SJAR on the appellant’s defense counsel as required by RCM
1106(f)(1). In reaching this decision, the court relied on the
plain meaning of both RCM 1106(f)(1) and Article 60, UCMJ,
which establish the requirement for service of the SIAR prior to
action.

General and special courts-martial. After ageneral or SPCM, the accused may submit matters under this rule within the later of 10 days after
acopy of the authenticated record of tria or, if applicable, the recommendation of the staff judge advocate or legal officer, or an addendum to
the recommendation containing new matter is served on the accused. If, within the 10-day period, the accused shows that additional timeis
required for the accused to submit such matters, the convening authority or that authority’s staff judge advocate may, for good cause, extend
the 10-day period for not more than 20 additional days, however, only the convening authority may deny arequest for such an extension.

Id. Rulefor Courts-Martial 1106(f)(1) states:

Service of recommendation on defense counsel and accused. Before forwarding the recommendation and the record of trial to the convening
authority for action under R.C.M. 1107, the staff judge advocate or legal officer shall cause acopy of the recommendation to be served on coun-
sel for theaccused. A separate copy will be served on the accused. If itisimpracticableto serve the recommendation on the accused for reasons
including but not limited to the transfer of the accused to a distant place, the unauthorized absence of the accused, or military exigency, or if
the accused so requests on the record at the court-martial or in writing, the accused's copy shall be attached to the record explaining why the

accused was not personally served.

Id. Seealso 10 U.S.C. § 860 (2000) (stating that prior to acting in a case requiring an SJIAR (e.g., GCM or SPCM with an adjudged bad conduct discharge or con-
finement of one year), the SJAR will be served on the appellant who then has ten days to submit matters; the ten days can be extended by twenty additional days). 1d.

39. 58 M.J. 261 (2003). The appellant was convicted at a SPCM of unauthorized absence and missing movement and sentenced to forfeiture of $650 pay per month

for three months, ninety days confinement, and a bad conduct discharge. 1d.
40. 1d. at 262.
41. 1d.

42. 1d; see also MCM, supra note 5, R.C.M. 1106(f).

43. After the case was docketed with the Navy-Marine Corps Court of Criminal Appeals (NMCCA), but before any assignment of error, the appellant’s defense
counsel sought relief for the government’s failure to serve the SIAR as required by RCM 1106(f). The defense counsel’s motion was denied, the case was submitted
for review without assignment of errors, and the NMCCA affirmed the findings and sentence in an unpublished opinion. United States v. Lowe, NMCM No.

200000956 (N-M. Ct. Crim. App. Aug. 30, 2001), aff’d by 58 M.J. 261, 262 (2003).

44, Lowe, 58 M.J. at 262.

45, |d. Although the opinion indicates the government argued the appellant had over four and one-half months to submit matters, the facts indicate that the appellant
was shot on 21 January 2000 and the CA'’s action was dated 16 May 2000, giving the appellant less than four post-injury months to advise the CA about the nature

of hisinjuries and his prognosis for recovery. ld. at 262-63.

46. Id. at 262; see also MCM, supra note 5, R.C.M. 1107(f)(2) (authorizing recall and modification of post-trial action before forwarding of the case for appellate

review under Article 66, UCMJ).
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The opportunity to be heard before or after
the convening authority considers his action
on the case is simply not qualitatively the
same as being heard at the time a convening
authority takes action, anymore than the right
to seek reconsideration of an appellate opin-
ion is qualitatively the same as being heard
on the initial appeal. “The essence of post-
trial practiceisbasic fair play -- noticeand an
opportunity to respond.” [ Citation omitted].*

The CAAF next looked to whether the appellant established
some “colorable showing of possible prejudice” warranting
relief in his case.®® The court found prejudice in the denial of
the appellant’s opportunity to advise the CA of his gunshot
wound and his future prognosis. Finally, the court provided
common sense guidance to military practitioners:

Where there is a failure to comply with
R.C.M. 1106(f), a more expeditious course
would be to recall and modify the action
rather than resort to three years of appellate
litigation. The former would appear to be
more in keeping with principles of judicial
economy and military economy of force.*®

47. Lowe, 58 M.J.at 263.

As the Lowe court indicated, the issue is not whether an
appellate court would have granted clemency; rather, “whether
[the] Appellant had a fair opportunity to be heard on clemency
before a convening authority, vested with discretion, acting in
his case.” 0

New Matter and the Addendum to the SJAR—RCM
1106(f)(7)>*

Once the SJA completes the SIAR and serves the accused
and counsel, the government waits for the defense’s clemency
submissions.5? Although not required,>® most legal offices,
after receiving the defense’s submissions, will prepare an
“addendum” to the SJAR.%* |f the addendum contains new mat-
ter, the government must serve the addendum on the accused
and counsel for comment prior to action. Although undefined
in the text of RCM 1106(f)(7), the discussion thereto defines
new matter as: “[1] discussion of the effect of new decisionson
issuesin the case, [ 2] matter from outside therecord of trial, and
[3] issues not previously discussed.”*® These broad definitional
categories of new matter, however, are often of little value to
the practitioner in deciding whether the contents of an adden-
dum consgtitute new matter. Thisissue was addressed by the Air
Force court in United Sates v. Gilbreath.%®

48. 1d. (citing United States v. Chatman, 46 M.J. 321 (1997); United States v. Howard, 47 M.J. 104 (1997)).

49. 1d. at 264.

50. Id. at 263-64.

51. MCM, supra note 5, R.C.M. 1106(f)(7). Rule for Court-Martial 1106(f)(7) states:

New matter in addendum to recommendation. The staff judge advocate or legal officer may supplement the recommendation after the accused
and counsel for the accused have been served with the recommendation and given an opportunity to comment. When new matter isintroduced
after the accused and counsel have examined the recommendation, however, the accused and counsel for the accused must be served with the
new matter and given 10 days from the service of the addendum in which to submit comments. Substitute service of the accused's copy of the
addendum upon counsel for the accused is permitted in accordance with the procedures outlined in subparagraph (f)(1) of thisrule.

Id. The Discussion to RCM 1106(f)(7) states, in part: “*New matter’ includes discussion of the effect of new decisions on issuesin the case, matter from outside the
record of trial, and issues not previoudly discussed.” MCM, supra note 5, R.C.M. 1106(f)(1) Discussion. Rule for Courts-Martial 1106(f)(1) allows for substitute
service upon the accused’s counsdl if it isimpracticable to serve the recommendation or addendum upon the accused. If substitute serviceis used, however, the record
of trial will contain a statement explaining why the accused was not served. Seeid.

52. Seeid. R.C.M. 1105(b), 1106(f)(4). Rule for Courts-Martial 1105 addresses matters to be submitted by the appellant (e.g., accused) and RCM 1106 addresses
matters submitted by the appellant’s (e.g., accused's) counsel. Collectively, RCM 1105 and 1106 submissions from the defense (e.g., accused and counsel) are com-
monly referred to as the defense’s clemency submissions.

53. Seeid. R.C.M. 1106(f)(7). An addendum is only required in those cases in which the defense alleges legal error in the proceedings, requiring comment by the
staff judge advocate or legal officer. Seeid. R.C.M. 1106(d)(4).

54. Seeid. R.C.M. 1106(f)(7). Anaddendum isan excellent tool for memorializing those matters submitted by the defense, in their RCM 1105 and 1106 submissions,
that the convening authority considered before action.

55. Seeid. R.C.M. 1106(f)(7). “‘New matter’ does not ordinarily include any discussion by the staff judge advocate or legal officer of the correctness of the initial
defense comments on the recommendation.” Id. Discussion.

56. 58 M.J. 661 (A.F. Ct. Crim. App. 2003).
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In Gilbreath, a case before the Air Force court for a second
time, the SJA prepared the required SJIAR and properly served
the appellant’s defense counsel .5 The appellant was not served
because the SJA's office was unableto locate her.®® The defense
counsel, unableto locate her client, prepared arequest for clem-
ency and submitted it along with the appellant’s original clem-
ency request.>® After receiving the defense’s clemency
submissions, the SJA prepared an addendum to the SJIAR and
submitted it to the CA without serving it on either the appel-
lant’s counsel or appellant. The addendum stated, in part:

The defense counsel received a copy of the
second SJA’'s recommendation on 7 Oct 02.
In her 17 Oct 02 request, defense counsel,
among other things, statesthat AB Gilbreath
deserves clemency because shewasa 19 year
old girl at the time the offense took place, she
had no prior disciplinary record, and she pled
guilty and took responsibility for her actions
without a pretrial agreement. We attempted
to serve AB Gilbreath a copy of the new SJA's
Recommendation, but could not locate her.
In AB Gilbreath’'s original clemency request
letter, however, she states, among other
things, that she would like to have her BCD
upgraded to a general discharge so that she
can get a decent job and pay for college.®

After considering the SJAR, the addendum, and the defense’s
clemency matters, the CA approved the adjudged findings and
sentence.®

On appeal, the Air Force court noted that the government
failed to comply with RCM 1106(f)(1) becauseit failed to serve
the appellant with the SIAR and failed to provide a statement
of impracticability in the record of trial supporting substitute
service on the appellant’s counsel .®2 The court next noted that
“the SJA's statement that they attempted to serve a copy of the
SJAR on the appellant but couldn’t locate her was new matter
because it was information from outside the record of trial and
it injected an issue not previously discussed.”®® The appellant
and counsel, therefore, were entitled to service of the addendum
along with aten-day period to respond. Finding error, the court
tested the error for prejudice by applying United Sates v. Chat-
man,® whereby an appellant must “ demonstrate prejudice by
stating what, if anything, would have been submitted to ‘ deny,
counter, or explain’ the new matter.” %

In Gilbreath, neither the appellant nor her appellate defense
counsel alleged what “would have been submitted to ‘deny,
counter, or explain’ the new matter.”®® The court, however,
focused on the possible adverse effect of the new matter on the
CA’s decision to grant clemency, noting that the inability to
locate the appellant could be perceived by the CA as evidence
of the appellant’s disobedience of orders because she failed to
provide avalid leave address while on appellate leave.” Addi-
tionally, the CA could view the new matter as an indication of
how little the appellant cared about her case because shefailed
to provide a proper mailing address for issues associated with
her case.% In light of the potential adverse impact of the new
matter, the court found prejudice and ordered a new SJAR and
action in the case.®

57. 1d. Theappellant was convicted at a GCM of wrongful use of cocaine and sentenced to reduction to E-1 and a bad conduct discharge. 1d. On the first appeal to
the AFCCA, the service court affirmed the findings and sentence and the CAAF certified two issues for review. The first was whether it was error for the staff judge
advocate not to serve the defense with an addendum that recommended the convening authority approve the adjudged jury sentence, when, in fact, the appellant was
tried by amilitary judge alone. Finding prejudicial error in the failure to serve an addendum containing new matter, the CAAF set aside the CA'’s action and remanded
the case for a new recommendation and action. See United States v. Gilbreath, 57 M.J. 57 (2002).

58. Gilbreath, 58 M.J. at 662.

59. Id. at 661, 662.

60. 1d. at 662.

61. Id.

62. Id. at 663; see also MCM, supra note 5, R.C.M. 1106(f)(1).

63. Gilbreath, 58 M.J. at 664.

64. 46 M.J. 321 (1997) (establishing the standard for relief in casesin which new matter isinserted in the addendum).

65. Gilbreath, 58 M.J. at 664 (quoting United States v. Chatman, 46 M.J. 321, 323 (1997)).

66. Id.

67. Id.

68. Id.

69. Id. at 665.
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New matter is not prohibited and Gilbreath™ does not stand
for the proposition of avoiding new matter whenever possible.
Rather, serve the accused and counsel with the addendum and
wait ten days before acting on the case if new matter isinserted
in the addendum or when in doubt about whether something
congtitutes new matter. If unable to serve the accused, comply
with the substitute service provisions of RCM 1106(f)(1). All
the government needed to do in Gilbreath was omit the “unable
tolocate” language from the addendum and provide a statement
in the record of trial, dated after the action, explaining why the
appellant was not personally served. Alternatively, the govern-
ment could have inserted a statement of impracticability in the
SJIAR, affording the appellant’s defense counsel the opportu-
nity to comment on the statement prior to action. Instead, the
government inserted its statement of impracticability in the
addendum, resulting in a finding of prejudice to the appellant
because the government highlighted for the CA that they could
not find the appellant to serve her with the post-trial documents
in her case.™

Post-Trial Punishment

Another recent development in post-trial processing
occurred in United Satesv. Brennan,”? acaseinvolving an ale-
gation of post-trial punishment and the standard by which such
an alegation is reviewed. Brennan also highlights for military
justice managers, SJAs, and convening authorities the val ue of
specifying, in cases in which clemency is granted, the specific
reason or reasons for granting clemency.

70. Id. at 661.

During post-trial processing of the appellant’s case, the
appellant’s counsel regquested clemency based on seven sepa-
rate grounds, one of which was abusive post-trial confine-
ment.” The appellant alleged that while confined at the United
States Army Confinement Facility, Europe, (USACFE), she
was subjected to cruel and unusual punishment, to wit:
repeated sexual harassment and sexual assaults by an E-6 cadre
member, in violation of the Eighth Amendment and Article 55,
UCMJ.™

In evaluating the appellant’s Eighth Amendment claim, the
CAAF noted that the test for post-trial cruel and unusual pun-
ishment has both an objective component, “whether there is a
sufficiently serious act or omission that has produced a denial
of necessities,” and a subjective component, “whether the state
of mind of the prison official demonstrates deliberate indiffer-
ence to inmate health or safety.””> Additionally, “to sustain an
Eighth Amendment violation, there must be a showing that the
misconduct by prison officials produced injury accompanied by
physical or psychological pain.””® The government did not dis-
pute the appellant’s factual assertions; rather, the government
argued that the appellant failed to establish any harm, a prereg-
uisite to a finding of an Eighth Amendment violation.”” The
CAAF disagreed, finding that under the facts of the appellant’s
case, it was clear that the appellant suffered harm at the hands
of the cadre member.”® Finally, the government argued that
relief was not warranted in the appellant’s case because the CA
granted clemency, approving only nine months confinement
instead of twelve months under the pretrial agreement.” The
court disagreed because the reason the CA granted clemency

71. Stated another way, had the government inserted the addendum language in question, to wit: “We attempted to serve AB Gilbreath a copy of the new SJIA's Rec-
ommendation, but could not locate her.” in a statement of impracticability inserted in the record of trial after action, in compliance with RCM 1106(f)(1), as opposed
to placing it in the addendum, there would be no “new matter” in the post-trial process and the case would not have been remanded for a third SJIAR and action.

72. 58 M.J. 351 (2003). The appellant was convicted at a GCM of three specifications of use, possession, and distribution of marijuana and sentenced to reduction
to E-1, forfeiture of al pay and allowances, confinement for fifteen months, and a bad conduct discharge. The pretrial agreement in the case limited the period of

confinement to twelve months. 1d. at 352.

73. 1d. at 355.

74. 1d. at 352-53; see U.S. Const. amend VIII; UCMJ art. 55 (2002).
75. Brennan, 58 M.J. at 353.

76. 1d. at 354.

77. 1d.

78. Id.

The present case, however, involves more than occasional unwel come advances and incidental contact. Virtualy every day over atwo-month
period, the Guard Commander abused his position as a prison official to mistreat Appellant, a prisoner subject to his command and control. At
one point, using graphic language, he brutally threatened her with anal sodomy. On another occasion, heisolated her in alocked room, trapped
her inacorner, and physically assaulted her. This caseinvolvesaGuard Commander whose raw exercise of power over a prisoner transformed
her lawful period of confinement into adifferent form of punishment by imposing repeated physical and verbal abuse over atwo-month period.
Under these circumstances, expert testimony is not needed to demonstrate that the harm inflicted upon Appellant was sufficiently injurious to
establish that she was subjected to punishment in violation of Article 55 by the Guard Commander.
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was unclear. Since the appellant’s counsel raised seven sepa-
rate bases for relief in the clemency submissions and because
the SJAR and addendum were silent regarding the allegation of
cruel and unusual punishment, the court was unable to deter-
mine whether the CA’s three-month reduction in confinement
was based on this allegation of error.2® The court, therefore,
affirmed the lower court’s decision as to findings, set aside the
decision as to sentence, and remanded the case to the service
court with the option of either granting relief at their level or
remanding the case back to the CA for remedial action.®

Brennan defines the standard by which appellate courts will
review allegations of cruel and unusual punishment. Post-trial
punishment and any resulting harm must be thoroughly estab-
lished in defense submissions. Punishment, without harm, does
not requirerelief. The client should submit an affidavit detail-
ing the punishment and, if possible, corroborating statements
from third parties should accompany the defense’s submis-

sions. If an investigation was conducted, the investigating
officer’s report should also be included with the defense’s sub-
missions.®? If relief is granted for post-trial punishment, or for
any other basis raised in the defense’s submissions, the CA
should document his decision, connecting the relief to the alle-
gation(s) raised by the defense.®

Post-Trial Delay

United Sates v. Tardif clarified the service courts’ author-
ity under Article 66(c), UCMJ, to grant relief for dilatory post-
trial processing.®> Post-Tardif decisions highlight the different
approaches taken by the respective services in handling post-
trial delay. The Navy-Marine Corps®® and the Air Force®” ser-
vice courts continue to require prejudice before granting relief.
The Army® and Coast Guard® service courts apply amore lib-
eral standard, granting sentence relief absent any showing of

79. 1d. at 355. Thegovernment argued that the issue of cruel and unusual punishment was“ adequately addressed because the convening authority reduced [the appel -
lant’s] confinement from [12 months to nine months].” Id.

80. Id. “Under these circumstances, it would be inappropriate to conclude that the convening authority took corrective action to remedy Appellant’s mistreatment
in post-trial confinement.” Id.

81. Id.
Because the case in its present posture involves correction of alegal error rather than the provision of clemency, corrective action may be taken
by the Court of Criminal Appeals. The Court of Criminal Appeals has discretion either to take corrective action with respect to the Article 55
violation, or remand the case for such action by a convening authority.

Id.

82. See e.g., U.S. DeP'T oF ARMY, REG. 15-6, BoaRDS, ComMIssIONS, AND COMMITTEES: PROCEDURE FOR INVESTIGATING OFFICERS AND BoARDS oF OFrIcERs (30 Sept. 1996).

83. Before taking action, the convening authority must consider the result of trial, the recommendation of the staff judge advocate or legal officer, if applicable, and
any matters submitted by the accused under RCM 1105 or 1106. The record of trial should be presented to the convening authority for his or her consideration, but
isnot required to be considered. SeeMCM, supra note5, R.C.M. 1107(b)(3). The convening authority, in adocument other than the formal action, should memorialize
what he or she considered and why clemency, if any, was granted. Some jurisdictions have the convening authority sign a decision memorandum aswell asthe action.
The action document should be a simple, one page document entitied ACTION with the formal action mirroring the action format contained in Appendix 16 of the
MCM. Seeid. app. 16. For example, in Brennan the staff judge advocate and convening authority could have connected the relief granted to the allegation raised in
the following manner:

Option 1:

Staff Judge Advocate's Addendum-The Defense allegesillegal post-trial punishment in violation of Article 55, UCMJand the 8" Amendment.
| disagree with the allegation therefore no corrective action is required. However, to moot any possible issue surrounding the accused's treat-
ment while confined at Mannheim, | recommend you reduce her period of confinement by three months.

Convening Authority’s Decision-After having considered the defense's submissions, the post-trial recommendation dated [insert date], the
report of result of trial, and the record of trial, the recommendation of the staff judge advocate is approved. Only so much of the sentence as
providesfor reduction to E-1, forfeiture of all pay and allowances, confinement for nine months, and abad conduct dischargeisapproved. Were
it not for the allegation of illegal post-trial punishment, | would have approved twelve months confinement in the accused’s case.

Option 2:

Staff Judge Advocate's Addendum-The Defense allegesillegal post-trial punishment in violation of Article 55, UCMJand the 8" Amendment.
| agree with the allegation and corrective action isrequired. | recommend that you reduce her period of confinement by three months.

Convening Authority’s Decision—After having considered the defense's submissions, the post-trial recommendation dated [insert date], the
report of result of trial, and the record of trial, the recommendation of the staff judge advocate is approved. Only so much of the sentence as
providesfor reductionto E-1, forfeiture of all pay and allowances, confinement for nine months, and abad conduct dischargeisapproved. Were
it not for the illegal post-trial punishment, | would have approved twelve months confinement in the accused’s case.

84. 57 M.J. 219 (2002).

JULY 2004 THE ARMY LAWYER « DA PAM 27-50-374 141



prejudice. Despitetheliberal approach taken by two of the four
service courts, the Army court has, in recent opinions, indicated
it would hold the appellant and his trial defense counsel to a
higher standard in evaluating claims of dilatory post-trial pro-
cessing.*®

In United Sates v. Khamsouk,®* the appellant argued that his
discharge should be disapproved because of the unreasonable
twenty-month delay in the post-trial processing of his case.®?
The Navy-Marine Court of Criminal Appeals (NMCCA) dis-
agreed, finding that there was a “reasonable, although not
entirely satisfactory explanation for the delay in the CA’'s[con-
vening authority’s] action.”® Over half of the twenty-month
delay was attributed to the military judge who took thirteen
months to authenticate the record of trial. The court aso

addressed the lack of effort on the defense’s part to demand
speedy post-trial processing until after receiving the SIAR, not-
ing that the defense counsel could have sought apost-trial 39(a)
session to demand speedy post-trial processing since the mili-
tary judge still controlled the case.®® Considering all the facts
and circumstances, the NMCCA found that the post-trial pro-
cessing was not unreasonable and denied the appellant’s
request for relief.%

In Wallace,®” the second of the NMCCA post-trial delay
cases, the appellant alleged he was entitled to relief because it
took the government 290 days to act in his guilty plea case.®
The appellant, however, failed to cite any prejudice resulting
from the delay. Again, the NMCCA declined to exercise its
broad Article 66(c), UCMJ, power to grant relief, noting that

85. 1d. (holding that the service courts have authority under Article 66(c), UCMJ, to grant sentence relief for unreasonable post-trial delay absent any prejudice to an
appellant resulting from the delay).

86. See, e.g., United Statesv. Dezotell, 58 M.J. 517 (N-M. Ct. Crim. App. 2003) (stating that relief denied absent prejudicein acasein which government took nearly
fourteen months to process the appellant’s case through action); United States v. Khamsouk, 58 M.J. 560 (N-M. Ct. Crim. App. 2003); United States v. Wallace, 58
M.J. 759 (N-M. Ct. Crim. App. 2003).

87. See, e.g., United Satesv. Bigelow, 55 M.J. 531 (A.F. Ct. Crim. App. 2001), aff’d, 57 M.J. 64 (2002) (discussing the absence of prejudice to the appellant from
the post-trial delay). As of the date of this article, there were no published post-Tardif Air Force opinions addressing post-trial delay. Several unpublished opinions
existed. See, e.g., United Statesv. Josey, 2004 CCA LEXIS 80, ACM 33745 (A.F. Ct. Crim. App., Mar. 23, 2004) (unpublished); United States v. Wolfer, 2003 CCA
LEXIS 154, ACM 35380 (A.F. Ct. Crim. App. 2003 June 6, 2003) (unpublished); United Statesv. Zinn, 2003 CCA LEXIS 35, ACM 34434 (A.F. Ct. Crim. App. 2003,
Jan. 22, 2003) (unpublished).
88. See, eg., United Statesv. Harms, 58 M.J. 515 (Army Ct. Crim. App. 2003); United States v. Chisholm, 58 M.J. 733 (Army Ct. Crim. App. 2003).
89. See, eg., United Statesv. Tardif, 58 M.J. 714 (C.G. Ct. Crim. App. 2003).
90. See United States v. Bodkins, 59 M.J. 634 (Army Ct. Crim. App. 2004); see also United Statesv. Garman, 59 M.J. 677 (Army Ct. Crim. App. 2004).
91. 58 M.J. 560 (N-M. Ct. Crim. App. 2003). The appellant was convicted at a GCM of fraudulent enlistment, forgery, five specifications of larceny, and sixteen
specifications of unauthorized use of another’s credit card and sentenced to reduction to E-1, forfeiture of all pay and allowances, confinement for five years, a bad
conduct discharge, and a$2,500 fine. Id. at 561.
92. Id.
93. Id. at 562.
94. 1d. In addressing the thirteen-month delay, the court noted:
Whilethis delay is not attributable to the appellant, it is nonetheless clear that responsibility for authentication lies solely with the independent
military judge and not with the trial counsel, staff judge advocate, or CA. In our previous decision, we did not find it necessary to hold that the
Government was not responsible for delay by the military judge. Khamsouk, 54 M.J. at 748 n.6. Nonetheless, the fact that the military judge
held the record for about thirteen months [out of twenty months] does serve as areasonable explanation for why the CA could not act in amore

timely fashion.

Id. But see United States v. Garman, 59 M.J. 677 (Army Ct. Crim. App. 2004) (refusing to treat the time it took the military judge to authenticate the record as a
separate category of timein evaluating post-trial processing delay; military judge’s time treated as government time).

95. Khamsouk, 58 M.J. at 562 (citing United States v. Tardif, 57 M.J. 219, 225 (2002)).

9. Id.

97. United States v. Wallace, 58 M.J. 759 (N-M. Ct. Crim. App. 2003). The CAAF granted review of this case to address the post-trial delay issue. On 30 August
2002, it remanded the record for reconsideration. The appellant was convicted at a GCM of unpremeditated murder, kidnapping and obstruction of justice and sen-
tenced to reduction to E-1, forfeiture of all pay and allowances, confinement for life without the possibility of parole, and a dishonorable discharge. Id. at 761. Pur-
suant to a pretrial agreement, the convening authority approved the sentence as adjudged and suspended all confinement in excess of thirty years for the period of

confinement plus twelve months. Id.

98. Id. at 774. The appellant requested that the service court reduce the period of suspension from twelve yearsto five years. 1d.
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“relief pursuant to Article 66(c), UCMJ [for post-trial delay]
should only be granted under the most extraordinary of circum-
stances.”® Of significanceto trial practitioners was the court’s
focus on the appellant’s silence during the post-trial processing
of his case:

[N]either Appellant nor trial defense counsel
raised the issue of delay with the military
judge or the SJA [staff judge advocate] or the
CA [convening authority] during the entire
post-trial processing period. Appellant raises
it for thefirst time on appedl. . . . Appellant’s
lengthy silenceis strong evidencethat he suf-
fered no harm and that thisis not an appropri-
ate case for this Court to exercise its Article
66(c), UCMJ authority.®

In United Satesv. Tardif,° the government took one-year to
process the appellant’s record from sentencing to dispatch to
the appellate court. On appeal, the Coast Guard court noted:

Although appellant did not suffer individual-
ized prejudice, we feel relief may be granted
to an appellant when post-trial delay isunrea-
sonable and unexplained. In many cases,
unexplained post-trial delay reduces an
appellant’s opportunity to obtain clemency
from a convening authority or to receive
meaningful relief if errors are found on

99. Id. at 775.

100. Id.

appeal. It may also create a perception of
unfairness within the military justice sys-
tem_loz

Finding unreasonable and unexplained delay, the court reduced
the appellant’s confinement from twenty-four months to nine-
teen months.’®® The court was unwilling, however, to mitigate
the appellant’s dishonorable discharge to a bad-conduct dis-
charge as he requested.’™

The next two cases in the area of post-trial delay are United
Sates v. Bodkins!® and United Sates v. Garman,® both Army
court opinions highlighting the defense counsel’s role in the
pursuit of timely post-trial processing.

In Bodkins, a case submitted on the merits, the court noted
the following regarding the post-trial processing of the appel-
lant’s case: the seventy-four-page record of trial was authenti-
cated 165 days after trial; the SJAR was signed on day 173; the
CA acted on the case on day 412; and the appellate court
received the record of trial 475 days after sentencing.*?’
Despite acknowledging its authority under Article 66(c),
UCMJ, to grant sentence relief absent a showing of “actual or
specific pregjudice’'® and a finding of “unreasonably slow”%®
post-trial processing, the court declined to grant sentence relief
holding that the trial defense counsel and appellate counsel,
respectively, waived the issue by failing to demand speedy
post-trial processing or relief on appeal .**® In denying the
appellant relief, the court provided simple guidance to trial and

101. 58 M.J. 714 (C.G. Ct. Crim. App. 2003). The CAAF granted review of this case to addressthe post-trial delay issue. On 30 August 2002, it remanded the record
for reconsideration. The appellant was convicted of absence without leave and two specifications of assault on achild under the age of sixteen and sentenced to reduc-
tion to E-1, forfeiture of al pay and alowances, three years confinement and a dishonorable discharge; the CA only approved two years of confinement. Id.

102. Id. at 715.

103. Id.

104. Id.

105. 59 M.J. 634 (Army Ct. Crim. App. 2003). The appellant was convicted at a SPCM of two specifications of AWOL and sentenced to reduction to E-1, forfeiture
of $695 pay per month for two months, confinement for two months, and a bad conduct discharge. 1d.

106. 59 M .J. 677 (Army Ct. Crim. App. 2003). The appellant was convicted at a SPCM of wrongful use of methamphetamine and two specifications of wrongful
distribution of methamphetamine and sentenced to reduction to E-1, “‘forfeiture of two-thirds monthly pay,”” confinement for two months, and a bad conduct dis-
charge. 1d. at 677-78. Theforfeituresin the appellant’s case were stated asfollows: “forfeiture of ‘two-thirds monthly pay, which appears to be $737 per month a[t]
the grade of E1, during [appellant’s] term of confinement.’” 1d. Because the announced forfeituresfailed to comply with RCM 1003(b)(2) requiring partia forfeitures
to be stated in whole dollar amounts per month, the adjudged forfeitures were deemed to be ambiguous and treated as forfeiture of $737 pay for one month. Id. at
683; see also MCM, supra note 5, R.C.M. 1003(b)(2).

107. Bodkins, 59 M.J. at 635.

108. Id. at 636; see also UCMJ art. 66(c) (2002).

109. Bodkins, 59 M.J. at 636. The court specifically focused on the unreasonable delay between trial and initial action and the unreasonable delay between action
and dispatch of the record of trial to the ACCA. Id.

110. Id. at 637.
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appellate defense counsel: demand speedy post-trial process-
ing at the trial level and raise the issue on appeal or risk
waiver.

In Garman, the appellant alleged he was entitled to relief
because of “unreasonable delay in the post-trial processing of
hiscase.”*? |n evaluating the post-trial processing of the appel-
lant’s case, the court noted that action approving the adjudged
sentence occurred 329 days after sentencing.’*®* Of the 329
days, eighty-one days were attributable to the defense. More
importantly, the first time the defense commented on the post-
trial delay wasin its RCM 1105 and 1106 submissions, submit-
ted on day 324.14

In denying the appellant’s claim for post-trial relief, the
court, applying a totality of the circumstances approach,
focused on five reasons. (1) trial defense counsel’s “dilatory”
objection to the post-trial processing on day 324, “well after”
appellant’s release from confinement; (2) after defense counsel
objected, the CA acted on the case within five days; (3) the
unexplained time attributabl e to the government did not exceed
248 days;'*> (4) the only error in the post-trial processing was
the post-trial delay itself; and (5) the appellant did not allege or
suffer any “real harm or legal prejudice due to the slow post-
trial processing of his case.” 16

The Garman court reminded counsel that when applying a
totality of circumstances approach, the court will look to two

111. 1d.

distinct periods. the time between the close of trial and action
and the time from action to dispatch of the record to the appel-
late authority.*” In evaluating whether there was alack of dili-
gence in the processing of a case, the court will continue to
examine such factorsas. the size of therecord of tria, the num-
ber of post-trial errors in the case, the number and length of
post-trial defense delays, the “‘ post-trial absence or mental ill-
ness of the [appellant],” the military justice section’s workload
and real-world operational requirements on the Office of the
SJA.118

Finally, the court concluded its opinion by providing guid-
ance similar to that provided in Bodkins; defense counsel
should demand speedy post-trial processing in atimely manner
or risk waiver of the issues or afinding of no relief warranted.
Commenting on post-trial delay for the first time at action will
not go unnoticed. The Garman court held, “[i]t was appellant’s
complete lack of effort to seek expeditious processing for 324
days that was the most critical factor in our resolution of this
issue.”11°

The final post-trial delay case is the CAAF's decision in
United Sates v. Chisholm.*

Last term, the Army Court of Criminal Appeals decided
Chisholm,*?t apost-trial delay case in which the appellant com-
plained of “dilatory post-trial processing.”*? The court agreed
finding that a “sixteen-month delay from trial to action [in a

In the absence of evidence to the contrary, and assuming the competency of trial and appellate defense counsel [footnote omitted], we find that
appellant and his counsel were aware of theissue of dilatory post-trial processing. We have published ten opinions of the court and thirty-two
memorandum opinions [footnote omitted] discussing thisissue. Further, this topic has been emphasized at periodic conferences and training
seminars at The Judge Advocate General’s Legal Center and School. Accordingly, we conclude that trial and appellate counsel effectively
waived any right to claim areduction in appellant’s sentence resulting from dilatory post-trial processing by failing to make atimely objection.

Id.
112. United States v. Garman, 59 M .J. 677, 678 (Army Ct. Crim. App. 2003).
113. 1d.

114. 1d.

115. Id. Unlike the Navy-Marine court, the Army court refused to segregate the military judge’stimeinto its own, non-government category for post-trial processing.

The Government urges us to deduct the military judge’s processing time, fifty days, from the overall post-trial processing time in appellant’s
case. That is, they urge us to deduct the time period from the date the ROT [record of trial] was mailed to the military judge to the date the
military judge signed the authentication page. We disagree with this purely mathematical approach. The period of time for preparation of the

ROT is attributabl e to the government when dilatory post-trial processing.

Compareid. at 679, with United States v. Khamsouk, 58 M.J. 560, 562 (N-M. Ct. Crim. App. 2003).

116. Garman, 59 M.J. at 678.

117. 1d. at 681.

118. Id. at 682 (quoting United States v. Bauerbach, 55 M.J. 501, 507 (Army Ct. Crim. App. 2001)).

119. Id.

120. 59 M.J. 151 (2003).
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case with an 849-page record of trial] was unexplained and
excessive.” 1% |n addressing the issue of delay, the service court
“emphasize[d] the responsibilities of the military judge in the
timely preparation and authentication of the record of trial.”**
After discussing the military judge's oversight responsibilities
regarding preparation of the record of trial,** the court sug-
gested severa “remedial actions’ available to a military judge

Chisholm, Army No. 9900240 (Army Ct.
Crim. App. January 24, 2003) improperly
vested military trial judges with power to
issue interlocutory orders and authority to
adjudicate and remedy post-trial processing
delay claims?

to ensure timely preparation of the record of trial:

The exact nature of the remedial action is
within the sound judgment and broad discre-
tion of the military judge, but could include,
among other things: (1) directing a date cer-
tain for completion of the record with con-
finement credit or other progressive sentence
relief for each day the record completion is
late; (2) ordering the accused's release from
confinement until the record of trial is com-
pleted and authenticated; or (3) if all else
fals, and the accused has been prejudiced by
the delay, setting aside the findings and the
sentence with or without prejudice as to a
rehearing.'?

I1. Whether the United States Army Court of
Criminal Appeals' decision concerning the
role of the military judge in adjudicating and
remedying post-trial processing delay claims
constitutes an advisory opinion??’

In aPer Curiam decision, the CAAF first addressed Issuelll,
holding that the lower court’s decision was not an impermissi-
ble advisory opinion, which was a proper holding since there
was a valid issue before the Army court: whether the appel-
lant’s case warranted sentence relief under Article 66(c),
UCMJ, for dilatory post-trial processing.!® The CAAF, how-
ever, found the first certified issue premature for review.'?°
Despite finding that 1ssue | was not ripe for review, the court
perhaps tipped its hand when it noted that “‘[t]he partiesin a
subsequent case are free to argue that specific aspects of an

opinion . . . should be treated as non-binding dicta.’ " **
Thereafter, The Army Judge Advocate General certified two
issues for review by the CAAF: Trial counsel faced with a Chisholm-like remedial mea-
sure®! affecting alawfully adjudged finding or sentence should
first argue that the service court’s Chisholm'*2 decision, as it

relates to the authority of the military judge, is nothing more

I. Whether the United States Army Court of
Criminal Appeals’ opinionin United Satesv.

121. 58 M.J. 733 (Army Ct. Crim. App. 2003). The appellant was convicted at a GCM of conspiracy to commit rape, conspiracy to obstruct justice, false officia
statement, and rape and sentenced to reduction to E-1, forfeiture of al pay and allowances, confinement for four years, and a bad conduct discharge.

122, |d. at 734.

123. 1d. at 739.

124. 1d. at 734.

125. See UCMJart. 38(a) (2002); MCM, supra note 5, R.C.M. 1103(b)(1)(A).

126. Chisholm, 58 M.J. at 738.

127. United Statesv. Chisholm, 59 M.J. 151, 152 (2003); see also UCMJ art. 67(a)(2).

128. Chisholm, 59 M.J. at 152. In the second paragraph of the service court opinion, after stating what the appellant was convicted of, the Army court addressed the
post-trial delay.

In his only assignment of error, appellant asserts that heis entitled to relief under United Sates v. Collazo, 53 M.J. 721 (Army Ct. Crim. App.
2000), for dilatory post-trial processing. We agree. We also write to emphasize the responsibilities of the military judge in timely preparation
and authentication of the record of trial.

Chisholm, 58 M.J. at 734. Everything after “we agree,” however, is advisory in nature and dicta.

129. Chisholm, 59 M.J. at 153 (stating that neither party to the litigation challenged any action by the presiding military judge nor did any party had any “personal
stake in the outcome” of any decision rendered by the court on the limits of amilitary judge’s post-trial authority).

130. Id. at 152 (quoting United States v. Campbell, 52 M.J. 386, 387 (2000)).

131. Examples of remedial measuresinclude the following: dismissal of acharge or specification; reduction in sentence; or a court order releasing alawfully confined
post-trial prisoner from confinement.

132. See Chisholm, 59 M.J. at 151.
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than non-binding dicta. If the military judge disagrees, the trial
counsel should ask the military judge to stay his or her order so
that the government can appeal the order. Disobeying and
ignoring the order are not options.!*

Demands for post-trial relief based on “dilatory post-trial
processing” are here to stay. The Navy-Marine Corps and Air
Force continue to examine allegations of undue delay for prej-
udice and, absent prejudice, continue to deny relief. The Army
and Coast Guard courts grant relief without any showing of
prejudice; however, it now appears the Army will examine the
actions of the appellant and his counsel in deciding whether to
grant relief, action consistent with the Navy-Marine court.***
Defense counsel should demand speedy post-trial processing as
soon as a reasonable amount of time has elapsed for the prepa-
ration of the record of trial. A good court reporter can estimate
the size of arecord of trial in any given case based on the num-
ber of tapes used. Defense counsel should ask the reporter to
estimate the size of the record, apply athirty to forty pages per
duty day standard for transcription and cal culate the number of
duty days it should take the government to transcribe the case.
Once a tentative delivery date is established, defense counsel
should demand speedy post-trial processing after that date,
advising the government on how the defense arrived at itsdeliv-
ery date. A more proactive approach isto demand speedy post-
trial processing in a documented format shortly after trial even
if thetentative delivery dateis several monthsaway. Renew the
demand periodically after the delivery date passes. Govern-
ment counsel, especially chiefs of military justice, should doc-
ument the post-trial processing of old cases, the reasons for
delay, and consider attaching an affidavit to the SJIAR docu-
menting why the case took so long to process.

The Proper Convening Authority—RCM 1107%%

Rule for Courts-Martial 1107(a) provides clear guidance on
who can take action in acase: the CA who referred the case or,

133. See United States v. Castillo, 59 M.J. 600, 603 (N-M. Ct. Crim. App. 2003).

134. See, e.g., United States v. Wallace, 58 M.J. 759 (N-M. Ct. Crim. App. 2003).

135. MCM, supra note 5, R.C.M. 1107.

136. Seeid. Rulefor Courts-Martial 1107(a) states:

in cases of impracticability, another officer exercising GCM
jurisdiction.’® Notwithstanding this clear guidance, the Army
court had the opportunity to address this issue in United Sates
v. Newlove.®¥

In Newlove, the appellant, a 10th Mountain Division (Light)
(the Division) Soldier, was scheduled to deploy with his bri-
gade to Kosovo.*® |n an effort to avoid the movement, the
appellant solicited two other Soldiers to assault him. At the
hospital, the Soldiers who assaulted the appellant told civilian
law enforcement officials that the appellant was “robbed and
beaten by unknown assailants.”1** Eventually the appellant was
charged and convicted of attempting to miss movement, simple
disorder and neglect, and salicitation.’* At thetimethe charges
were referred, the Division was deployed, resulting in the cre-
ation of 10th Mountain Division (Light) (Rear) (the Division
Rear). The Division Rear commander referred the appellant’s
caseto a GCM. The Division re-deployed to Fort Drum, how-
ever, before the Division Rear commander took action on the
case. Upon re-deployment, the Division commander
“*resumed command of Fort Drum, NY, and the 10th Mountain
Division (Light Infantry)’ and ‘ adopt[ed] all responsibilitiesfor
all courts-martial cases previously referred.’”4 Unfortunately,
the commander of the Division Rear never transferred the
appellant’s case from the Division Rear to the Division in
accordance with RCM 1107.%2 Absent a proper transfer, the
commander who refers a case, or a successor commander,
“must” act on the case.'*® Since the appellant’s case failed to
contain any documentation either transferring his case from the
Division Rear commander to the Division commander, or doc-
umenting the Division commander as a “successor in com-
mand,” the action was set aside and the case remanded for
action by someone “shown to be properly authorized to act on
therecord.” 4

Newlove stands for a relatively simple proposition: the
CA who convenes a court-martial must act on the court-martial
unlessitisimpracticable to do so. If action by the original CA

Who may take action. The convening authority shall take action on the sentence and, in the discretion of the convening authority, the findings,
unlessitisimpracticable. If it isimpracticable for the convening authority to act, the convening authority shall, in accordance with such reg-
ulations as the Secretary concerned may prescribe, forward the case to an officer exercising general court-martia jurisdiction who may take

action under thisrule.
Id. Seealso UCMJart. 64 (2002).
137. 59 M.J. 540 (Army Ct. Crim. App. 2003).
138. Id.

139. Id. at 541.

140. 1d. at 540. The appellant was sentence to reduction to E-1, confinement for ten months and eight days, and a bad conduct discharge. Id.

146 JULY 2004 THE ARMY LAWYER « DA PAM 27-50-374



isimpracticable, the government must comply with the transfer
requirements of RCM 1107 and Article 60, UCM J.%4¢

Disqualification of the CA

The last section addressed situations in which units deploy,
rear commands are established, and a CA other than the one
who convened the court takes action in the case. This section
addresses situations involving proper convening authorities
who, through their actions, may be disqualified from taking
action in a case. The two cases that will be discussed are:
United Sates v. Gudmundson'*” and United Sates v. Davis.'*®

In Gudmundson, the appellant argued that the CA, Brigadier
General (BG) Fletcher, wasdisqualified from acting on his case

because he testified in the appellant’s case on a controverted
matter.’#® Specificaly, the CA testified as a government wit-
ness in response to a defense motion to suppress the results of
the urinalysis that formed the basis of the appellant’s wrongful
use charge.™® The defense’s suppression motion alleged that
“Operation Nighthawk,” an inspection authorized by BG
Fletcher, was merely a subterfuge for anillegal search.’> After
hearing from the CA and considering four uncontroverted stip-
ulations of expected testimony from members of the command,
the military judge denied the maotion.*>? The post-trial submis-
sions by the appellant were silent regarding the inspection and
the military judge’s ruling on the motion.*® Similarly, the sub-
missions were silent regarding disqualification of the conven-
ing authority to act post-trial.*>* Instead, the submissions
reminded the CA that he previoudly testified in the appellant’s
court-martial .*®

141. 1d. at 541. A chronology of the pre- and post-trial processing of the appellant’s case follows:

1. 12 April 2002-BG T.R.G,, Commander, 10th Mtn (L)(R) refers the appellant’s case to a GCM;

2. 29 May 2002—-Appellant’strial held;

3. 29 July 2002-The staff judge advocate (SJA), 10th Mtn (L)(R) [MAJ JH.R.II] prepares the Rule for Courts-Martial (R.C.M.) 1106 recom-

mendation (SJAR) for BG T.R.G;

4. 9 August 2002-M G F.L.H. resumes command of Fort Drum, NY, and 10th Mountain Division (Light Infantry) and assumes responsibility

for all previously referred courts-martial cases;

5. 13 September 2002-The SJA, 10th Mtn (L) [LTC C.N.P] prepared an addendum to the previously prepared SJIAR in the appellant’s case, an

addendum prepared for the Commander, 10th Mtn (L), MG F.L.H.; and

6. 13 September 2002-The Commander, 10th Mtn (L), MG F.L.H. acted on the appellant’s case.
Id.
142. 1d. at 542. Rulefor Courts-Martia 1107, Army Regulation 27-10, and Article 60, UCMJ, envision situations when it might be impracticable for one convening
authority to act in a case, requiring transfer of the case to another GCM convening authority; however, if transfer occurs, the “memorandum, or other document, for-
warding the case will contain a statement of the reasons why the convening authority who referred the case is unable to act on the record. A copy of the forwarding
document will beincluded in the ROT [record of tria].” 1d. Seealso MCM, supranote5, R.C.M. 1107; U.S. DeP'T oF ArRmMY, ReG. 27-10, LEGAL SERVICES. MILITARY
JusTice para. 5-32 (6 Sept. 2002) [hereinafter AR 27-10]; UCMJ art. 60 (2002).
143. Newlove, 59 M.J. at 542.
144. 1d. at 543. Since there are no orders or other documents in the record reflecting that the Rear Commander, who referred appellant’s case to court-martial, sub-
sequently transferred post-trial jurisdiction for the appellant’s case to the Division Commander, the purported action by the Division Commander isvoid. Id. at 542.
Seealsoid. n.8.
145. 59 M.J. 540 (Army Ct. Crim. App. 2003). see also United States v. Brown, 57 M.J. 623 (N-M. Ct. Crim. App. 2002).
146. See MCM, supra note 5, R.C.M. 1107; UCMJ art. 60 (2002); AR 27-10, supra note 142, para. 5-32.

147. 57 M.J. 493 (2002). The appellant was convicted at a SPCM of wrongful use of lysergic acid diethylamide and sentenced to reduction to E-1, confinement for
three months, and a bad conduct discharge, a sentence approved by the convening authority (CA), BG Fletcher. 1d. at 493-94.

148. 58 M.J. 100 (2003).

149. Gudmundson, 57 M.J. at 495.

150. Id. at 494.

151. 1d.

152. 1d. at 494-95.

153. 1d. at 495.

154. 1d. The appellant also failed to raise the disqualification issue at trial. Id.

155. Id.
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In evaluating whether the CA was disqualified from acting
in the appellant’s case, the court distinguished between testi-
mony by a CA indicating a “‘personal connection with the
case’” versus testimony of “‘an official or disinterested nature
only.””%%6 The former is potentialy disqualifying, whereas the
latter is not.’” In situations in which the CA may have a per-
sonal interest in the case, failure to raise atimely objection may
result in waiver of the disqualificationissue. Thefocal point for
waiver in “personal connection” situations is whether the
appellant was aware of the “ground for disqualification.” If
unaware, waiver does not apply; if aware, the converseis true.
In the appellant’s case, the court held the issue was waived.'s
Not only was the appellant aware of the potential disqualifica-
tion issue, he highlighted it in his post-trial submissions when
he reminded the CA about his earlier testimony and involve-
ment in the appellant’s court-martial .**°

“we

In Davis,*® the appellant was convicted of wrongful use of
cocaine and marijuana.’®* As part of his clemency petition, the
defense counsel submitted a memorandum objecting to the CA
acting in the case, arguing that, based on prior command brief-
ings, the CA was unwilling to impartially listen to clemency
petitions from airmen convicted of illegal drug use.*®2 The
defense memorandum stated, in part: “During the briefings,
[the convening authority] also publicly commented that people
caught using illegal drugs would be prosecuted to the fullest
extent, and if they were convicted, they should not come crying
to him about their situations or their familieq]’], or wordsto that
effect.”1%® The SJA failed to address the disqualification issue

156. Id.

157. Id.

158. Id.

in hisaddendum to the SJAR and the CA subsequently acted on
the case.1®

On appeal, the service court affirmed, in an unpublished
opinion, finding that the CA’s comments did not reflect an
inelastic or inflexible attitude towards his post-trial duties.®
The CAAF disagreed. In evaluating the CA's command brief-
ing comments, the CAAF first noted that CA disqualification
falls into two categories: (1) the CA is an accuser, has a per-
sonal interest in the outcome of the case, or has a personal bias
toward the accused; (2) the CA exhibits or displaysan inelastic
attitude toward the performance of hisor her post-trial dutiesor
responsibilities.’®® The appellant’s case involved category
two.2” The court noted that although CAs “need not appear
indifferent to crime,” they must maintain a“flexible mind” and
a “balanced approach” when dealing with it.*¥  The court
found that the CA’'s comments reflect an inelastic or inflexible
attitude toward his post-trial dutiesin drug cases.*® The CAAF
characterized Mg Gen [F's] comments as a “barrier to clem-
ency appeals by convicted drug users’ with the message being
“‘Don’'t come [to him with requestsfor relief].’”1® The CAAF,
finding that the CA lacked the “required impartiality with
regard to his post-trial duties,” disqualified him from acting in
the appellant’s case, reversed the lower court’s decision, set
aside the action, and remanded the case for a new review and
action by adifferent CA.1"*

A defense counsel who cross-examines a CA should con-
sider whether the CA is disqualified from taking action in the
case, realizing that failure to seek disqualification prior to

159. Id. “Wehold that theissue waswaived in thiscase. Appellant was aware of the convening authority’sinvolvement, but he chose to not raise the disgualification

issue at tria or in his post-trial submissionsto the convening authority.” 1d.

160. 58 M.J. 100 (2003).

161. Id. at 101. The appellant was convicted at a SPCM of unauthorized absence, wrongful use of cocaine, and wrongful use of marijuana and sentenced to three

months confinement and a bad conduct discharge. 1d.
162. Id.

163. Id.

164. 1d. at 101-02; see MCM, supra note 5, R.C.M. 1106(d)(4) (requiring the staff judge advocate to comment on allegations of legal error raised in the defense’'s

RCM 1105/6 submissions).

165. United Statesv. Davis, ACM S30020, 2002 CCA LEXIS 68 (A.F. Ct. Crim. App. Mar. 7, 2002) (unpublished).

[T]he convening authority’s comments were made to general audiences on base, and his intent was to remind troops of the seriousness of drug
use and its significant impact both on the military and his or her family. . . . We find no inelastic attitude by the convening authority in this case.

Id. at*3.
166. Davis, 58 M.J. at 102.

167. Id. at 103.
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action may result in waiver of the issue on appeal.*”> Further-
more, trial counsel, chiefs of military justice, and SJIAs need to
be aware of theinformation conveyed by convening authorities
at command briefings and via command policy memoranda.
Flexible, balanced briefings and memoranda are fine; briefings
and memoranda that reflect an inelatic attitude towards post-
trial duties are not.

Post-Trial Assistance of Counsel

The next aspect of post-trial processing that will be dis-
cussed is an appellant’sright to post-trial assistance of counsel.
The two cases addressed in this section are Diaz v. The Judge
Advocate General of the Navy!” and United Sates v. Brun-
son,*" highlighting the importance of ensuring that appellants
receive timely post-trial appellate review of their cases.

In Diaz, the NMCCA received the petitioner’s case on 25
February 2002 (451 days after trial).t” The petitioner’s first
appellate defense counsel filed ten requests for enlargement of
time to file his assignment of errors.”® On December 3, 2002

168. Id.

(day 732), the petitioner filed a pro se petition for a Writ of
Habeas Corpus with the NM CCA requesting release from con-
finement pending his appeal.’”” On 4 December 2003 (day 733)
the NMCCA, while noting its concern with the post-trial and
appellate delay in the petitioner’s case, denied the petition.*™
The appellant thereafter filed a motion for reconsideration,
which the NMCCA denied on 11 February 2003 (day 802).1®
The petitioner then filed amotion for appropriate relief with the
CAAF, amotion treated by the CAAF as a petition for extraor-
dinary relief.®® On 16 June 2003 (day 927), the CAAF ordered
the government to show cause why relief should not be granted
in the petitioner’s case.’®!

In response to the CAAF's order, the government asserted
thefollowing: the delay inthe casewas "' neither excessive nor
has it amounted to a prejudicial violation of Petitioner’s due
process right’” ;182 the “Petitioner has failed to show that this
delay, ‘in and of itself, is sufficient to characterize the delay as
inordinate and excessive giving riseto adue process claim’”; 18
and the petitioner “‘has not even served one-third of his nine
year sentence.’”%¥ Regarding the over two years of confine-
ment already served by the appellant, the CAAF noted that

It is not disqualifying for a convening authority to express disdain for illegal drugs and their adverse effect upon good order and disciplinein
the command. A commanding officer or convening authority fulfilling his or her responsibility to maintain good order and discipline in a mil-
itary organization need not appear indifferent to crime. Adopting a strong anti-crime position, manifesting an awareness of criminal issues
within acommand, and taking active steps to deter crime are consonant with the oath to support the Constitution; they do not per se disqualify

aconvening authority.

Id. The critical component of any policy letter, speech, communication, etc. isthat it be “flexible” and “balanced” regarding options or ways of dealing with miscon-

duct. Id.

169. Id. at 104.

170. Id.

171. Id.

172. Defense counsel need to know the convening authority and his or her views on clemency as well as his or her track record. If the convening authority never
grants clemency, why not have him or her disqualified. Conversely, if the convening authority routinely grants clemency, having him or her disqualified may not be
inthe client’s best interest. Bottom line—just because you can disqualify the convening authority does not mean you have to.

173. 59 M.J. 34 (2003). The petitioner was convicted at a GCM of multiple charges of rape and indecent assault of his twelve-year-old daughter and sentenced to
reduction to E-1, forfeiture of all pay and allowances, nine years confinement, and a dishonorable discharge. 1d. at 35.

174. 59 M.J. 41 (2003).
175. Diaz, 59 M.J. at 34.
176. Id.
177. 1d.
178. Id.
179. Id.
180. Id.
181. Id.

182. Id.
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“[t]his fact would seem to underscore rather than excuse the
falluretoinitiate alegal and factual review that could conceiv-
ably alter Petitioner’s conviction, sentence or both.” 18

The government made several specific argumentsin support
of its contention that the delay in the petitioner’s case was not
excessive:

[1] Due to the unique rights accorded ser-
vicemembers in our court-martial system,
this Court should acknowledge that a
detailed appellate counsel’s caseload can be
an appropriate factor in deciding when the
length of appellate delay becomes inordinate
and excessive;

[2] This Court should not judge the length of
time it takes a detailed military counsel to
perfect an appeal in relation to the time it
takes to perfect such an appeal when an
appellant decides to hire his own private
civilian counsel;

[3] This Court should not judge the length of
time it takes a detailed military counsel to
perfect an appeal in relation to civilian “ pub-
lic defenders’ who are required to represent
only indigent defendants, not all defendants,
before the court;

[4] The military justice system requires the
mandatory review of avast number of court-
martial cases regardless of whether the ser-
vicemember files a notice of appeal, and it is
therefore reasonable and not a violation of
due process when an appeal takes longer to
perfect and decide in the military justice sys-
tem than in the civilian justice system;

183. Id.
184. Id.
185. Id.
186. Id. at 36.

187. UCMJ art. 66 (2002).

[5] This delay is not inordinate or excessive
because of the size of the record of trial, the
seriousness of the charges, the number of
issues identified by Petitioner, and the “high
volume of cases submitted to the lower
Court.” 18

In evaluating the petitioner’s claim and the government’s
response, the court focused on the petitioner’sright to afull and
fair review under Article 66, UCMJ,*®” which “embodies a con-
comitant right to have that review conducted in a timely fash-
ion” and his“constitutional right to atimely review guaranteed
him under the Due Process Clause.” %

After noting the petitioner’s Article 66, UCMJ, and Due Pro-
cess rights to timely post-trial review, the court specifically
addressed government’s arguments one through four, finding
they all lacked merit. First, the court found that nothing in Arti-
cle 66, UCMJ, or its legislative history, supports the position
that the rights afforded service members should be used to
lessen their post-trial right to timely review. Asfor counsel’s
caseload, the court noted that heavy caseloads “are a result of
management and administrative priorities and as such are sub-
ject to the administrative control of the Government.”® Sec-
ond, the court noted that “the standards for representation of
service members by military or civilian counsel in military
appellate proceedings are identical.”*® Third, the court noted
that “[t]he duty of diligent representation owed by detailed mil-
itary counsel to servicemembersis no less than the duty of pub-
lic defenderstoindigent civilians.” ' Finally, regarding reason
four above, the court found that rather than justifying post-trial
delay, the differences between the military justice system and
the civilian system, to include the unique fact finding authority
of military appellate courts, compel even “greater diligence and
timeliness than is found in the civilian system.”*%2 As for the
government’s argument that the appellant failed to establish
prejudice from the delay, the court found this argument unper-
suasive, characterizing it as “circular and disingenuous’ since
“the system that the Government controls has to date deprived
[the] Petitioner of the timely assistance of counsel that would

188. Diaz, 59 M.J. at 37-38 (referring to the Due Process Clause of the United States Constitution).

189. Id. at 38.

190. Id. at 38-39.

191. Id. at 39.

192. Id.
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enable him to perfect and refine the legal issues he has
asserted.”1%

The court held that the processing of petitioner’s case lacked
the required vigilance, ingtitutional or otherwise, necessary to
preserve the petitioner’s post-trial rights. The court granted the
petitioner’s mation, in part, by remanding the case to the
NMCCA, the “court which is directly responsible for exercis-
ing ‘institutional vigilance' over this [petitioner’s case] and all
other cases pending Article 66 review within the Navy-Marine
Corps Appellate Review Activity,” with direction that the
NMCCA “expeditiously review the processing and status of
Petitioner’s Article 66 appeal .” 1

Along the same lines as Diaz is United Sates v. Brunson,®
another post-trial processing case with inexcusable delay. In
Brunson, the issue before the CAAF was appellate defense
counsel’s “Mation to File Supplement to Petition for Grant of
Review Out of Time.”'® In deciding whether to grant the
appellant’s motion, the court discussed the “serious pattern of
delay in the appeal of decisionsto [the CAAF] after review by
the [NMCCA].”*" The court discussed twenty-six cases in
which petitionsfor grant of review werefiled, but in which sup-
plements thereto were not filed according to the court’s time-
lines. In all twenty-six cases, petitions were filed for grant of

193. Id.

review “out of time.”**® The court then addressed an additional
seventeen cases in which timely petitions had not been filed by
appellate division personnel.’*® Only one of forty-three cases
analyzed by the court, which involved a“ medical emergency,”
provided a basis for finding that relief [e.g., granting a motion
to file out of time] was warranted by “*extraordinary circum-
stances.’ "2

Despite finding only one of forty-three cases contained an
adequate factual basis for excusing the omissions by appellate
defense counsel, the court concluded that:

Appellant Brunson and the remaining 42
appellants should not be penalized for the
failure of attorneys and officials responsible
for the provision of legal servicesunder Arti-
cle 70, UCMJ, 10 U.S.C. § 870 (2000) to
ensure that appellate filings are made in a
timely manner and to further ensure that
motions for filings out of time contain ade-
quate justification.?

In granting the appellant’s motion, the court reminded coun-
sel of their responsibility “to aggressively represent [their cli-
ents] before military trial and appellate courts.”?2 Finally, the

194. 1d. The CAAF further directed the service court to issue “ such orders as are necessary to ensure timely filing of an Assignment of Errors and Brief on behalf of
Petitioner and the timely filing of an Answer to the Assignment of Errors on behalf of the Government.” Id.

195. 59 M.J. 41 (2003). Theappellant was convicted at a SPCM of arson and sentenced to reduction to E-1, six months confinement, and a bad conduct discharge. 1d.

196. Id. at 42. The relevant chronology of the post-trial processing of the appellant’s case follows:

. 31 October 2002—The NMCCA decides the appellant’s case;

NOoO O~ WNPRE

Review;

. 9 January 2003—-The NMCCA's decision is mailed to the appellant;

. 18 March 2003-Appellate defense counsel files a Petition for Grant of Review with the CAAF;

. 18 March 2003-The CAAF orders the appellant to file a Supplement to the Petition for Grant of Review on or before 17 Apr 2003;

. 17 April 2003-Appellate defense counsel files aMotion for Enlargement of Time to File Supplement to the Petition for Grant of Review;

. 22 April 2003-The CAAF granted the appellant’s motion extending the deadline for filing to 19 May 2003;

. 19 May 2003-Appellate defense counsel files a second Motion for Enlargement of Time to File Supplement to the Petition for Grant of

8. 20 May 2003-The CAAF granted the second motion for enlargement with a new deadline of 5 June 2003;

9. 5 June 2003-The deadline for appellate filing lapsed without the filing of any supplement or request for enlargement; and

10. 20 June 2003—In response to an inquiry form the CAAF's Clerk of Court, the appellate defense counsel files a Motion to File Supplement
to Petition for Grant of Review Out of Time [issue before the CAAF on appeal].

Id. at 41-42.

197. Id. at 42.

198. Id.

199. Id. Thereasons proffered for missing deadlines and untimely post-trial processing included, in part: amedical emergency involving the Deputy Division Direc-
tor, “departure of an administrative office manager,” “temporary duty” of the Division director, “a‘disconnect’ between active duty and reserve attorneys who review
appellate cases,” the use of a new database to track cases which “‘reduced visibility’” over cases, “‘administrative oversight'” by a Branch Secretary, and simply

“*administrative oversight.”” Id.

200. 1d. “All of the proffered bases for relief were within the administrative control of the attorneys and supervisory officials charged with the responsibility of pro-

viding legal servicesunder Article 70.” Id. at 42-43.

201. Id. at 43.
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court warned that, although it granted the appellate defense
counsel’s motion, its opinion should not be misread to condone
late filings, noting that it “shall consider appropriate sanctions
intheevent of ‘ flagrant or repeated disregard of [its] Rules.’” 2%

Appellate defense counsel and their supervisors should take
note of the court’s guidancein Diaz and Brunson. An appellant
has a right under the UCMJ and the United States Constitution
to timely post-trial review of his case. Thisright is arguably
greater in the military by virtue of the unique fact-finding
authority found in the service courts of appeal. In the future,
appellate defense counsel and their supervisorswho fail to safe-
guard this important right run the risk of facing “appropriate
sanctions” levied by a service court or the CAAF.

Appellate Court Authority

The final area of discussion in the post-trial arenais appel-
late court authority. The cases addressed in this section are:
United Sates v. Perron,?® United Sates v. Castillo,?® United
Sates v. Holt,?® United Sates v. Rorie, " and United Sates v.
Fagan.?®®

In Perron, the issue before the CAAF was a service court’s
authority when confronted with a breach by the government of
amaterial term of apretrial agreement.?® The appellant agreed
to plead guilty and the CA agreed to “waive all automatic for-
feitures and pay those to appellant’s family during his confine-

202. 1d.

203. 1d. (citing United States v. Ortiz, 24 M.J. 323, 325 (C.M.A. 1987)).
204. 58 M.J. 78 (2003).

205. 59 M.J. 600 (N-M. Ct. Crim. App. 2003).

206. 58 M.J. 227 (2003).

207. 58 M.J. 399 (2003).

208. 59 M.J. 238 (2004).

ment.”21° Unfortunately, neither the trial counsel nor the
military judge noticed that the appellant reached hisETS (expi-
ration of term of service) date before tria, placing himin ano
pay due status at trial .2 As aresult, there was no pay for the
CA to waive and direct to appellant’s family. On appeal, the
Coast Guard Court of Criminal Appeals (CGCCA) set asidethe
CA's action due to a mutual misunderstanding regarding a
material term of the pretrial agreement.?2 After remand, the
CA only approved the reduction to E-3 and the bad-conduct dis-
charge, resulting in a payment to appellant of $3,184.90 for
time spent in confinement. 2* Thisamount is equal to what his
family would have received had the government complied with
the forfeitures provision of the pretrial agreement.

On appeal to the CGCCA for a second time, the appellant
argued that notwithstanding the CA’s action on remand, he bar-
gained for payment to his family members while confined, not
after his release; therefore, the only appropriate remedy was
either withdrawal from the plea or disapproval of the bad-con-
duct discharge.?* The CGCCA disagreed, holding that the
court could provide alternative relief to the appellant, even if
the relief was contrary to appellant’s wishes.?> The CGCCA
affirmed the findings of guilty and the bad-conduct discharge,
restoring the appellant’s pay grade to his pretrial grade of E-5.
In so doing, the CGCCA found that “[t]his difference in pay
[restored to the appellant] should exceed any reasonable inter-
est calculation.” 26

209. Perron, 58 M.J. at 79. The appellant was convicted at a SPCM of one specification of wrongful possession of a controlled substance and two specifications of
wrongful use and sentenced to reduction to E-3, confinement for ninety days, and abad conduct discharge. At action, the convening authority approved the adjudged

sentence but suspended all confinement in excess of sixty days. 1d. at 79.
210. Id.

211. Id. at 80.

212. Id. The court remanded the case to the convening authority “to either set aside the findings of guilty and the sentence or determine whether some other form of

dternative relief was appropriate.” 1d.

213. 1d.

214, 1d. at 80-81. The appellant argued his pleawasinvoluntary because it wasinduced by aterm in a pretrial agreement that the government could not comply with.

Id. at 80.

215. Id. at 81.

216. Id.
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The CAAF disagreed with the lower court, set asidethe find-
ings and sentence and authorized arehearing. The CAAF held
that “imposing alternative relief on an unwilling appellant to
rectify a mutual misunderstanding of a material term of a pre-
trial agreement violates the appellant’s Fifth Amendment right
to due process.” 2"

An appellate court may determine that alter-
natives to specific performance or with-
drawal of a plea could provide an appellant
with the benefit of his or her bargain — and
may remand the case to the convening
authority to determine whether doing so is
advisable — but it cannot impose such arem-
edy on an appellant in the absence of the
appellant’s acceptance of that remedy.?8

Faced with asituation in which the government cannot com-
ply with a material term of a pretrial agreement, the appellant,
not the appellate court, will ultimately control what happensin
the case. The days of the appellate court fashioning an “ appro-
priate remedy” are gone. Ashighlighted by the Perron?® court,
failure of the government to comply with a materia term of a
pretrial agreement calls into question the voluntariness of the
pleaitself.?° Defense counsel representing clientsfaced with a
Perron-like situation should demand specific relief in the post-
trial processing of the case knowing that the government’s
option is either compliance with the request or allowing the
appellant to withdraw his plea. Chiefs of military justice and
SJAs should seriously consider the relief suggested by the
appellant or suggest alternative relief that both sides can accept.
If the government and defense can not agree on alternative
relief, have the CA direct a post-trial 39a session in which the
military judge can ask the appellant whether he wants to with-
draw from his plea.??* While the defense counsel and SJIA are
deciding what to do, the trial counsel should be preparing his
case asif the appellant will withdraw from the plea. Stated dif-
ferently, if thetrial counsel prepares for a contested court-mar-

217. Id. at 86.
218. Id.

219. Id. at 78.
220. Id. at 86.

221. See MCM, supra note 5, R.C.M. 1102(a).

tial and the accused and defense counsel see the government
ready to try the case, the accused may be less inclined to with-
draw from the plea agreement.

The next post-trial, appellate court authority case worth not-
ingis United Satesv. Castillo. In Castillo, the appellant, in her
first appeal before the NMCCA, alleged that her sentence was
inappropriately severe. 222 The service court agreed, setting
aside the CA’s action and remanding the case with the follow-
ing direction: “Therecord will be returned to the Judge Advo-
cate General for remand to the [CA], who may upon further
consideration approve an adjudged sentence no greater than
one including a discharge suspended under proper condi-
tions.” 22

Upon remand, the CA’'s SJA prepared an SJIAR that errone-
ously advised the CA that the appellate court recommended that
the punitive discharge be set aside.?* The SIAR further advised
the CA to approvethe sentence asadjudged, stating, inpart: “In
accordance with Navy-Marine Corps Court of Criminal
Appeals (NMCCA) letter (sic) 200101326 of 31 July 02,
NMCCA recommends you set aside the bad conduct discharge
and upon further consideration approve an adjudged sentence
no greater than one including a discharge suspended under
proper conditions.”

Upon receipt of the SIAR, the appellant’strial defense coun-
sel responded to the SJAR by indicating that the NMCCA's
decision was directive in nature as opposed to advisory as por-
trayed by the SIAR.?% After considering the defense’s submis-
sion, the SJA prepared an addendum stating, “‘nothing
presented by the defense justifies clemency in this case, there-
fore, my origina recommendation remains unchanged.’” %%
Following the SJA’s advice and notwithstanding the NMCCA’s
remand decision, the CA approved the sentence as adjudged,
including the bad conduct discharge.??®

222. United Statesv. Castillo, 59 M.J. 600 (N-M. Ct. Crim. App. 2003). The appellant was convicted at a SPCM of unauthorized absence terminated by apprehension
and sentenced to reduction to E-1, fifty-one days confinement, and a bad conduct discharge. 1d. at 600-01.

223. 1d. at 601 (quoting United States v. Castillo, NMCM No. 200101326, 2002 CCA LEXIS 165 (31 July 2001) (dlip op. a 10) (unpublished)).

224. |d.

225. 1d. at 602.

226. 1d.

227. Id.
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On appeal for a second time, the appellant alleged that the
CA erred by disregarding the NMCCA'’s previous decision,
arguing that the court should approve a sentence of no punish-
ment. The court agreed, in part, finding clear and obvious error
inthe CA’saction.?® “Whilewe concur that the CA [convening
authority] erred as asserted by the appellant, approving a sen-
tence of ‘no punishment’ would afford the appellant awindfall
towhich sheisnot entitled.”?*° In exercising its sentence appro-
priateness authority under Article 66(c), UCMJ, the court
approved only the reduction to E-1 and fifty-one days confine-
ment and disapproved the bad conduct discharge.?! Asfor the
CA'sdecision to disregard the court’s directive, the court noted
that the advice he choseto follow was* misguided” and “ clearly
erroneous.” 2 Finally, the court noted that its original decision
was not a recommendation, providing obvious yet important
guidance for military practitioners. “[p]arties practicing before
trial and appellate courts have only three options when faced
with [their] rulings [comply with the decision, request reconsid-
eration, or appeal to the next higher authority to include certifi-
cation of an issue by the Judge Advocate General].” 2%

United Sates v. Holt,?* another appellate authority case,
addresses the limitations on a service court in evaluating and
considering evidence on appeal. On appeal, the appel lant, tried
for writing bad checks, alleged that the military judge erred by
admitting prosecution exhibits (PEs) sixteen (victim's letter)
and seventeen through thirty-four (copies of cancelled checks,
debt collection documents, and a pawn ticket).> In affirming
the findings and sentence,?® the Air Force Court of Criminal
Appeals (AFCCA) found that PE sixteen was admissible under
Military Rule of Evidence (MRE) 807 as residual hearsay and

228. 1d.

229. Id. at 603.

230. Id.

231. Id. at 604.

that PEs seventeen through thirty-four 237 were admissible
under MRE 803, evidence of appellant’s state of mind.>®

Among the issues certified by the CAAF was whether the
lower court erred by depriving the appellant of a proper Article
66(c), UCMJ, review limited to the record of trial when the
lower court considered the questioned prosecution exhibits for
the truth of the matters asserted notwithstanding that the mili-
tary judge ruled otherwise and instructed the members that the
evidence was not to be consider for the truth of the matters
asserted.?® |n evaluating the lower court’s decision, the CAAF
noted that:

Article 66(c) limits the Courts of Criminal
Appeals ‘to a review of the facts, testimony,
and evidence presented at trial, and precludes
a Court of Criminal Appeals from consider-
ing ‘extra-record’ matters when making
determinations of guilt, innocence, and sen-
tence appropriateness’ (citation omitted).
Similarly, the Courts of Criminal Appealsare
precluded from considering evidence
excluded at trial in performing their appellate
review function under Article 66(c).2*

Resolving the issue in favor of the appellant, the CAAF set
aside the lower court's decision and remanded the case for a
proper review.?? In so doing, the CAAF held that the lower
court erred when it “altered the evidentiary quality of PEs 16-
19, 21, 24, 26, 29, 30-32, and 34”22 and that the AFCCA
changed the evidentiary nature of the evidence in question by

232. 1d. at 603. Contrary to the staff judge advocate's written advice, the NMCCA neither recommended a set aside of the punitive discharge nor approval of any
specific sentence; rather, the court afforded the CA the opportunity to approve a sentence he deemed appropriate provided it did not contain an unsuspended bad con-

duct discharge. Id.

233. Id.

234. 58 M.J. 227 (2003). The appellant was convicted at a GCM of fifty-eight specifications of dishonorable failure to maintain sufficient funds for the payment of
checks and sentenced to reduction to E-1, forfeiture of all pay and allowances, confinement for one year, and a bad conduct discharge. Id. at 228.

235. 1d. at 228-29. In addition to Prosecution Exhibit 16, the appellant alleged that the M J erred by admitting Prosecution Exhibits 17-19, 21, 24, 26, 29-32, and 34.
Id. The alegation was that the MJ erred because: the Government had not laid a proper foundation for the evidence; the evidence was in inadmissible form; the
defense had not sought a relaxation of the rules of evidence for sentencing purposes; and the evidence was inadmissible hearsay. 1d.

236. ACM 34145, 2003 CCA LEXIS 190 (A.F. Ct. Crim. App. Apr. 15, 2002) (unpublished).

237. Holt, 58 M..J. at 233.
238. Id. at 231.
239. Id. at 228.

240. Id. at 232.
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elevating them to evidence admitted for their truth, depriving
the appellant of a*“proper legal review.”?3

United Sates v. Rorie, another CAAF decision, deas with
abatement ab initio in situations when an appellant dies pend-
ing review by the CAAF.?* In Rorie, the appellant’s conviction
and sentence were affirmed in a memorandum decision by the
Army Court of Criminal Appeas (ACCA) on 28 June 2002.2%
On 5 July 2002, the appellant and his appellate defense counsel
were notified of the service court’s decision.?® On 31 August
2002, three days before expiration of the sixty-day period to
petition the CAAF for review, the appellant died from injuries
sustained in an automobile accident.?#” As a result, the appel-
late defense counsel filed a Petition for Grant of Review and
Motion to Abate the proceedings, in effect seeking to nullify or
eliminate the appellant’s convi ction on the grounds that he died
prior to completion of appellate review in the case.?®

In denying the motion, the CAAF distinguished between
appeal s as of right versus discretionary appeal's, holding that an
appeal under Article 67(a)(3), UCMJ, is a matter of discretion
and not amatter of right.2*® Assuch, the court established apro-
spective policy of no longer granting abatement ab initio upon

241. Id. at 233.

242. |d.

243. 1d.

death of an appellant pending Article 67(a)(3) appellate review,
reversing apolicy followed by the court since 1953.2° Finding
that abatement ab initio is a “matter of policy in Federal
courts,” not mandated by the Constitution or statute and not part
of the Rules of Practice and Proceduresfor the CAAF, the court
did not feel constrained by its prior fifty-year policy (e.g., stare
decisis) of routinely granting motionsfor abatement abinitio.?!

The final post-trial appellate court authority case is United
Sates v. Fagan, in which the CAAF makes crystal clear a ser-
vice court’s authority under United Sates v. Ginn?*? to resolve
factual issuesraised for thefirst time on appeal via affidavit by
an appellant and which cannot be resolved by review of the
record of trial. >

On appeal, Private Fagan submitted an affidavit alleging
cruel and unusual post-trial punishment while serving confine-
ment for his second court-martial conviction at the USACFE.?
In response, the government submitted several affidavits con-
testing the allegations and requesting the court find that “the
record as awhole demonstrates the improbability of appellant’s
assertions.” % Alternatively, the government requested that the
court order aDuBay?* hearing to inquireinto the all egations.?”

244. 58 M.J. 399 (2003). The appellant was convicted at a GCM of three specifications of wrongful distribution of cocaine and sentenced to reduction to E-1 and

two years confinement. Id. at 399-400.
245. 1d. at 400.

246. 1d.

247. 1d.

248. 1d.

249. 1d. at 402-04.

250. Id. at 407.

251. 1d. at 405-07. By reversing its policy, the court is now in line with the rule established by the Supreme Court in Dove v. United Sates, 423 U.S. 325 (1976). To
the extent that United Sates v. Kuskie, 11 M.J. 253 (C.M.A. 1981) and Berry v. The Judges of the United Sates Army Court of Military Review, 37 M.J. 158 (C.M.A.
1983) are inconsistent with this decision, they were overruled.

252. 47 M.J. 236 (1997).

253. United Statesv. Fagan, 59 M.J. 238 (2004). The appellant was convicted at aGCM, his second court-martia in four months, of wrongful use of marijuana, three
specifications of wrongful distribution of marijuana, three specifications of larceny, and three specifications of forgery and sentenced to forfeiture of al pay and allow-
ances, confinement for thirty months, and a dishnorable discharge. Fagan, 58 M.J. at 534-35.

254, 58 M.J. 534 (Army Ct. Crim. App 2003). The allegation was that a specific cadre member, SGT D, inflicted physical and mental pain when he, in the guise of
apat down search, “intentionally assaulted him in the testicles during searches without legitimate penal purpose.” 1d.

255, 1d. at 535-36. In essence, the government argued that the case could be resolved by application of the fourth Ginn principle. Seeinfra note 259.
256. United Statesv. Dubay, 37 C.M.R. 411 (C.M.A. 1967).

257. Fagan, 58 M.J. at 536. If unable to resolve the case applying the fourth Ginn principle, the government requested a DuBay hearing under Ginn principle six.
See infra note 259.

JULY 2004 THE ARMY LAWYER « DA PAM 27-50-374 155



Despite questioning the validity of the appellants alega-
tion,?® the service court felt that its fact-finding authority was
constrained by the CAAF's holding in United Sates v. Ginn, %°
wherein the CAAF established six principles for dealing with
allegations of error raised for the first time on appeal in a post-
trial affidavit:

the appellate file and record (including the
admissions made in the plea inquiry at trial
and appellant’s expression of satisfaction
with counsel at trial) unlessthe appellant sets
forth facts that would rationally explain why
he would have made such statements at trial

First, if the facts alleged in the affidavit
allege an error that would not result in relief
even if any factual dispute were resolved in
the appellant’s favor, the claim may be
rejected on that basis.

Second, if the affidavit does not set forth spe-
cific facts but consists instead of speculative
or conclusory observations, the claim may be
rejected on that basis.

Third, if the affidavit isfactually adequate on
its face to state a claim of legal error and the
Government either does not contest the rele-
vant facts or offers and affidavit that
expressly agrees with those facts, the Court
can proceed to decide the legal issues on the
basis of those uncontroverted facts.

Fourth, if the affidavit is factually adequate
on its face but the appellate filings and the
record as a whole “compellingly demon-
strate” the improbability of those facts, the
Court may discount those factual assertions
and decide the legal issue.

Fifth, when an appellate claim of ineffective
representation contradicts a matter that is
within the record of a guilty plea, an appel-
late court may decidetheissue on the basis of

258. Id. at 535.

259. 47 M.J. 236 (1997).

but not upon appeal .

Sixth, the Court of Criminal Appealsis
required to order a factfinding hearing only
when the above-stated circumstances are not
met. In such circumstances the court must
remand the casetothetrial level for a DuBay
proceeding. 2%

Rather than follow the CAAF's guidance and order a poten-
tially expensive DuBay?** hearing, as requested by the govern-
ment, the court elected to exercise its “‘broad power to moot
claims of prejudice’ by granting appellant sentence relief,”
approving only forfeiture of all pay and allowances, confine-
ment for nineteen months, and a dishonorable discharge.?®?
Concerned by the “seriously and unfairly handicapped” posi-
tion the government was placed in as a result of the CAAF's
Ginn decision, the court took “the unusual step of recommend-
ing that The Judge Advocate General order this case be sent to
the United States Court of Appeals for the Armed Forces for
review under Article 67(a)(2).” %

The Judge Advocate General of the Army followed the ser-
vice court’s recommendation and certified three issues to the
CAAF: (1) whether the Army court erred in concluding that
United Sates v. Ginn provides the proper framework for ana-
lyzing the issues raised by the appellant’s submission of apost-
trial affidavit; (2) whether the Army court erred in concluding
that it could not consider the government’s rebuttal affidavits
without ordering a DuBay hearing; and (3) whether the Army
court erred in concluding it could grant sentence relief under

260. Fagan, 58 M.J. at 537 (quoting Ginn, 47 M.J. at 248). The Army court noted that applying the six Ginn principles to a situation in which the appellant raises an
issue for thefirst time on appeal in a post-trial affidavit places the government at a significant disadvantage because of itsinability to respond via affidavit. 1d. at 538.
The Army court noted:

Id.

The government is restricted to arguing to this court: (1) even if true, appellant’s assertions do not warrant relief (first Ginn principle); (2)
appellant’s claim is speculative and should be rejected (second Ginn principle); or (3) the record as a whole compellingly demonstrates the
improbability of appellant’s asserted facts (fourth Ginn principle). However, the government may not submit affidavits containing conflicting
rebuttal evidence that tends to prove one of these three points or contradict appellant’s sworn assertion of fact unless the government iswilling
to hold an expensive and time consuming DuBay hearing to litigate the issue. Simply put, the Government must either withhold relevant affi-
davit evidence that might disprove an appellant’s assertions and hope that the court rules against appellant, or submit the affidavits which may

cause usto order a DuBay hearing.

261. 37 CM.R. 411 (C.M.A. 1967).

262. Fagan, 58 M.J. at 538-39 (citing United States v. Wheelus, 49 M.J. 283, 288 (1998)) (reducing appellant’s term of confinement by eleven months).

263. 1d. at 538; see also UCMJ art. 67(a)(2) (2002).
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United Sates v. Wheelus when it admitted the government’s
rebuttal affidavits.

In evaluating the actions of the Army court and the certified
issues, the CAAF found the Army court did not err with regard
to the first two certified issues, determining that Ginn provides
the proper framework for analyzing factual issuesraised for the
first time on appeal viaa post-trial affidavit and a service court
is precluded from considering government rebuttal affidavits
without ordering a DuBay hearing.2®® With regard to the third
certified issue, the court noted that the Army court erred when
it exercised its Article 66(c), UCMJ, authority to “moot” any
possible claims of prejudice.®¢ Infinding error, the court noted
that the broad power referenced by the court in Wheelus®’ isto
address “acknowledged legal error or [deficiencies] in the post-
trial review process.”?®® \Wheelus does not empower a service
court to grant relief without first ascertaining whether error
occurred.?® As aresult, the CAAF remanded the case to The
Judge Advocate General of the Army for a DuBay hearing on
the appellant’s claim of cruel and unusual punishment.?”

All five cases touch upon the authority and limits on the ser-
vice courts of criminal appeal and the CAAF in the post-trial

264. United Statesv. Fagan, 59 M.J. 238, 239-40 (2004).
265. Id. at 244.

266. 1d.

267. 49 M.J. 283 (1998).

268. Fagan, 59 M.J. at 244.

269. Id..

arena. Post-trial practitioners should review al five and keep
them in mind while shepherding a case through the post-trial
process.

Conclusion

As noted at the outset, the past year has been a rather ow
evolutionary period for post-trial. Having said that, however,
some changes have been significant. For example, waiver has
become a common term when addressing allegations of post-
trial errors, errorsranging from defectsin the required post-trial
recommendations to action by a potentially disqualified CA.
Perhaps more noticeable is the Army court’s application of
waiver in cases of unreasonable post-trial delay, holding the
defense accountable for failing to demand speedy post-trial
processing. One thing is certain—compliance with the 1100
series of the RCM coupled with timely post-trial processing
should do away with many of the post-trial issuesthat the courts
continue to deal with year-in and year-out. Stated differently,
attention to detail goes along way in the post-trial arena.

In terms of Fagan's claim, he may be entitled to relief if hedid in fact suffer aviolation of the rights guaranteed him by the Eight Amendment
and Article 55. However “broad” it may be, the “power” referred to in Wheelus does not vest the Court of Criminal Appeals with authority to
eliminate that determination and move directly to granting sentence relief to Fagan. Rather, a threshold determination of proper factual and
legal basis must be established before any entitlement to relief might arise.

270. Id.

JULY 2004 THE ARMY LAWYER « DA PAM 27-50-374

157



CLE News

1. Resident Course Quotas

Attendance at resident continuing legal education (CLE)
courses at The Judge Advocate General’s School, U.S. Army
(TJAGSA), isrestricted to students who have confirmed reser-
vations. Reservations for TJAGSA CLE courses are managed
by the Army Training Requirements and Resources System
(ATRRS), the Army-wide automated training system. If youdo
not have a confirmed reservation in ATRRS, you do not have a
reservation for a TJAGSA CLE course.

Active duty service members and civilian employees must
obtain reservations through their directorates of training or
through equivalent agencies. Reservists must obtain reserva-
tions through their unit training offices or, if they are non-unit
reservists, through the U.S. Army Personnel Center (ARPER-
CEN), ATTN: ARPC-OPB, 1 Reserve Way, St. Louis, MO
63132-5200. Army National Guard personnel must request
reservations through their unit training offices.

Questions regarding courses should be directed to the Dep-
uty, Academic Department at 1-800-552-3978, dial 1, exten-
sion 3304.

When requesting a reservation, please have the following
information:

TJAGSA Code—181

Course Name—155th Contract Attorneys Course 5F-F10
Course Number—155th Contract Attorney’s Course 5F-F10
Class Number—155th Contract Attorney’s Course 5F-F10

To verify aconfirmed reservation, ask your training officeto
provide a screen print of the ATRRS R1 screen, showing by-
name reservations.

The Judge Advocate General’s School, U.S. Army, is an
approved sponsor of CLE coursesin al statesthat require man-
datory continuing legal education. These states include: AL,
AR, AZ, CA, CO, CT, DE, FL, GA, ID, IN, IA, KS, KY, LA,
ME, MN, MS, MO, MT, NV, NH, NM, NY, NC, ND, OH, OK,
OR, PA,RI, SC, TN, TX, UT, VT, VA, WA, WV, WI, and WY.

2. TJAGSA CLE Course Schedule (August 2003 - September 2005)

CourseTitle Dates ATTRS No.
GENERAL
53d Graduate Course 16 August 04 - 26 May 05 (5-27-C22)
54th Graduate Course 15 August 05 - thru TBD (5-27-C22)
164th Basic Course 1-24 June 04 (Phasel - Ft. Lee) (5-27-C20)
25 June - 3 September 04 (Phase Il - TJAGSA) (5-27-C20)
165th Basic Course 14 September - 8 October 04 (Phase | - Ft. Leg) (5-27-C20)
8 October - 16 December 04 (Phase Il - TIAGSA) (5-27-C20)
166th Basic Course 4 - 28 January 05 (Phase| - Ft. Lee) (5-27-C20)
28 January - 8 April 05 (Phasell - TJAGSA) (5-27-C20)
167th Basic Course 31 May - June 05 (Phase| - Ft. Lee) (5-27-C20)
25 June - 1 September 05 (Phase Il - TJAGSA) (5-27-C20)
9th Speech Recognition Training 25 October - 5 November 04 (512-27DC4)

15th Court Reporter Course

16th Court Reporter Course

2 August - 1 October 04

24 January - 25 March 05

(512-27DC5)

(512-27DC5)
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17th Court Reporter Course

18th Court Reporter Course
4th Court Reporting Symposium
183d Senior Officers Legal Orientation

Course

184th Senior Officers Legal Orientation
Course

185th Senior Officers Legal Orientation
Course

186th Senior Officers Legal Orientation
Course

187th Senior Officers Legal Orientation
Course

188th Senior Officers Legal Orientation

Course

11th RC General Officers Legal Orientation
Course

35th Staff Judge Advocate Course

8th Staff Judge Advocate Team Leadership
Course

2005 Reserve Component Judge Advocate
Workshop

2005 JAOAC (Phase 1)

35th Methods of |nstruction Course

36th Methods of |nstruction Course

2004 JAG Annual CLE Workshop

16th Legal Administrators Course

16th Law for Paralegal NCOs Course

25 April - 24 June 05

1 August - 5 October 05

15 -19 November 04

13 - 17 September 04

15 - 19 November 04

24 - 28 January 05

28 March - 1 April 05

13 - 17 June 05

12 - 16 September 05

19 - 21 January 05

6- 10 June 05

6-8June 05

11 - 14 April 05

2 - 14 January 05

19- 23 July 04

18 - 22 July 05

4 - 8 October 04

20 - 24 June 05

28 March - 1 April 05
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(512-27DC5)

(512-27DC5)

(512-27DC6)

(5F-F1)

(5F-F1)

(5F-F1)

(5F-F1)

(5F-F1)

(5F-F1)

(5F-F3)

(5F-F52)

(5F-F52-S)

(5F-F56)

(5F-F55)

(5F-F70)

(5F-F70)

(5F-JAG)

(7A-550A1)

(512-27D/20/30)
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16th Senior Paralegal NCO Management
Course

9th Chief Paralegal NCO Course

5th 27D BNCOC
6th 27D BNCOC
7th 27D BNCOC
8th 27D BNCOC

9th 27D BNCOC

4th 27D ANCOC
5th 27D ANCOC
6th 27D ANCOC

7th 27D ANCOC

5th JA Warrant Officer Advanced
Course

12th JA Warrant Officer Basic Course

JA Professional Recruiting Seminar

3d Advanced Federal Labor Relations

Course

58th Federal Labor Relations Course

55th Legal Assistance Course

56th Legal Assistance Course

2004 USAREUR Lega Assistance CLE

29th Admin Law for Military Installations
Course
2004 USAREUR Administrative Law CLE

13- 17 June 05

13- 17 June 05

12 - 29 October 04
3- 21 January 05
7-25March 05

16 May - 3 June 05

1-19 August 05

25 October - 10 November 04
10 - 28 January 05
25 April - 13 May 05

18 July - 5 August 05

12 - 30 July 04

31 May - 24 June 05

13- 15 July 05

ADMINISTRATIVE AND CIVIL LAW

20 - 22 October 04

18 - 22 October 04

27 September - 1 October 04

16 - 20 May 05

18 - 22 Oct 04

14 - 18 March 05

13 - 17 September 04
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(512-27D/40/50)

(512-27D- CLNCO)

(7A-270A2)

(7A-270A0)

(JARC-181)

(5F-F21)

(5F-F22)

(5F-F23)

(5F-F23)

(5F-F23E)

(5F-F24)

(5F-F24E)



2005 USAREUR Administrative Law CLE

2004 Federal Income Tax Course
(Charlottesville, VA)

2004 USAREUR Income Tax CLE

2005 Hawaii Income Tax CLE

2005 PACOM Income Tax CLE

22d Federal Litigation Course

23d Federal Litigation Course

3d Ethics Counselors Course

1st Operational Contracting Course

153d Contract Attorneys Course

155th Contract Attorneys Course

5th Contract Litigation Course

2004 Government Contract Law Symposium

70th Fiscal Law Course
71st Fiscal Law Course

72d Fiscal Law Course

2005 USAREUR Contract & Fiscal Law
CLE

2005 Maxwell AFB Fiscal Law Course

12 - 16 September 05

29 November - 3 December 04

13 - 17 December 04

10 - 14 January 05

3- 7 January 05

2-6August 04

1-5August 05

18- 22 April 05

CONTRACT AND FISCAL LAW

28 February - 4 March 05

26 July - 6 August 04

25 July - 5 August 05

21 - 25 March 05

7 - 10 December 04

25 - 29 October 04
25-29 April 05

2-6May 05

10 - 14 January 05

7 - 11 February 05
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(5F-F24E)

(S5F-F28)

(5F-F28E)

(5F-F28H)

(5F-F28P)

(5F-F29)

(5F-F29)

(5F-F202)

(5F-F10)

(5F-F10)

(5F-F102)

(5F-F11)

(5F-F12)
(5F-F12)

(5F-F12)

(5F-F15E)
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CRIMINAL LAW

10th Military Justice Managers Course

11th Military Justice Managers Course

48th Military Judge Course

22d Criminal Law Advocacy Course
23d Criminal Law Advocacy Course

24th Criminal Law Advocacy Course

28th Criminal Law New Developments
Course

2005 USAREUR Criminal Law CLE

23- 27 August 04

22 - 26 August 05

25 April - 13 May 05

13 - 24 September 04
14 - 25 March 05

12 - 23 September 05

15 - 18 November 04

3- 7 January 05

(5F-F31)

(5F-F31)

(5F-F33)

(5F-F34)
(5F-F34)

(5F-F34)

(5F-F35)

(5F-F35E)

INTERNATIONAL AND OPERATIONAL LAW

4th Domestic Operational Law Course

2d Basic Intelligence Law Course

83d Law of War Course

84th Law of War Course

42d Operational Law Course
43d Operational Law Course

44th Operational Law Course

2005 USAREUR Operational Law CLE

3. Civilian-Sponsored CL E Cour ses

For further information, see the March 2004 issue of The
Army Lawyer.

4. Phasel (Correspondence Phase), RC-JAOAC Deadline

The suspense for submission of all RC-JAOAC Phase |
(Correspondence Phase) materials is NLT 2400, 1 November
2004, for those judge advocates who desire to attend Phase |1
(Resident Phase) at TJAGLCS in the year 2005 (“2005

25 - 29 October 04

27 - 28 June 05

31 January - 4 February 05

11 - 15 July 05

9- 20 August 04
28 February - 11 March 05

8- 19 August 05

10 - 14 January 05

(5F-F45)

(5F-F41)

(5F-F42)

(5F-F42)

(5F-F47)
(5F-F47)

(5F-F47)

(5F-FA7E)

JAOAC"). This requirement includes submission of all JA
151, Fundamentals of Military Writing, exercises.

This requirement is particularly critical for some
officers. The 2005 JAOAC will be held in January 2005, andis
aprerequisite for most judge advocate captains to be promoted
to major.

A judge advocate who is required to retake any subcourse
examinations or “re-do” any writing exercises must submit the
examination or writing exercise to the Non-Resident Instruc-
tion Branch, TJIAGLCS, for grading by the same deadline (1

162 JULY 2004 THE ARMY LAWYER « DA PAM 27-50-374



November 2004). If the student receives notice of the need to
re-do any examination or exercise after 1 October 2004, the
notice will contain a suspense date for completion of the work.

Judge advocates who fail to complete Phase | correspon-
dence courses and writing exercises by 1 November 2004 will
not be cleared to attend the 2005 JAOAC. If you have not
received written notification of completion of Phase | of
JAOAC, you are not eligible to attend the resident phase.

If you have any further questions, contact Lieutenant Colo-
nel JT. Parker, telephone (434) 971-3357, or e-mail JT.Park-
er@hqgda.army.mil.

5. Mandatory Continuing Legal Education Jurisdiction
and Reporting Dates

Jurisdiction Reporting Month

Alabama** 31 December annually

Arizona 15 September annually

Arkansas 30 June annually

Cdlifornia* 1 February annually

Colorado Anytime within three-year
period

Delaware Period ends 31 December;
confirmation required by 1
February if compliance re-
quired; if attorney is ad-
mitted in even-numbered
year, period ends in even-
numbered year, etc.

Florida** Assigned month
triennially

Georgia 31 January annually

Idaho 31 December, admission
date triennially

Indiana 31 December annually

lowa 1 March annually

Kansas 30 days after program,
hours must be completed
in compliance period July
1to June 30

Kentucky 10 August; 30 Juneisthe

end of the educational year

Louisiana**
Maine**
Minnesota
Mississippi**
Missouri
Montana

Nevada

New Hampshire**
New Mexico

New Y ork*

North Carolina**
North Dakota
Ohio*
Oklahoma**

Oregon

Pennsylvania**

Rhode Idand
South Carolina**

Tennessee*

Texas

Utah
Vermont
Virginia

Washington
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31 January annually
31 July annually

30 August

1 August annually

31 July annually

1 April annually

1 March annually

1 August annually
prior to 30 April annually
Every two years within
thirty days after the
attorney’ s birthday

28 February annually
31 July annually

31 January biennialy

15 February annually

Period end 31 December;
due 31 January

Group 1: 30 April

Group 2: 31 August
Group 3: 31 December
30 June annually

1 January annually

1 March annually
Minimum credits must be
completed by last day of
birth month each year
Minimum credits must be
completed by last day of
birth month each year

31 January

2 July annually

31 October annually

31 January triennially
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West Virginia 31 July biennially * Military Exempt

Wisconsin* 1 February biennially ** Military Must Declare Exemption
For addresses and detailed information, see the March 2003 is-
Wyoming 30 January annually sue of The Army Lawyer.
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Current Materials of Interest

1. TJAGSA MaterialsAvailable through the Defense
Technical Information Center (DTIC)

For a complete listing of TIAGSA Materials Available
Throughthe DTIC, seethe March 2004 issue of The Army Law-
yer.

2. Regulationsand Pamphlets

For detailed information, see the March 2004 issue of The
Army Lawyer.

3. The Legal Automation Army-Wide Systems XX|—
JAGCNet

a. TheLegal Automation Army-Wide Systems X XI
(LAAWS X XI) operates a knowledge management and infor-
mation service called JAGCNet primarily dedicated to servic-
ing the Army legal community, but also provides for
Department of Defense (DOD) accessin some cases. Whether
you have Army access or DOD-wide access, all users will be
able to download TJAGSA publications that are available
through the JAGCNEet.

b. Accesstothe JAGCNEet:

(1) Accessto JAGCNEet isrestricted to registered users
who have been approved by the LAAWS X X1 Office and senior
OTJAG staff:

(& ActiveU.S. Army JAG Corps personnel;

(b) Reserve and National Guard U.S. Army JAG
Corps personnel;

(c) Civilian employees (U.S. Army) JAG Corps
personnel;

(d) FLEP students;

(e) Affiliated (U.S. Navy, U.S. Marine Corps, U.S.
Air Force, U.S. Coast Guard) DOD personnel assigned to a
branch of the JAG Corps; and, other personnel withinthe DOD
legal community.

(2) Requestsfor exceptionsto the access policy should
be e-mailed to:

LAAWSXX|@jagc-smtp.army.mil
c. How tolog on to JAGCNEet:

(1) Using a Web browser (Internet Explorer 4.0 or

higher recommended) go to thefollowing site: http://jagcnet.ar-
my.mil.

(2) Follow thelink that reads “ Enter JAGCNet.”

(3) If youalready have a JAGCNEet account, and know
your user name and password, select “Enter” from the next
menu, then enter your “User Name” and “ Password” in the ap-
propriate fields.

(4) If you have a JAGCNEet account, but do not know
your user hame and/or Internet password, contact your legal
administrator or e-mail the LAAWS XXI HelpDesk at LAAW-
SXXI@jagc-smtp.army.mil.

(5) If you do not have a JAGCNet account, select
“Register” from the JAGCNet Intranet menu.

(6) Follow the link “Request aNew Account” at the
bottom of the page, and fill out the registration form
completely. Allow seventy-two hours for your request to
process. Onceyour request isprocessed, you will receive an e-
mail telling you that your request has been approved or denied.

(7) Once granted access to JAGCNEet, follow step (c),
above.

4. TJAGSA Publications Available Through the LAAWS
XX1 JAGCNet

For detailed information, see the March 2004 issue of The
Army Lawyer.

5. TJAGLCS Legal Technology Management Office
(LTMO)

The TJIAGLCS, U.S. Army, Charlottesville, Virginia contin-
ues to improve capabilities for faculty and staff. We have
installed new computers throughout TJAGLCS, all of which
are compatible with Microsoft Windows 2000 Professional and
Microsoft Office 2000 Professional.

The TIAGLCS faculty and staff are available through the
Internet. Addresses for TJAGLCS personnel are available by
e-mail at jagsch@hqda.army.mil or by accessing the JAGC
directory via JAGCNET. If you have any problems, please
contact LTMO at (434) 971-3314. Phone numbers and e-mail
addresses for TJAGL CS personnel are available on TIJAGLCS
Web page at http://www.jagcnet.army.mil/tjagsa. Click on
“directory” for thelistings.

For students who wish to access their office email while
attending TJAGLCS classes, please ensure that your office e-
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mail is available via the web. Please bring the address with
you when attending classes at TIJAGLCS. If your office does
not have web accesible e-mail, forward your office e-mail to
your AKO account. It is mandatory that you have an AKO
account. You can sign up for an account at the Army Portal,
http://www.jagcnet.army.mil/tjagsa. Click on “directory” for
thelistings.

Personnel desiring to call TJAGLCS can dial viaDSN 521-
7115 or, provided the telephone call is for official business
only, use the toll free number, (800) 552-3978; the receptionist
will connect you with the appropriate department or
directorate. For additional information, please contact the
LTMO at (434) 971-3264 or DSN 521-3264.

6. TheArmy Law Library Service

Per Army Regulation 27-1, paragraph 12-11, the Army Law
Library Service (ALLS) must be notified before any redistribu-
tion of ALLS-purchased law library materials. Posting such a
notification in the ALLS FORUM of JAGCNet satisfies this
regulatory requirement as well as aerting other librarians that
excess materials are available.

Point of contact is Mr. Dan Lavering, The Judge Advocate
General’s School, United States Army, ATTN: JAGS-ADL-L,
600 Massie Road, Charlottesville, Virginia 22903-1781. Tele-
phone DSN: 521-3306, commercial: (434) 971-3306, or e-mail
at Daniel Lavering@hqgda.army.mil.
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By Order of the Secretary of the Army:

Official:

il B AL

JOEL B. HUDSON
Administrative Assistant to the
Secretary of the Army
0419101

PETER J. SCHOOMAKER
General, United Sates Army
Chief of Staff

Department of the Army

The Judge Advocate General's School
US Army

ATTN: JAGS-ADL-P
Charlottesville, VA 22903-1781
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