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Introduction captured along Macedonia’s border on 31 March, officials here
emphasized that the officer would be treated in accordance with
On Wednesday, 31 March 1999, somewhere along the borthe Geneva Conventioi."Pentagon Spokesman Kevin Bacon
der between Yugoslavia and Macedonia, three soldiers from theéndicated that unlike the immediate release that the United
1st Infantry Division were captured by Yugoslav forces, and States deemed appropriate for the U.S. soldiers in Yugoslav
transported to Belgradeln the first official statements related custody, this soldier would “remain in our custody until the hos-
to the incident the following morning, neither President Clinton tilities end.®
nor Secretary of Defense Cohen referred to the three soldiers as
prisoners of wat. Instead, both leaders referred to the three sol-  The events surrounding the status and treatment of personnel
diers as having been “illegally abductédl’ater that same day, captured during Operation Allied Force demonstrate the impor-
Department of Defense Spokesman Kevin Bacon stated intance of understanding both the conditions that trigger prisoner
response to a question why the three had not been declared prisf war protections, and the procedures that the Department of
oners of war: “We consider them to be [prisoners of war]. We Defense established for implementing these protections. The
consider that—-we believe that they are—we assert that they anpurpose of this article is to summarize the relevant international
covered by the Geneva Convention, which, of course, giveslaw and domestic policy related to prisoner of war issues. The
them a series of internationally recognized protections. At afirst section addresses the conditions which, as a matter of inter-
minimum they are entitled to [prisoner of war] stattiOh that national law, bring the protections afforded to prisoners of war
same day, Department of State Spokesman James Rubimto force. The second section of this article examines the key
asserted both points in the same brief-the three U.S. soldiergrovisions of this law, which must be complied with during mil-
were entitled to prisoner of war status, but they also had beertary operations.
illegally detained, and therefore must be immediately rel€ased.
Contrary to U.S. demands, the three soldiers were not immedi- Enhancing this understanding is critical for a very simple
ately released. reason: to reduce the potential risk for members of the Armed
Forces of the United States who are captured and might be
Approximately two weeks later, on 16 April 1999, the Kos- denied the benefits of this I&mConfused or conflicting asser-
ovo Liberation Army captured a Yugoslav Army lieutenant. tions made by national level authorities regarding the legal sta-
According to theNew York Times"“The Pentagon immediately  tus of captured U.S. personnel increases the risk that these
declared the officer a prisoner of war. Quick to draw a distinc- personnel will be denied the benefits of the law related to pris-
tion with Yugoslavia’s treatment of the three American soldiers oners of war. This risk will probably also increase if the detain-

1. Office of the Assistant Secretary of Defense (Public Affairs), Department of Defense News Briefing, 1 Apr. 1999 [h&€iDateess Briefing].
2. Laurie AssedThe Kosovo Conflict: 3 POWSs Could Be In Serbia For A WHBiler-LEbcER (Newark, N.J.) Apr. 2, 1999, at 16.

3. 1d.

4. DOD Press Briefingsupranote 1.

5. United States Department of State, Daily Press Briefing (DPB #42), Apr. 1, 1999 [hereinafter DOS Press Briefing].

6. Stephen Lee MyerSerb Officer, Captured By Rebels, Held by IINSY. Times, Apr. 17, 1999, at A6.

7. 1d.

8. Office of the Assistant Secretary of Defense (Public Affairs), Department of Defense News Briefing, 17 Apr. 1999.

9. SeeGeneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, T.I.A.S. 3364 [hereinafter GPW].
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ing power perceives that the U.S. military is failing to comply tions: the law of war. Americans now, however, refer to hos-
with legal obligations owed to their personnel held in U.S. cus-tilities as “operations”: Operation Urgent Fury, Operation Just
tody. In short, whenever U.S. military personnel are placed atCause, Operation Restore Hope, Operation Deny Flight, and
risk of capture by a belligerent force, leaders at all levels mustOperation Deliberate Force. Even “operations” that take on all
be fully informed of what the law of war requires, and the con- the characteristics of state-on-state conflict, and therefore seem
sequences of sending conflicting signals about the status ofo meet the pragmatic definition of war, are not labeled “wars.”
U.S. personnel. Instead, we remember Operations Desert Storm, and now Oper-
ation Allied Force.

While such terminology nuances should not be relevant to
determining what law applies to protect captured personnel,

Placing the interests of captured personnel above political orOperation Allied Force demonstrates the confusion caused by
diplomatic concerns is not a novel concept. Indeed, the Officialasserting that the “law of war” applies to “operations” not
Commentary to the Prisoner of War Convenfi@mbraces this  acknowledged as war. The following exchange from a recent
approach when it states that “it must not be forgotten that theDepartment of State Press Briefing exemplifies this point:

Do Labels Matters?

Conventions have been drawn up first and foremost to protect
individuals, and not to serve [s]tate interestsAs the debates
surrounding the status of personnel captured during Operation
Allied Force demonstrate, this is a principle that is more likely
to be challenged today than ever before.

Controversies over the legal basis for military operations
seem to be continually bleeding over into the issue of what law
applies to the combatants involved in such operations. A recent
statement made by an International Committee of the Red
Cross (ICRC) representative emphasized that such consider-
ations should not determine when the law of war applies. The
ICRC representative made this statement in response to the
debate over whether the capture of the three U.S. personnel was
“illegal,” which is an issue that turns on the nature of the con-
flict between the North Atlantic Treaty Organization (NATO)
member states and Yugoslavia. According to the ICRC repre-
sentative:

On the basis of the Geneva Conventions, we
are not seeking release—we are seeking pro-
tection . . . Our view is that when two differ-
ent countries are at war with each other, then
the members of their armed forces are con-
sidered enemy forces. And if they are cap-
tured, they are under this protection. What is
legal, what is illegal? We are not the institu-
tion who decides that. We are the ones who
say ‘You captured them, you have to treat
them in a humane waj?’

This trend is apparently the result of the changing terminol-
ogy related to the conduct of military hostilities. Before the end
of the Cold War, U.S. forces fought in “wars”: the World Wars,
the Korean War, and the Vietham War. As a result, there was
little difficulty understanding what law applied to such situa-

10. MMENTARY ON THE THIRD GENEVA CONVENTION RELATIVE TO THE TREATMENT OF PrisoNERSsOF WAR 23 (Jean S. Pictet et al. eds., 1958) [hereinafter

OrFiciAL COMMENTARY].

11. Id.

12. Stephen Lee MyerSerb Officer, Captured By Rebels, Held by IINSY. Times, Apr. 17, 1999, at A6 (quoting Doris Pfister, spokeswoman for the ICRC).

QUESTION: Have you been working with
the Swedes, the protecting power in Bel-
grade? Have you heard back from them?
MR. RUBIN: | don't have any new informa-
tion to report. Clearly, under the Geneva
Convention which would apply—whether or
not we're at a state of war it applies—the Serb
authorities are responsible to, under the con-
vention, to pursue through the protecting
power, allowing access to them, and also
access through the ICRC. That is required.
QUESTION: You sort of got into it just
there, the crux of the whole question here.
You don't think these men are prisoners of
war? The Serbs aren’t calling [them] prison-
ers of war. Can you explain what'’s behind all
of that?

MR. RUBIN: Well, obviously there’s armed
conflict between NATO forces and the Serbs
in Serbia and in Kosovo. But as far as the
legal definition of a state of war and all that
would apply, it's just not relevant to this cir-
cumstance. All I'm saying is that there is
very clear international law that applies here

QUESTION: Jamie, | may have missed this
at the beginning but did you say that they are
to be treated as prisoners of war under the
Geneva Convention?

MR. RUBIN: What | said was they are pris-
oners, clearly. The Geneva Convention pro-
vides for certain treatment. We’'re not at a
state of war but, nevertheless, the interna-
tional lawyers advised me that the require-
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ments — that they be treated humanely, that
they get necessary medical attention, that
they’re protected from any form of coercion,
that they get adequate food and clothing, that
they get access by our protecting power and
the International Committee of the Red
Cross—still pertaifs

ernment has decided that the Geneva Con-
vention applies?

In short, labels do not matter. Instead, dieefactostate of
hostilities between two states is all that is required to trigger the
Prisoner of War Convention. This is not only the clear intent of
the law, but also a point that the U.S. District Court for the

Southern District of Florida emphasizedUmited States v.
Mr. Rubin had it right—the entitlement to prisoner of war sta- Noriega'® discussed below.

tus under the law of war is in no way contingent on acknowl-
edging a state of war between belligerents. Perhaps more
importantly, asserting that prisoner of war status applies for
captured U.S. personnel should not be considered acknowledg-
ing a state of war between the U.S. and the detaining power. Controversy over when the protections of the law of war
The following exchange between Pentagon Spokesman Kevirwould apply to captured combatants is not a new tténd.
Bacon and a Pentagon correspondent on the day the capture éfccording to the first comprehensive multi-lateral law of war
the three U.S. soldiers was announced highlights this com-reaty, The Hague Convention of 1893he “Laws and Cus-

What Triggers Prisoner of War Protections?

monly held misconception:

Q: Ken, is the United States at war with
Yugoslavia?

A: We are—without getting into the techni-
calities, we have made very clear what our
goals are, and we will continue to attack the
Federal Republic of Yugoslavia until our mil-
itary goals are met.

Q: If I could just follow up. By asserting
prisoner of war status for these three captured
soldiers, isn't that a tacit admission that the
United States is at war with Yugoslavia?

A: Absolutely not. By international law the
Geneva Convention applies to all periods of
hostilities.

Q: Can | follow up on that? The Secretary in
Norfolk, before you just said what you did
from the podium, called them “illegal detain-
ees.” Why the sudden change?

A: He said that their status was subject to
review, and it's been reviewed, and the gov-

toms of War on Land were applicable ‘in case of wat.”
Although neither the Hague Convention of 19@ior the 1929
Prisoner of War Conventidhcontained a similar explicit refer-
ence to war, “the very title and purpose of the Conventions
made it clear that they were intended for use in war-time, and
the meaning of war seemed to require no definitidnWhat
constituted “war,” however, was defined by general interna-
tional law, and did not always apply to conflict between the
armed forces of two states, particularly when one or both of the
states denied that a state of war existed between?them.

After World War 11, the confusion over when the law of war
related to prisoners of war came into force was rectified.
According to the Official Commentary to the Third Geneva
Convention:

It was necessary to find a remedy to this state
of affairs and the change which had taken
place in the whole conception of such Con-
ventions pointed the same way . . . .

The Preliminary Conference of National Red
Cross Societies, which the International

13. DOS Press Briefingupranote 5.

14. DOD Press Briefingupranote 1.

15. 806 F. Supp. 791 (S.D. Fla. 1992).

16. OrriciaL COMMENTARY, Supranotel0, at 19-23.

17. Hague Convention No. |l Respecting the Laws and Customs of War on Land, (1899) [hereinafter Hagumtéll inSHINDLER & TomAN, THE LAws oF
ArmMED ConFLicT 63 (1988) (this first Hague Convention “succeeded in adopting a Convention on land warfare to wReduthgonsare annexed”).

18. CrriciaL CoMMENTARY, supranote 10, at 19 (quoting Hague $iypranote 17, art. 2).

19. Hague Convention No. IV Respecting the Laws and Customs of War on Land, (1907) [hereinafter Hagui@t&f inDer'T oF THE ARMY, Pam 27-1, REA-
TIES GOVERNING LAND WARFARE (Dec. 1956).

20. Geneva Convention Relative to the Treatment of Prisoners of War, July 27ep@i2®ed inSHINDLER & ToMAN, THE LAws oF ARMED ConFLicT 339 (1988).

21. GriciaL COMMENTARY, supranote 10, at 19.
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Committee of the Red Cross convened in
1946, fell in with the views of the Committee

and recommended that a new Article, worded
as follows, should be introduced at the begin-
ning of the Convention: “The present con-

The Convention shall also apply to all cases
of partial or total occupation of the territory
of a High Contracting Party, even if the said
occupation meets with no armed resistafice.

Addressing the pragmatic significance of this new “armed
conflict” standard dictating the scope of application, the Offi-
cial Commentary states:

vention is applicable between the High
Contracting Parties from the moment hostili-
ties have actually broken out, even if no dec-

laration of war has been made and whatever
the form that such armed intervention may
take.”

The Conference of Government Experts rec-
ommended in its turn that the Convention
should be applicable to “any armed conflict,
whether the latter is or is not recognized as a
state of war by the parties concerned,” and
also to “cases of occupation of territories in
the absence of any state of w#r.”

By its general character, this paragraph
deprives belligerents, in advance, of the pre-
texts they might in theory put forward for
evading their obligations. There is no need
for a formal declaration of war, or for the rec-
ognition of the existence of a state of war, as
preliminaries to the application of the Con-
vention. The occurrence de factohostili-
ties is sufficient’

The Official Commentary also explains that the term “armed

As the Official Commentary indicates, “There was no dis- conflict” was used specifically for the purpose of ensuring law
cussion at the 1949 Diplomatic Conference, on the Commit-of war application was based on pragmatic, and not political or
tee’s proposal . . . the experience of the Second World War hadliplomatic considerations:

convinced all concerned that it was necess4ry.”

Common Article 2 of the Four Geneva Conventions of 1949

implemented this recommendati#nThis article states:

In addition to the provisions which shall be
implemented in peace-time, the present Con-
vention shall apply to all cases of declared
war or of any other armed conflict which may
arise between two or more of the High Con-
tracting Parties, even if the state of war is not
recognized by one of them.

22.

It remains to ascertain what is meant by
“armed conflict.” The substitution of this
much more general expression for the word
“war” was deliberate. It is possible to argue
almost endlessly about the legal definition of
“war.” A State which uses arms to commit a
hostile act against another State can always
maintain that it is not making war, but merely
engaging in a police action, or acting in legit-
imate self-defence. The expression “armed
conflict” makes such arguments less easy.
Any difference arising between two States

Since 1907 experience has shown that many armed conflicts displaying all the characteristics of a war, may arise withreaeleihdpy
any of the formalities laid down in the Hague Convention. Furthermore, there have been many cases where Parties tmaecoofitested
the legitimacy of the enemy Government and therefore refused to recognize the existence of a state of war. In the sarteenpayath
disappearance of sovereign States as a result of annexation or capitulation has been put forward as a pretext for nohelseotey of

the humanitarian Conventions.

OfFiciaL COMMENTARY, supranote 10, at 19-20.

23. 1d. at 20 (quoting RPORTOF THE WORK OF THE PRELIMINARY CoNFERENCEOF NATIONAL RED CROSSSOCIETIESFOR THE STUDY OF THE CONVENTIONS AND
oF VARIous ProBLEMS ReLATIVE To THE Rep Cross(Geneva, July 26-August 3, 1946)#ORTON THE WORK OF THE CONFERENCEOF GOVERNMENT EXPERTS
FOR THE STuDY OF THE CONVENTIONS FOR THE PROTECTIONOF WAR VicTiMs (Geneva, April 14-26, 1947)).

24. Id. at 20-21.

25. Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field, Aug. A&, P939T.1.A.S. 3362 [here-

inafter GWS]; Geneva Convention for the Amelioration of the Condition of Wounded, Sick, and Shipwrecked Members at Sed %%g.at2 2-3, T.I.A.S. 3363
[hereinafter GWS Sea]; Geneva Convention Relative to the Treatment of Prisoners of War, August 12, 1949, art. 2-3, B|.&&h&&6Convention Relative to
the Treatment of Civilian Persons in Time of War, August 12, 1949, art. 2-3, T.l.A.S. 3365 [hereinafter GC].

26. See supranote 25.

27. OrriciaL COMMENTARY, supranote 10, at 22-23.
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and leading to the intervention of members of
the armed forces is an armed conflict within
the meaning of Article.2

poses, such as the War Powers Resoldtiohccording to Mr.
Parks, he has provided advice consistent withdthictostan-

dard on numerous occasiofisThese included the treatment of
captured Cuban personnel during Operation Urgent Fury; the

Finally, the Official Commentary specifically addresses the status of downed U.S. Navy Lieutenant Robert Goodman upon
all too frequent occurrence of not just one, but both statescapture by Syrian forces; the treatment of captured personnel
involved in an armed conflict denying that a state of war existsduring Operation Just Cause in 1989; the treatment of captured

between them:

The Convention provides only for the case of
one of the Parties denying the existence of a
state of war. What would the position be, it
may be wondered, if both Parties to an armed
conflict were to deny the existence of a state
of war? Even in that event it would not
appear that they could, by tacit agreement,
prevent the Conventions from applyingt.
must not be forgotten that the Conventions
have been drawn up first and foremost to pro-
tect individuals, and not to serve State inter-
ests?®

personnel, and the status of U.S. personnel captured by Iraqi
forces during Operation Desert Storm in 1991; and the status of
personnel captured during Operation Allied Force in £999.

For the U.S. government, the opportunity to test the validity
of the proposition that a pude factostandard dictates when
the law of war applies arose as a result of the capture of General
Manuel Noriega during Operation Just Cause in 1989. In that
case, the Federal District Court for the Southern District of
Florida confronted the issue of whether General Noriega, then
in U.S. custody pending sentencing for violations of U.S. law,
was entitled to prisoner of war staffisn this rare opportunity
for the judicial branch to address when the law of war applies
to a particular conflict, the court framed the issues as follows:

This evidence, when coupled with the plain language of
Article 2 of the Prisoner of War Convention, clearly indicates
that applying prisoner of war protections is intended to be based
on a purelyde factostandard, with no “political” influence
whatsoevet® Interestingly, this has long been the position of a
distinguished Department of Defense (DOD) law of war expert,
Mr. Hayes Park& Mr. Parks has advised The Judge Advocate
General of the Army on every major prisoner of war issue to
arise since Operation Urgent Fury in 1983.

In a recent interview with the authors, Mr. Parks asserted his
support for applying prisoner of war protections based on a
purelyde factostandard. This standard rejects the relevance of

Before the Court are several questions, but
the ultimate one appears to be whether or not
the Geneva Convention prohibits incarcera-
tion in a federal penitentiary for a prisoner of
war convicted of common crimes against the
United States. To resolve this issue the Court
must consider three interrelated questions:
(1) what authority, if any, does the Court have
in this matter; (2)s Geneva lll applicable to
this case (3) if so, which of its provisions
apply to General Noriega’s confinement and
what do they requiré?

whether the United States, or an adversary, considers hostilitietn addressing whether Geneva 11l applied, the court noted that,
to amount to a state of war. Less relevant is whether the operthroughout the case, the government had “obviated the need for
ation in question is considered a war for domestic legal pur-a formal determination of General Noriega’s stafusy indi-

28. 1d. at 23 (emphasis added).
29. Id.

30. SeeGPW,supranote 9, arts. 2-3.

31. Mr. W. Hayes Parks (Colonel Retired, United States Marine Corps), has occupied the position of Special AssistaigecAttheodate General of the Army
for Law of War Matters during all conflict operations since the war in Vietham. Mr. Parks also serves as an Adjunct @rossGreorge Washington University
School of Law, and American University School of Law. Mr. Parks has written and lectured extensively on law of war retated iss

32. Pub. L. No. 93-248, 87 Stat. 555 (1973) (codified at 50 U.S.C. §§ 1541-1548 (1994)).

33. Interview conducted with W. Hayes Parks, Special Assistant to The Judge Advocate General of the Army for Law of WaDfflet¢tef the Judge Advocate

General, U.S. Army, Rosslyn, Va. (Apr. 23, 1999).

34. Id.

35. SeeUnited States v. Noriega, 806 F. Supp. 791 (S.D. Fla. 1992).

36. Id. at 793 (emphasis added).

37. Id. at 794.
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cating that “Noriega was being and would continue to be
afforded all of the benefits of the Geneva Convent#®nThe

court also noted, however, that the government had never
“agreed that [Noriega] was, in fact, a prisoner of wAr.”
Instead, the government asserted that it had never made a for-
mal decision on the issue of whether personnel captured during

label it, what occurred in late 1989-early
1990 was clearly an “armed conflict” within

the meaning of Article 2. Armed troops
intervened in a conflict between two parties
to the treaty?®

Operation Just Cause were legally entitled to prisoner of warln reaching the conclusion that Operation Just Cause triggered
status®® The court then identified the limited value of this type the protections of the Geneva Conventions, the court relied

of policy-based application of the law of Wawithout a formal
acknowledgment of its binding nature:

The government’s position provides no
assurances that the government will not at
some point in the future decide that Noriega
is not a [prisoner of war], and therefore not
entitled to the protections of Geneval lll. This
would seem to be just the type of situation
Geneva lll was designed to protect agatfist.

Based on the conclusion that this policy-based application of

the law of war did not definitively resolve the issue of General

Noriega’s status, the court went on to determine whether

Geneva lll applied. In holding that the Convention applied to

the General, the court indicated the significance of the language

of Article 2 and the Official Commentary related thereto and

the irrelevance of the “label” used by the government to char-

acterize the conflict:

The Convention applies to an incredibly
broad spectrum of events. The government
has characterized the deployment of U.S.
Armed Forces to Panama on [20 December]
1989 as the “hostilities” in Panama (citation
omitted). However the government wishes to

38. Id.

39. Id.

heavily on the Official Commentary. Perhaps more impor-
tantly, the court also relied on the fact that “the government has
professed a policy of liberally interpreting Article 2."The
court then cited the following Department of State position
regarding applying the Geneva Conventions:

The United States is a firm supporter of the
four Geneva Conventions of 1949 . ... As a
nation, we have a strong desire to promote
respect for the laws of armed conflict and to
secure maximum legal protection for cap-
tured members of the U.S. Armed Forces.
Consequently, the United States has a policy
of applying the Geneva Conventions of 1949
whenever armed hostilities occur with regu-
lar foreign armed forces, even if arguments
could be made that the threshold standards
for the applicability of the Conventions con-
tained in common Article 2 are not met. In
this respect, we share the views of the Inter-
national Committee of the Red Cross that
Article 2 of the Conventions should be con-
strued liberally®

The court went on to hold that General Noriega was indeed
legally entitled to prisoner of war status under Geneva lll.

40. The court cited the following language from government filings in support of this conclusion: “the United States hasforati decision with regard to
whether or not General Noriega and former members of the PDF charged with pre-capture offenses are prisoners ofdvat n.4 (quoting Government Resp.
to Def. Post-Hearing Memo. of Law, Sept. 29, 1992 at 8).

41. This seems to be exactly what is required by the DOD Law of War Program, as implemented by Chairman of the Joirgtaffigfstnfction 5810.01, which
requires:

The Armed Forces of the United States will comply with the law of war during the conduct of all military operations andctétied in

armed conflict, however such conflicts are characterized, and unless otherwise directed by higher competent authopitilgslawilbbwar

principles during all operations that are categorized as Military Operations Other Than War.
CHAIRMAN , JOINT CHIEFS OF STAFF INSTR. 5810.01, MPLEMENTATION OF THE DOD Law oF WAR PRoOGRAM, (12 Aug. 1996) [hereinafter JCSsiTr. 5810.01].
42. 1d. In a supporting footnote, the court stated: “There appears to be some cause for concern about the government chatigmgAfsgpasinsistently stating
that the General has been, and will continue to be, treated as a prisoner of war, the court detected a slight shifrimtéetgawgument at the post-sentencing
hearing.” Id. n.5.
43. Id. at 795.
44, d.

45. Id. (quoting Letter from the State Dept. to the Attorney General of the United States, Jan. 31, 1990, at 1-2).
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This case seems to establish a clear precedent on the issue wf define the nature of a conflict at commands below the strate-
when the United States is obligated to acknowledge that the lavgic level. The purpose of this section is to highlight this
of war applies to captured personnel. The court rejected anynational policy, and discuss the key provisions of the law
“political” considerations as to the nature of the conflict related to prisoner of war treatment that U.S. forces must com-
between U.S. forces and the Panamanian Defense Forcegly with at all times.

Instead, the court followed the Official Commentary guidance
to apply ade factatest for determining applicability. The court When the national level authorities conclude that a conflict
succinctly rejected the significance of the label provided by theis an international armed conflict, determining what law applies
executive branch for the conflict. This unusual judicial inter- is relatively easy. The entire body of the law of war applies. It
pretation of the law of war should serve as a guide for all futureis less clear when the national command authority refuses to
national level decisions related to when the law of war appliesclassify the operation as such. Regardless of how a conflict is
to specific military operations. Based on the “principles and defined at the strategic or national level, there is no shortage of
spirit” of the law of war, this approach will enhance the likeli- guidance on how tactical and operational commands must han-
hood that captured U.S. personnel will be treated as prisonerslle captured personnil.
of war in accordance with international law.
Until otherwise directed by competent higher authority,

commanders and their legal advisors should assume that the full

Prisoner of War Issues at the Operational and Tactical body of the law of war regarding the treatment of captured per-

Level sonnel applies in all military operations. This baseline rule is
not contingent on how the operation might later be character-

As discussed above, there may be a host of political andized?”
legal reasons to classify a crisis or military operation as some-
thing other than “international armed conflict.” These pres-
sures at the national level may leave soldiers in the field with a

less than precise legal description of the conflict that they are  Tpe Secretary of the Army is the executive agent for admin-
about to enter. istering the DOD Prisoner of War Progr&mPersonnel cap-
tured or detained by U.S. Armed Forces are to be handed over
Therefore, commanders and their legal advisors at the operyg the U.S. Army Military Police as soon as practi#aDnce
ational and tactical level may be confused as to what lawjp the “care, custody, or contré"of U.S. forces, captured or
applies in a given military operation. Commanders at these levetained personnel may not be transferred to any other entity
els cannot afford to play guessing games as to what type of congytside the DOD without the approval of the Assistant Secre-
flict they are entering. Their legal advisors should not be tary of Defense for International Security Affairs (ASD (ISA)).
expected to decipher the applicable law. Therefore, nationalrhe judge Advocate General of the Army, in coordination with
level leaders drafted policy gap-fillers, which nullify the need tne Army General Counsel and the General Counsel of the

Initial Disposition

46. Part of the impetus for this article was the numerous questions that the International and Operational Law Depdréndentget Advocate General’'s School
received “from the field” regarding the law of war relative to the treatment of prisoners of war as a result of the AneBeglian soldiers captured in and around
Kosovo. Questions came from every level within the DOD. While the International and Operational Law Department is airesasroef have the authority to
provide official opinions on behalf of the DOD, the U.S. Army or The Judge Advocate General.

47. DeP'T oF DEFENsE DIrR. 5100.77, DOD bw oF WAR ProgrAM (Dec. 9, 1998) [hereinafter DODi 5100.77]. “The Heads of the DOD Components shall:
Ensure that the members of their Components comply with the law of war during all conflicts, however such conflicts arezathractl with the principles and

spirit of the law of war during all other operationsd: para. 5.1, 5.3. The directive requires, therefore, as a matter of policy, that the law of war apply to all conflicts.
Although “conflict” is not defined, a plain meaning interpretation suggests that DOD personnel are to comply with the dfitHeoldyv of war whenever they are
involved in hostilities or where hostilities are likely. In military operations where there is less of a chance of actagltherffrinciples and spirit of the law of

war” must be followed. The Directive does not explain what constitutes the principles of the law of war. Thereforeeedtthrad@and tactical level, the law of

war should be applied in non-conflicts unless and until directed otherwise. In implementing this directive, the ChaienlminvfGhiefs of Staff established:

The Armed Forces of the United States will comply with the law of war during the conduct of all military operations andctétied in

armed conflict, however such conflicts are characterized, and unless otherwise directed by competent authorities, wilbappfytar prin-

ciples during all operations that are categorized as Military Operations Other Than War.
JCS NsTR, supranote 41, para. 4a.
48. DxP'T oF DEFENSE DIR. 2310.1, DOD RoGRAM FOR ENEMY PrisSONERSOF WAR (EPOW)AND OTHER DETAINEES, para. D2 (Aug. 18, 1994) [hereinafter DOD
Dir. 2310.1]. The principal assistant to The Judge Advocate General in this area is the Chief, International and Operatifie¢ ladihe Judge Advocate Gen-
eral.

49, Id. para C4.

50. Id. para. C3.
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DOD, is specifically designated as the legal advisor for the conflict. Thus, commanders at the operational and tactical level
Enemy Prisoner of War PrograéfnCommanders of the Unified need not engage in “conflict characterization” for the purposes
Combatant Commands have the overall responsibility for pris-of handling captured or detained persorthefThese command
oner of war operations in their theaters and are directed to issutevels must be prepared to comply with all of the law in this
appropriate plans, policies, and directives, consistent with thisarea during military operations.

DOD progran®?

As the DOD executive agent, the Secretary of the Army has Primary Protections Required by the Law of War
promulgated a multi-service regulation covering how enemy
prisoners of war, retained personnel, civilian internees and The policies cited above are silent as to what requirements
other detainees are handled. This regulation applies to thén the law of war rise to the level of “principle.” The signifi-
Army, Navy, Air Force, and Marine Corps and their reserve cance of this silence is that it results in an absence of definition
components when on active duty in a Title 10 st&tdshis reg- of what law of war rules are cognizable under this national level
ulation seeks to implement international law, “both customary mandate. This lack of specific policies is beneficial in that it
and codified,® related to captured and detained personnel dur-provides flexibility to the commander on the ground. From the
ing military operations, including military operations other than perspective of the legal advisor, however, the benefit can also
war. In cases where there are discrepancies or conflictde a curse, due to the lack of specificity regarding what the
between the regulation and codified international law, however,commandemustdo. Therefore, this article offers the follow-
the codified law (usually in the form of treaties) takes prece-ing as “primary protections” that must be afforded to all cap-
dence” tured personnel in all military operations.

The GPW establishes the protections owed to captured

As Executive Agent, the Secretary of the Army’s policy is enemy personnel by a detaining poieilhis comprehensive
that all persons “captured, detained, interned, or otherwise heldreaty contains 143 articles and numerous annexes. While all of
in U.S. Armed Forces custody during the course of conflict will these provisions are technically binding during international
be given humanitarian care and treatment from the momentarmed conflict, some are logically more significant than others.
they fall into the hands of U.S. forces until final release or repa-These core provisions are the “primary protections” or “princi-
triation.”™® Moreover, all persons taken into custody are to be ples of the convention.”
afforded the protections of the 1949 Geneva Convention Rela-
tive to the Treatment of Prisoners of War (GPWintil their In operations short of armed conflict, some of the less signif-
legal status is determined by competent auth#rity. icant protectiorf$ arguably fall short of being “principles” of

the law of war? Instead, they may be more accurately

This regulation, therefore, establishes a clear mandate: U.Sdescribed as the “details” or “specifics” of the law of war.
forces must comply with the full body of the law of war with
respect to captured enemy personnel, regardless of the type of

51. Id. para. D2g.
52. Id. para. D4.

53. U.S.BFP'T oF ARMY, ReG. 190-8, U.S. BP'T oF NAVY INSTR. 3461.6, U.S. BP'T oF AIR FORCE, SECRETARY OF THE AIR FORCEINSTR. 31-304, U.S. MRINE
CorPSORDER 3461.1, KEMY PRISONERSOF WAR, RETAINED PERSONNEL CiVILIAN INTERNEESAND OTHER DETAINEES (Oct. 1, 1997) [hereinafter AR 190-8].

54. |d. para. 1-1b.

55. Id. para. 1-1b(4).

56. Id. para. 1-5a(1).

57. GPWsupranote 9.

58. AR 190-8,supranote 53, para. 1-5a(2).

59. GPW,supranote 9. Atrticle 2, referred to as Common Article 2 because it is common to all four of the 1949 Geneva ConventionshexpternSeneva
Conventions apply in declared wars and in any other conflict between two or more contracting parties “even if the siateaifreeognized by one of themid.
This does not mean, however, that the characterization issue is irrelevant. Requirements based on policy, rather thallyayieartpe commander more flexi-
bility. Therefore, judge advocates should be prepared to characterize the conflict—to inform a commander when he is eexjsEsed matter of law, rather that
policy, or vice versa.

60. AR 190-8supranote 53, para. 1-1a(3). Although the Protocol Additional to the Geneva Conventions of 12 August 1949, and Relatingetctitre ¢frdictims

of International Armed Conflicts (Protocol 1) includes provisions on prisoners of war, the United States is not a padtyold.PFatrthermore, the articles related

to prisoners of war in Protocol | focus more on prisoner of war “status” rather than the protections owed to prisonertaginedk, Annex to the Convention, also
contains rules regarding the treatment of prisoners of war. This Convention, however, was expanded and modified by the GPW.
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It may not always be possible, or even proper, to complycompel a prisoner to provide this information, however.
with every requirement of the GPW in all military operations Instead, such a prisoner should be treated as if he holds the low-
short of war. In such cases, the commander should try to adherest enlisted rank. Prisoners may also be interrogated and
to the “spirit’®® of the GPW, and should, at a minimum, provide asked any question concerning anything believed by a com-
the primary protections, or principles, delineated therein. Whatmander or intelligence operative to be within the prisoner’s
follows, then, is a suggested list of the core protections pro-knowledge. The use of physical or mental coercion to acquire
vided by the law of war, that is, those that may be viewed as theénformation is prohibited, no matter how valuable that informa-
principles of the law of war relative to the treatment of prison- tion may be’l
ers of war.

This seemingly vague and ambiguous standard of humane

Non-Combatant StatusPerhaps the most important of all treatment is actually the crux of the Geneva Conventfoms.
the benefits afforded to a prisoner of war is that of non-combat-creating guidelines for the handling of captured enemy person-
ant statu$—the prohibition against killing or wounding an nel, U.S. personnel should adopt a “do unto others” approach.
enemy who has laid down his arfasThis prohibition applies =~ Humane treatment will usually be provided if U.S. personnel
for the duration of detention. Thus, not only is the detainee no“test” their actions against a simple standard: would they con-
longer a legitimate target, the detaining party may not kill sider their treatment of captured enemy personnel objectionable
captive prisoner& if similar treatment was afforded their fellow soldiers or subor-

dinates in the hands of the enemy? Importantly, captured

Humane TreatmentRrisoners must be treated humanely at enemy personnel are generally referred to as prisoners of war;
all times® Captured personnel should be protected from mur-they are not to be thought of as “criminals.”
der, mutilation, violence, torture, corporal punishment, sensory
deprivation, collective punishment, and humiliatf®nPrison- No Medical or Scientific Experimentd-argely as a result of
ers must, upon request, provide their name, rank, service numwholly meritless medical experiments conducted on prisoners
ber, and date of birt. No force or coercion may be used to of war during World War If? the GPW prohibits conducting

61. See, e.g GPW,supranote 9, art. 28 (“Canteens be installed in all camps, where prisoners of war may procure foodstuffs, soap and tobacecoyeadicies

in daily use.”jd. art. 38 (“The Detaining Power shall encourage the practice of intellectual, educational, and recreational pursuits,ggrogs antbngst prisoners,
and shall take the measures necessary to ensure the exercise thereof by providing them with adequate premises andipetassgrydequt. 120 (stating that
prisoners are to have wills drawn up so as to satisfy the conditions of validity imposed by their own dduatty),7 (stating that the will should be drafted after
consulting with an attorney).

62. DOD Dr. 5100.77 supranote 47.

63. Id.

64. ‘Prisoner of war status” is a legal term of art. To receive the full benefits of the law of war relative to the tadfgtnssrters of war, a captured enemy must
meet the conditions laid out in Articles 2 and 4 of the GPW. Article 2 describes the type of conflict that must be inwiogget the convention. Assuming the
Article 2 requisite conflict requirement is met, the captive must then meet the individual criteria laid out in Articlerd.s¥fius is questionable, the captive must

be treated as a prisoner of war with all the protections that status provides, unless and until he or she is deternbieentitiethto status by a competent tribunal.
GPW,supranote 9, art. 5. The proper procedures for conducting an “Article 5 Tribunal” are established in ARU®@&&te 53, para. 1-6. This article presupposes
that the requirements of status are met or, that as a result of policy reflected in the DOD Law of War Program, DOD DIRsdi@d.ate 47, that treatment as a
prisoner of war is extended even though the captive may not be entitled to status as a matter of law.

65. Id. art. 13; Hague I\supranote 19, art. 23(c).

66. GPWsupranote 9, art. 13ut seeGPW,supranote 9, ch. lll. Prisoners of war may be charged and punished by the detaining power for post capture violations
of the detaining power’s law, providing that its own personnel are subject to the same laws and procedures. This mhg inghedéion of the death penalty for
particularly egregious offenses, such as the murder of fellow prisoners diwart. 42. Deadly force may used to prevent escape after warnings appropriate to the
circumstances are given. According to the official commentary, warnings may be given verbally, may be given by mearespbellssttc., or given by warning
shots. The official commentary points out that since the GPW requires “warnings,” at least two should bergicen. @MMENTARY, supranote 10, at 246.

67. Id. art. 13.

68. Id.; see als®AR 190-8,supranote 53, para. 1-5(b), (c).

69. GPWSsupranote 9, art. 17.

70. OriciaL COMMENTARY, supranote 10, at 158-61. While this may appear an insignificant consequence for obstinate prisoners, there are many beeefits accor
to prisoners of war based on rank. For example, privates may be forced to perform manual labor, while noncommissioretoffitezss may notSeeinfra

note 93.

71. GPWsupranote 9, art. 17see alsdOrriciaL COMMENTARY, supral0, at 163-64.

72. G riciaL COMMENTARY, supranote 10, at 140.
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medical and scientific experiments on prisoners or’fvaaris- will be treated humanely, and may therefore see the media as

oners are not to be used as “guinea-pigsthe GPW does not, the medium to convey this message to enemy troops.

however, prevent the use of experimental medicines or tech-

niques where the sole object of the proposed treatment is the Captured prisoners of war are not always considered heroes

prisoners’ health or dental cafe.For example, a new drug by their own leaders, howeV&r.Prisoners returning home are

developed to combat the harmful effects of nerve agents,often subject to severe punishmé&nt-urthermore, an enemy

administered to U.S. forces before approval by the Federalsoldier’s family may be placed at risk if the soldier is known to

Drug Administration, might also be issued to enemy prisonersbhe a prisoner of wa&f. Therefore, there are significant policy

of war. concerns related to using the media to display captured enemy

personnef® A significant “reciprocity” concern also exists: an

Protection from Insults and Public CuriosiyCaptive enemy might respond by compelling U.S. prisoners to publicly

enemy personnel are to be treated with honor and reSpect. “confess to war crimes” or make similar stateméhts.

“The prisoner of war must be viewed by his guard as an

unhappy enemy and must be treated accordingly: administra- Army regulations now prohibit the filming, photographing,

tive officials and guards alike must be considerate of the sensiand video taping of individual captured enemy personnel for

bilities of soldiers who have tasted defeat, and any persecutiorother than facility administration or intelligence purpo®es.

based on their misfortune is prohibited."To protect their Group, area wide, or aerial photographs of the facilities may be

honor, captured enemy personnel must be protected frontaken only if the senior military police officer in the facility

insults and “public curiosity™ commander’s chain of command approves it.

Although the GPW indicates that this prohibition includes  Equality of Treatmert-As a general rule, all prisoners must
parading prisoners of war through towns or caging them inbe treated alike, without distinction based on race, nationality,
areas accessible to the general public, the question of whethewrligious belief, political opinions, or “any other distinction
to allow the media to film enemy captives in U.S. control is not founded on similar criterie€” There are some specific excep-
specifically addressed. The GPW does not specifically forbidtions to this rule of non-discrimination, however. Absolute
filming or photographing prisoners of war. Commanders may equality, without considering the relevant circumstances of the
desire to use such a technique to prove that prisoners are beingdividual, is itself a form of discriminatiof§. For example,
treated properly. Commanders may also believe enemy soldissimilar treatment may be based on r&ngex® religious
diers are more likely to surrender if they are convinced that theyaccommodatioft aptitude for worlke? age?® or state of healtPf.

Further, the Official Commentary explains that additional crite-

73. A. BRACKMAN, THE OTHER NUREMBBERG: THE UNTOLD STORY OF THE Tokyo WAR CRIME TRIALS (1987); GORGEJ. ANNAS & MIcHAEL A. GRODIN, THE
NAzI DocTorRsSAND THE NUREMBERG CoDE, HUMAN RIGHTS IN HUMAN EXPERIMENTATION (1992); United States v. Karl Brandt,1 TRiALs oF WAR CRIMINALS
BerorRETHE NUREMBURG MILITARY TRIBUNALS UNDER ConTROL Councit Law No. 13 (1950); Jon M. Harknegsuremberg and the Issue of War-Time Experi-
ments on U.S. Prisonerad76 JAMA 1672 (1996); &riciaL COMMENTARY, supranote 10, at 141.

74. GPWsupranote 9, art. 13.

75. CrriciaL COMMENTARY, supranote 10, at 141.

76. 1d.; GPWsupranote 9, art. 13.

77. GPWsupranote 9, art. 14.

78. CriciAL COMMENTARY, supranote 10, at 145.

79. Id. at 141;see alsd@GPW,supranote 9, art. 13; Trial of Lieutenant General Kurt Maelzer, Case Neeg@nted inUNITED NATIONS WAR CRIMES COMMISSION,
Xl Law ReporTsorF TriaLs oF WaAR CriMINALS 53 (1949) (noting that Maelzer was convicted for parading U.S. prisoners of war through Rome).

80. Rev. Robert F. GradVhe Evolution of Ethical and Legal Concern for the Prisoner of Bfagies in Sacred Theology, n.218, The Catholic University of Amer-
ica; OrriciaL COMMENTARY, supranote 10, at 512; R.C.iklcorANI, PRisoNERSOF WAR 180-186 (1982).

81. Iraqi Deserters Weary of Bombingr. WorTH STAR-TELEGRAM 1, Feb. 12, 1991 (noting that surrendering Iraqi soldiers were threatened with execution upon
return).

82. U.S. BP'T oF DEFeNsg ConbucT ofF THE PErRsIAN GuLF WAR: FNAL ReporTTO CoNGRESSO-18 (1992) [hereinafterifaL ReporT]; Prisoners of War
GANNETT NEws SERv., Feb. 27, 199 vailable inWESTLAW, ALLNEWS database (noting that Saddam Hussein threatened to kill the families of Iragi soldiers that
surrendered).

83. FNAL ReoRrT, supranote 82;see alsoN. Hayes ParksThe Gulf War: A Practitioners View0 Dck. J. NT'L L. 393, 418 (1992); Memorandum, Assistant

Secretary of Defense for Public Affairs, subject: Photography of Enemy Prisoners of War (Feb. 2, 1991); Gordon Risiusl & Mitthae, The Protection of
Prisoners of War Against Insults and Public Curios95 N1'L Rev. ReEp CrRoss298 (July-Aug. 1993).
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ria could be establishé@l. In short, discrimination is not per- Free Maintenance and Medical Caréisoners have a

mitted when it is of an adverse nature, but it is acceptable if theright to quarterg® food and watet, clothing?® hygiene facili-

purpose is a good faith attempt to further the notions of respecties? and medical car®® These obligations require enemy

and protection. prisoner of war projections and planning by each level of com-
mand.

84. RNAL RepoRT, supranote 82;see also The Fragile Rules of WEBconomisT, Jan. 26, 1991, at 22. This article discusses the GPW and the display of battered
and bruised American pilots on television advocating that the U.S. end the war with Iraq. The article speculates timatytbrdamneebeen used to obtain statements,
noting the obvious injuries and trauma, and that one pilot had mocked his captors’ accent. In Operation Allied Force,indfbs@m American soldiers were
shown on Serbian television within hours of sending a radio message that they were under fire and being listed é2emlekin¢d. Cushman, J8,G.l.'s Missing

in Macedonia After They Reported Attadky. Times, Apr. 1, 1999, at Alsee alsdBradley Graham & Daniel Williamg).S. Soldiers in U.N. Force Apparently
Captured WasH. PosT, Apr. 1, 1999, at A22. President Clinton, British Foreign Secretary Robin Cook, and others, protested the showingiefdtoa seldvision.

Some argued that doing so was a violation of Article 13, GPW. The soldiers had obvious injuries that appeared congstartseithof physical struggl&ee
President Clinton on Kosoyé&xcerpts from Remarks Made in Washington DC, Apr. 2, 1988p #/www.state.gov/iwww/regions/exirsee also NATO Will Hold
Milosevic Responsible for Safety of Captured US Soldkersnce FRANCE-PRESSE Apr. 1, 1999availableon WESTLAW, ALLNEWS.

The assertion that showing the prisoners on television is illegal, absent being coerced into making statements or beirg lslnoiliating fashion, is ques-
tionable. In this case, the benefits to the prisoners of being shown on television arguably outweighed any “insult” atihUthily may have experienced. They
were accounted for, the fact they were in Serb control was irrefutable, a record of their condition upon capture wae torastzgeel, and they had the satisfaction
of knowing that the world, the United States and their families knew all this as well. The protections of the GPW agaiigtyiuahd humiliation belong to the
prisoner of war, not to the sending state and its policies. In cases such as this, where the prisoners do not appeantodesgedinto to making anti-American
statements, protests against showing American captives on television may ultimately prove to be counterproductive.

85. AR 190-8supranote 53, para. 1-5d.

86. Id.

87. GPWsupranote 9, art. 16see alsAAR 190-8,supranote 53, para. 1-5b. Unlike the GPW, AR 190-8 also lists sex as a criterion for which different treatment
is not appropriateSee infranote 93. However, the drafters of the treaty clearly saw times when discrimination based on gender was appropriateuineeveln req

is possible that in the future, U.S. forces may capture prisoners of war from many different cultures. Certain cultureamdagodee gender based discrimination.

For example, some may desire segregated housing or hygiene facilities, both of which are required by the GPW. The GEW prisaoess honor, not necessarily

U.S. social and cultural norms and policies. It is appropriate, therefore to read the Army regulation prohibiting discringised on sex in the spirit of the GPW,
which allows discrimination based on gender where it is not of an “adverse natereciAO CoMMENTARY, supranote 10, at 154.

Moreover, the GPW does, in the area of housing, also allow for segregation based on nationality, language, and custasthey lmgnot separated from
their sending state armed forces. GRWjranote 9, art. 22. In World War II, many Jewish Americans were separated from other American prisoners and were sent
to work in lave labor campsSeeMiTcHELL G. BARD, FORGOTTENVICTIMS: THE ABANDONMENT OF AMREICANS IN HITLER'S CaMPs (1994). The official commen-
tary to the GPW explains however, that a facility commander may separate soldiers of the same army where it is necessaridstifgeactivities. &iciaL
CoMMENTARY, supranote 10, at 185. Not all soldiers in a given army come from the same culture or political background. Some may be amhpeiptsally
opposed to their nation’s policies. During the Korean conflict, in one UN prisoner of war camp, North Korean activist pnisictezes] a number of their fellow
prisoners who were sympathetic to South Korea and captured the camp comrBaeér. TER G. HERMES, TRUCE TENT AND FIGHTING FRONT 232-63 (1966).

88. OGriciaL COMMENTARY, supranote 10, at 154.

89. GPWsupranote 9, arts. 39, 40, 43, 45, 49, 60, 89, 97, 98.

90. Id. arts. 14, 25, 29, 49, 88, 97, 108.

91. Id. arts. 22, 26, 34.

92. Id. arts. 49, 53, 62.

93. Id. arts. 49, 45.

94. Id. arts. 30, 49, 55, 92, 98, 108, 109, 110, 114.

95. G riciaL COMMENTARY, supranote 10, at 154.

96. GPWsupranote 9, art. 25. The quarters must be as a favorable as those of the soldiers running the facility. The prisoners nedigtéocoomstruct their
own quarters with materials provided by the detaining party if all the requirements with regard to labor &deartet.49-54; @riciaL COMMENTARY, supranote

10, at 193.

97. GPWsupranote 9, art. 26. Prisoners should be allowed to participate in preparing their food. Collective punishment involvingdhéngitf food is pro-
hibited. Camp commanders must take into account the prisoners’ unique dietaryldeeds.

98. Id. art. 27. Commanders must take into account the weather and work being performed by the prisoner. Prisoners must @&dddeedlotneir badges of
rank, nationality, and decorationkl. art. 40.

JUNE 1999 THE ARMY LAWYER « DA-PAM 27-50-319 11



Early in a conflict, when only expedient prisoner of war quently were subjected to acts of reprisal. The prisoners in cus-
camps have been established, commanders may want to housedy, however, are likely completely innocent of alleged on-
captured enemy personnel in civilian or military confinement going violations of the law of war committed by the sending
or correctional facilities. It may be in the prisoners’ best inter- state. Now, the GPW clearly states that prisoners of war cannot
ests to be temporarily held in a confinement facility. Such abe made the objects of repridl.
facility would be capable of providing for them shelter, food,
and medical care. However, as with the other GPW protections, The Protecting Power and the ICRdraditionally, a pro-
it is the prisoners’ best interests, not the detaining power’s con+tecting power is a neutral third state, agreed upon by the state
venience that must be considered. Therefore, such facilitieparties to a conflict, which seeks to protect the rights and wel-
may be used only if in the prisoners’ best inter&sts. fare of the prisoners of w&t The GPW codified the concept

of the protecting power as it relates to prisoners of'%ain
No Reprisals on Prisoners of WaiPrisoners of war may  this century, however, there have been few occasions where

not be the objects of reprisél. protecting powers have been appoirttéd.
Reprisals are acts of retaliation in the form of The drafters of the GPW recognized that prisoners of war
conduct which would otherwise be unlawful, might not be afforded oversight when parties to the conflict
resorted to by one belligerent against enemy either would not or could not agree on a protecting power. As
personnel or property for acts of warfare a result, subject to the consent of the parties to the conflict, the
committed by the other belligerent in viola- GPW allows the ICRC, or any other acceptable private organi-
tion of the law of war, for the purpose of zation, to perform the protecting power functiéh.
enforcing future compliance with the recog-
nized rules of civilized warfaré? Representatives of the protecting power are to be allowed to

visit all places and premises where prisoners of war are being

The law of war has not always forbidden reprisals againstheld. The protecting power representatives are to have full
prisoners of war. Because of their availability to the enemy andpower to choose where to visit. They are to be allowed to inter-
their helpless and vulnerable situation, prisoners of war fre-view prisoners without witnesses present. Their visits may not

99. Id. art. 29. This includes baths or showers, sanitation facilities, sufficient water and soap for their person and theill teufatrijities must be maintained in
a clean condition. The facilities must be open during the day and at tdght.

100. Id. art. 30. Every camp must have an adequate infirmary with separate wards for contagious or mental disease. The detaimirsy g@bevept to procure
whatever medical or hospital care a prisoner may need, at no cost to the pidoner.

101. Id. art. 22. There may be other benefits to using such facilities. For example, virtually all prisoners are instructed tesattpenph capture. Arguably,
holding them in a secure facility would provide a greater level of physical protection, because the guards are traineldyaimhtiodstacles established to prevent
inmates from escaping are such that the guards are less likely to have to use deadly force to thwart such attemptoteedersamot-bnly might a prisoner fall
victim to the criminal inmates or overzealous guards unable to distinguish the difference between prisoners of war asdther@RraV is clearly concerned with
the psychological well being of the prisoner of weeOrrFiciaL CoMMENTARY, supranote 10, at 182-183. At a minimum, however, a prisoner of war in a confine-
ment facility must be segregated from the criminal population, must be allowed to wear his or her uniform and decoralimddarel given as much freedom
within the facility as is feasible, based on security and safety considerations. Finally, such a situation should onbydrg temature.

102. Id. art. 13.

103. U.S. BP'T oF THE ARMY, RELD MANUAL 27-10, RPRISALS 177 (1956).

104. GriciaL CoMMENTARY, supranote 10, at 141-142. The commentary also points out that reprisals rarely solve the abuse on the other side and merely generat
a vicious circle of reprisal and counter-reprisal.

105. FbwaRrD S. LEVIE, 59 NTERNATIONAL LAW STUDIES, PRISONERSOF WAR IN INTERNATIONAL ARMED CoNFLICcT 255-293 (1977); icorANI, supranote 80,
at 158-161.

106. GPWsupranote 9, art. 8.

107. Levig, supra notel05; HnGoraNi, supranote 80.

108. GPWsupranote 9, arts. 9, 10.
It must be remembered that the International Committee of the Red Cross is today, as when it was founded, simply a @atiatevaisiso
its headquarters at Geneva, composed solely of Swiss citizens recruited by co-option. It is therefore neutral by definiticlependent of
any Government and political party. Being the founder body of the Red Cross and the promoter of all the Geneva Coniganyitnaslition

and organization better qualified than any other body to help effectively in safeguarding the principles expressed innti@n€onve

OfFiciaL COMMENTARY, supranote 10, at 107.
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be prohibited except for reasons of “imperative military neces-  The right of repatriation however, is based on the premise
sity, and then only as an exceptional and temporary meathat it will be the prisoner’s natural desttg.In demanding that
sure.’®® The ICRC is to enjoy these same rights and access t@ prisoner be repatriated at the end of hostilities, the drafters
prisoners of wat’® Commanders must understand that facili- also considered the possible need to protect prisoners from
tating such unlimited access is the legally sanctioned method ofthemselves. Accepting offers from the detaining power to
“showing the world” that the prisoners are being well treated remain after hostilities have ceased may at the time seem
and cared for. advantageous; but may, in the long run, be less than des#able.
Finally, a prisoner of war continues to be a member of his coun-

No Renunciation of Rightsdader “no circumstances” may  try’s armed forces and therefore owes a duty of allegiance to
a prisoner renounce, in whole or in part, any right or protectionthose armed forces!
provided by the GPW!! Prisoners are in very coercive envi-
ronments in which their ability knowingly and voluntarily to A prisoner’s request not to be repatriated should be granted
renounce certain of their rights is questiondHeln such an only if the captive, upon return, may be subject to, “unjust mea-
environment, it is possible to imagine a prisoner being willing sures affecting his life, liberty, especially on grounds of race,
to participate in medical experimettor to labor in direct sup-  social class, religion or political views, and that consequently
port of the detaining power’s military effoft. repatriation would be contrary to the general principles of inter-

national law for the protection of the human beift§.No pro-

The under “no circumstances” rule may be overly simplistic, paganda may be used to convince the prisoner to object to
however!’®* Read in conjunction with GPW, Article 6, it repatriation; supervisory bodies must be able to satisfy them-
appears that a prisoner may not renounce his rights but magelves that the requests have been made freely and in all sincer-
agree to an advancement of rightsFor example, prisoners of  ity.1?®
war have the right to repatriation immediately upon the end of
hostilities” Must a commander forcibly repatriate a prisoner ~ Combatant Immunity+rdelibly linked to non-combatant
of war when the prisoner does not want to return home out ofstatus is combatant immunity. Ordinarily, nation states are free
fear for his safety? There are examples of prisoners beingo define and to prosecute criminal activity engaged in within
allowed to seek asylum rather than be repatrigted. their borders or committed by or against their citizens. Obvi-

109. GPWsupranote 9, art. 126.

110. Id.

111. Id. art. 7.

112. GriciaL COMMENTARY, supranote 10, at 89.
113. HNnGoORANI, supranote 80, at 111.

114. United States and Others v. Herman W. Goering and Others, International Military Tribunal, Nuremberg, 82 WMlasor WAR CrRIMINALS 411 (1946);
United States v. Erhard Milch, U.S. Military Tribunal, Nurembergr®2T oF MAJorR WAR CRIMINALS 773 (1947).

115. Levig, supranote 105, at 92.

116. Id. at 91-93; @riciaL CoMMENTARY, supranote 10, at 90-91; NGorANI, supranote 80, at 183-84.

117. GPWsupranote 9, art. 118.

118. SeeDavid J. MorrissFrom War to Peace: A Study of Cease-Fire Agreements and the Evolving Role of the United 3é&tond, Nt'c L. 801, 880-888
(1996); Jan P. Charmatz & Harold M. WRepatriation of Prisoners of War and the 1949 Geneva ConveBovLe L.J. 391-515 (1953); Howard W. Leviater-
national Aspects of Repatriation of Prisoners of War During Hostilities: A R&plm. J. NT'L L. 232-43 (1973). However, as Pictet points out, at the time of the
Korean Conflict, none of the parties had ratified the Geneva Conventions and therefore were not binding on the parties.p#vtids did state their intention to
apply the “principles” of the Conventions, the Official Commentary makes it clear that the Korean War must not in anywsigidred@necedent to the application
of Article 118. @riciaL CoMMENTARY, supranote 10, at 543-546.

119. Id. at 547.

120. Id.

121. Id.

122. 1d.

123. Id. at 548. Individuals forced to enlist in the enemy state’s military, such as during occupation, and deserters that hasetgdhe ememy side, are not
covered by Article 118.
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ously, before capture, many prisoners of war participate in  Before capture, the captive must have been a member of the
activities that are, during times of peace, generally consideredegular armed forces of a party to a conflict or be a member of
criminal. For example, it is foreseeable that soldiers will be a militia or organized resistance movement belonging to a party
directed to kill, maim, assault, kidnap, sabotage, and steal into the conflictt?® Members of militias and resistance organiza-
furtherance of their nation state’s objectives. In international tions must meet four additional criteria for prisoner of war sta-
armed conflicts, the law of war provides prisoners of war with tus!?” These criteria are:
a blanket of immunity for their pre-capture warlike déts.

(1) Commanded by a person responsible;

The receipt of combatant immunity upon capture comes (2) Have a fixed distinctive sign recogniz-
with a heavy pre-capture price. The protections of the GPW able at a distance;
and combatant immunity are available only to those involved in (3) Carry arms openly; and
an armed conflict of an international nature where they clearly (4) Conduct operations in accordance with
distinguished themselves as combatants before caftuhe. the laws and customs of wéf.

other words, there is quid pro quoelement to combatant

immunity. That is, persons entitled to immunity for pre-capture  As a general rule, this immunity is not available to combat-

war-like acts must have made themselves legitimate targetants involved in internal armed conflicts such as civil ifrs.

while performing those acts. Insurgents threaten the very essence of the state; therefore, if
the state has the authority to prosecute anyone, it should be

124. SeeHingoRrANI, supranote 80, at 9; Christopher C. Burri®ge-Examining the Prisoner of War Status of PLO Feayd®#®N.C. J.i7'L L. & Com. ReG. 943,
967-979 (1997); Robert K. Goldmanternational Humanitarian Law: Americas Watches Experience in Monitoring Internal Armed Coflioes U. J. NT'L L.

& PoL’y 49, 56-58; Laura Lopeglncivil Wars: The Challenge of Allying International Humanitarian Law to Internal Armed Confietsl.Y.U. L. Rev. 916, 933-
936 (1994); Waldemar A. SolNon-International Armed Conflict81 Am. U. L. Rev. 927, 928-933 (1982); Waldemar A. Sdlfhe Status of Combatants in Non-
International Armed Conflicts Under Domestic and Transnational Pracdi8edv. U. L. Rev. 53, 57-61 (1983); Brian D. TittemorBelligerents in Blue Helmets:
Applying International Humanitarian Law to United Nations Peace Operat@®&an. J. NT'L L. 61, 68-72 (1997).

The GPW does not specifically mention combatant immunity. As discussed in the above listed articles, it is considersdrtabg ioternational law. More-
over, it can be inferred from the cumulative affect of protections within the GPW. For example, Article 13 requires tieas piasde killed, and Article 118 requires
their immediate repatriation after the cessation of hostilities. Although Article 85 does indicate that there are timesomeefovar may be prosecuted for pre-
capture violations of the laws of the detaining power, the Official Commentary accompanying Article 85 limits this jurisdastiptwo types of crimes. A prisoner
may be prosecuted only for: (1) war crimes, and (2) crimes that have no connection to the state of war. For exampteertioé \was may have been involved in
selling illegal drugs in the detaining power’s territory prior to hostiliti®seUnited States v. Noriega, 806 F. Supp. 791 (S.D. Fla. 1992).

125. GPWsupranote 9, arts. 2, 4.
126. Id. art. 4.

127. 1d. The GPW does not specifically state that members of the regular forces must wear a fixed insignia recognizable from Hdisewee as with the
requirement to be commanded by a person responsible, this requirement is arguably part and parcel of the definitiom afmeddutae. It is unreasonable to
believe that a member of a regular armed force could conduct military operations in civilian clothing, while a membelitid threesistance groups cannot. Should
a member of the regular armed forces do so, it is likely that he would loose his claim to immunity and be charged as arsgiegalacombatant. elvi, supra
note 105, at 36-38.

128. Id. The Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of Inteknagah@bnflicts (Protocol

1) significantly reduces these requirements for militias and resistance groups. Atrticle 44 of Protocol | requires onfgkibet ofehese groups involved in inter-
national armed conflict distinguish themselves from civilians by carrying their arms openly during and immediately pronesthicg.aMost significantly, this
means that there is no requirement for members of guerrilla groups to wear uniforms or distinctive emblems. This allowsfgembéia forces to clandestinely
move in and out of the civilian population except during actual combat operations. This blurring of the line betweeraciditangatants would have the tendency
of placing civilians at greater risk.

Inevitably, regular forces would treat civilians more harshly and with less restraint if they believed that their oppoadnte wepose as
civilians while retaining their right to act as combatants and their prisoner of war status if captured. Innocent civldhtievedore be made
more vulnerable by application of the Protocol.

Abraham D. SofaeAgora: The U.S. Decision Not to Ratify Protocol | to the Geneva Conventions on the Protection of War Victim820®nt.). NT'L L. 784,

786 (1988). The United States has officially objected to the relaxation of the rules concerning distinction in Prato@ddaham D. Sofaer, The Position of the
United States on Current Law of War Agreements: Remarks of Judge Abraham D. Sofaer, Legal Advisor, United States Defsaat®¢danfiary 22, 1987),2

Am. U.J. NT'L L. & PoL’y 460, 463 (1987); Howard S. Levihe 1977 Protocol | and the United Statd8 Sr. Louis U. L.J. 469, 473-477 ((1993). For a contrary
opinion by a high ranking U.S. Department of State offisieéGeorge H. AldrichCivilian Immunity and the Principles of Distinction: Guerrilla Combatants and
Prisoner of War Staty81 Av U. L. Rev. 871 (1982); George H. AldricRrospects for United States Ratification of Additional Protocol | to the 1949 Geneva Con-
ventions85 Av. J. NT'L L. 1 (1991).

129. SeeHingoRrANI, supranote 80, at 9; Burrisupranote 124; Goldmarsupranote 124; Lopezsupranote 124; SolfNon-International Armed Conflictsupra

note 124; SolfThe Status of Combatants in Non-International Armed Conflicts Under Domestic and Transnational Psagtaeote 124; Tittemoresupranote
124,
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those who are seeking to destroy it. The insurgent is arguablytion of the conflict irrelevant. Any other interpretation arguably
the arch criminal of the state in the international state systemrenders the Directive meaningless.
The law of war reflects this reality. Although Common Article
3, GPW and Protocol Il apply to such conflicts, neither extends, Based on this interpretation, applying the law of war to any
either explicitly or implicitly, prisoner of war status to insur- conflict (and arguably even the “principles” of the law of war
gentst° to non-conflict operations), should result in a grant of combat-
ant immunity. This is a benefit afforded to enemy personnel
This dichotomy, based on conflict characterization, may captured after a “fair fight” under the law of war. The difficulty
cause difficulty for commanders. Although combatant immu- with adopting this interpretation is that it requires the com-
nity is available under the law of war only to participants in mander to place U.S. domestic policy in a position that trumps
international, rather than internal armed conflicts, the DOD the clear dictates of international law (specifically the law of
Law of War Program directs that the law of war apply to all war requirement that combatant immunity is a benefit afforded
armed conflicts, however characteriZ&dlt also mandates that  only during international armed conflict). It also requires
the principles and spirit of the law of war extend to operations domestic policy to trump the dictates of host nation law (which
other than wat®? regards insurgent activity as criminal activity directed against
the state).
Imagine a U.S. operation in support of a host nation’s
counter-insurgency. Assume that following a fire-fight The alternate interpretation of the Law of War Program
between U.S. forces and insurgent forces, a member of thédirective is that with regard to “enemy” personnel captured
insurgent force is captured by U.S. personnel. How is the manduring the course of an (internal armed conflict) operation, U.S.
date of the DOD Law of War Program applied to this situation? commanders must treat such personnel as if they were prisoners
Certainly, U.S. forces are engaged in armed conflict. Thus,of warwhile they are in U.S. custadyut not extend combatant
regardless of the characterization of the conflict as internal, theemmunity to them. Thus, such captured personnel must be
U.S. commander is directed to apply not just the “principles andturned over to host nation authorities upon demand, and may,
spirit” of the law of war, but simply the “law of war.” Under without any U.S. objection, be lawfully subjected to host nation
the law of war, an individual meeting the criteria of a privileged criminal penalties for their warlike activities.
combatant who falls into the hands of the enemy is entitled to
prisoner of war status. Does this mean that the U.S. commander This interpretation strikes a balance between two competing
must treat the captured insurgent as a prisoner of war, providenterests. On the one hand, it accommodates the interest of the
immunity for the insurgent, and refuse to hand him over to theUnited States, which is to ensure that U.S. personnel apply a
host nation authorities for prosecution? Or should the U.S.consistent standard of treatment to captured personnel within
commander conclude that the captured insurgent is not entitledheir custody. At the same time, it accommodates the interest
to combatant immunity by the law of war because the require-of international law, which protects the fundamental interests of
ment of international armed conflict is not satisfied? states fighting against an insurgency by preserving for the state
the right to treat insurgents as criminals.
The answer to this question depends on how the DOD Law
of War Program is interpreted. One possible conclusion is that Thus, in the hypothetical provided above, the U.S. com-
the mandate of this Program essentially “trumps” international mander must apply more than just the law of war applicable to
law, vitiating the significance of the nature of the conflict for internal armed conflict (Common Article 3 and Geneva Proto-
purposes of the U.S. commander’s decision-making processcol Il), while the insurgent is in U.S. custody. The commander,
Such a conclusion seems justified based on the plain languagbowever, may not assert the DOD Law of War Program as a
of the Law of War Program Directive, which mandates apply- basis for refusing to comply with a host nation demand to turn
ing the law of war to any conflict, and makes the characteriza-over the insurgent for criminal prosecutiGh.

130. GPWsupranote 9, art. 3; Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victiietefridtional
Armed Conflicts (Protocol Il). The United States, however, is not a party to Protocol II.

131. DOD Dr. 5100.77supranote 47.
132. Id.

133. In fact, there may be bilateral agreements, such as a Status of Forces Agreement, that requires U.S. forcesast tnatisfeehemies of the state to state
authorities. Agreement Under Atrticle IV of the Mutual Defense Treaty Between the United States of America and the R&uubli¢c REgarding Facilities and
Areas and the Status of United States Armed Forces in the Republic of Korea, July 9, 1967, art. XXII, 17 U.S.T. 167 & Kiziegrtistatus of forces agreement
as an example, U.S. forces have no jurisdiction over Korean nationals or residents of the Republic of Korea involvedeinesmiotage, treason, against the
Republic of Korea, or that have allegedly violated any law relating to the official secrets of Korea, or secrets refatingdnat defense. Persons involved in such
activities against the republic of Korea may not be held by U.S. forces.
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The second interpretation offered above, which reconcilesa significant policy reason why a ground commander should be
the Law of War Program and international law, results in a cer-cautious in turning over captured insurgents to host nation
tain degree of risk for a U.S. commander. If the commanderauthorities, legal advisors should consider such turn over
turns over a captured insurgent, and the insurgent is subserequired unless and until the host nation agrees to some alter-
guently executed or sent to prison for an extended periodnate disposition.

(which is legal under the law of war), it is possible that the

insurgents might subject captured U.S. forces to the same treat- While such a resolution may be ideal, it is also unlikely.
ment!3* Because of this risk, a U.S. commander may want to General guidance exists, however, for commanders at the oper-
refuse to hand over insurgents to the host nation governmentational and tactical level concerning how to respond to a
As noted above, however, it is unlikely that the DOD Law of demand to turn captured insurgents over to the host nation.
War Program provides a basis to do so. Instead, this concern fdnsurgents in the care, custody, or control of U.S. forces should
reciprocal treatment suggests a need for the United States toot be turned over to host nation authorities absent authority
consider negotiating an agreement with the host nation extendfrom the Secretary of Defensg.

ing combatant immunity to captured insurgents as a matter of

domestic, vice international, law. Thus, while there may exist

134. SeeNeil SheehanReds’ Execution of 2 Americans Assailed by INSY. Tives, Al (Sept. 28, 1965). United States Army Captain Humbert R. Versace and
Sergeant Kenneth Roarback were executed in retaliation for the United States handing over Viet Cong to the South Vietioaiteséaptosecution and probable
execution. In response, the United States changed its policy and began granting prisoner of war status and immunignfpcafgtied on the “field of battle.”
See alsd).S MiLITARY AssiSTANCECOMMAND, VIETNAM, DIR. 381-11, EPLOITATION OF HUMAN SOURCESAND CAPTURED DocuMENTS (Aug. 5, 1968); HE His-

TORY OF MANAGEMENT OF Pow’s, A SynopsisoF THE 1968 U.S. AMY PrRovosT MARSHAL GENERAL'S Stuby EnTITLED “A ReEViEW OF UNITED StAaTES PoLicy

ON TREATMENT OF PrisoNERSOF WAR 49-55 (1975).

135. DOD Dr. 2310.1supranote 48, para. C4; AR 190-8,pranote 53, para. 3-11. Captives in the custody or control of U.S. forces may only be transferred to
another government or agency only with secretary of defense approval.

16 JUNE 1999 THE ARMY LAWYER « DA PAM 27-50-319



Operation Allied Force and the Question of At the time of their capture, the Americans soldiers were
Prisoner of War Status conducting a reconnaissance patrol along the Kosovo-Mace-
donia bordet*? They were carrying small arms and had a .50
During Operation Allied Force, the United States initially caliber machine gun mounted on their vehtéielt is foresee-
asserted that the three U.S. soldiers captured by Serbia were nable that their rules of engagement would have allowed, or even
involved in combatant activities, and were therefore, illegally directed, that they return fire, if fired on and that they could
abducted and demanded their immediate relag&t. the time have used deadly force in the face of demonstrated enemy hos-
of their capture, however, the operation in Macedonia was partile intent!** According to media reports, 12,000 NATO troops
of the NATO mission and, therefore, the assertion that theyhad massed in Macedonia for potential ground operations in
were non-combatants is questionable. Kosovo!*s The captured American soldiers looked like com-
batants, were armed like combatants, were performing a mis-
When the mission in Macedonia changed from a United sion that supported ongoing combat operations in Serbia, and
Nations (UN) to a NATO operation in February of 1999, the were located in close proximity to those combat operations. To
units in Macedonia traded in their traditional UN blue peace- the Serbs, they may have looked like the lead element of an
keeping helmets for green kevlars, donned flack jackets, andnvading force of an offensive ground operation.
began to affix crew-served weapons to their vehiéfe€n the
day NATO began bombing in Serbia, cavalry units in Mace-  Even if the captured American soldiers were involved in
donia began scouting the border between Macedonia and Kosaon-combatant operations at the time of their capture, they
ovo (Serbia) as a measure of force protection for the NATOwere arguably legitimate military targets. They were captured
forces in Macedoni&® There had been border clashes betweenduring a time when the United States was conducting combat
Serbian troops and members of the Kosovo Liberation Atftny. operations against the Former Republic of Yugoslavia.
During one such incident, a soldier from Macedonia was killed Although NATO was limiting its attacks to air operations in
by fire from the Serbian side of the boréfér. Serbia, there is nothing in the law of war that requires a party to

136. James P. Rubin, U.S. Dep't Of State, Office Of The Spokesman, Press Staiesn@etyicemen Abducted In Macedo#igr. 1, 1999; Hugh Dellios & Charles
M. Madigan,By Capturing 3 GI's, Serbs Score Propaganda Vict@ry. TriB., Apr. 2, 1999, at 1; Tony Mauro & Andrea StoBefinition of Soldier’s Situation
Could Determine Their TreatmetdSA TopAy, Apr. 2, 1999, at 3ATrial of US Troops lllegal: State DepartmeAicENCE FRANCE-PRESSE Apr. 1, 1999available
WESTLAW ALLNEWS.

It is unclear as to why the U.S. government believed that the soldiers were unlawfully abducted. The assertion thatithereedkire non-combat activities
in Macedonia may have stemmed from the fact that just previously to the capture, the U.S. forces in Macedonia were irvd@legdencekeeping
mission. U.N.S.C. Res. 1186, 3911th Meeting (July 21, 1998). However, the UN Security Counsel later refused to extermhtheymissiFebruary 28, 1999, and
it, therefore, ended the month before the capture. U.N.S.C. Press Release 6648, 3982nd Meeting (Feb. 25, 1999).

Had this been a UN peacekeeping mission, immediate repatriation may have been appropriate. Convention on the Privilegestesdofnthe United
Nations, 1 U.N.T.S. 15 (Feb. 13, 1946); Convention on the Safety of United Nations and Associated Personnel, G.A. R8sGA®MSA, Supp. (No. 49) at 299,
UN Doc. A/49/49 (1994). However, in UN missions involving combat, the requirement for repatriation is questionable. TheoBanvéhe Safety of United
Nations and Associated Personnel does not apply in Chapter VIl actibrst. 2. In an international armed conflict, the detaining party must protect the prisoner
but has the legal right to detain the prisoner until the cessation of hostilities. sGf@hote 9, art. 118. The detaining power may not kill the prisoner, but may
prevent him from rejoining his unit to fight another d&ee generallfittemore,supranote 124.

137. Patrick J. Sloyarisis in Yugoslavia, Higher Stakes, Serbs to Try 3 Captured GI's Drawing Clinton RélewkspAy, Apr. 2, 1999, at A3; Jennifer Bjorhus,
Oregonians Suddenly at Edge of War, What Started as a U.N. Peacekeeping Mission for Two Young Soldiers Takes a Dangerus\Tur@REGONIAN, Apr.
27,1999, at Al.

138. Id.

139. Charles M. Sennd®)atoon Frets for 3 Held Captive, Not Enough Being Done to Free Them Other SoldierBé&sarn GLosE, Apr. 15, 1999, at A29.

140. Bid to Free Soldiers Fails, Clashes Intensify; Russian Missile Threat RepSstedLe Times, Apr. 9, 1999, at Al.

141. Id.

142. Dellios & Madigansupranote 136.

143. Latest Developments in KosgvaP. QuLINE, May 7, 1999availableWESTLAW ALLNEWS; Balkans Notebook Day 45eATTLE TiMEs, May 7, 1999, A19;
Latest Developments Relating to Kosovo CriBiges Union, May 8, 1999, at A6.

144. GiAIRMAN, OINT CHIEFS OF STAFF INSTR. 3121.01, JCS13NDING RULES oF ENGAGEMENT, encl. A (Oct. 1, 1994eprinted inINT'L AND OpsL. DEP'T, THE
JupGE ADVoCATE GENERAL'S ScHoolL, U.S. ARmMY, Ja 422, G ERATIONAL LAw HanbBoOK, ch. 8 (2000). Enclosure A is an unclassified portion of an otherwise
secret document.

145. Sennotsupranote 139.
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a conflict to restrict its counter-offensive to the same type of assertion that captured U.S. service members are not prisoners
military operation in the same general locafitn. of war and should thus be immediately released. A regime
already determined to ignore the law of war may use such a

There is potential danger for troops on the ground when thestatement as grounds to withhold the protections of the GPW, to

national command authority insists that soldiers captured dur-include combatant immunity. Such a regime may agree that the

ing military operations are not, as a matter of law, prisoners ofcaptured soldiers are not prisoners of war and then try them for

war. If the triggering mechanisms of the GPW are not met, thendomestic crimes rather than release them, even in cases where

the protections are not applicable, including the concept ofcombatant immunity is clearly warranted.

combatant immunity. Leaders of countries launching aggres-

sive wars may improperly capitalize on the U.S. government’s

146. See generall{dague IV,supranote 19; GWSsupranote 23; GWS Seapupranote 23; GPWsupranote 9; GCsupranote 23. Soldiers of a party to a conflict,
no matter where they are located, represent legitimate targets because they could easily become reinforcements or replhosenientise theater of operations.
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