Gulf War Syndrome Sub Judice

After ten years, 192 studies, and hundreds of millions of
public and private research dollars, the jury is still out as to
whether thereis a Gulf War Syndrome or merely acollection of
unrelated illnesses, let alone definitive answers as to a cause or
acure® Nevertheless, the lack of definitive answers has not
stopped avariety of litigation and legisl ative efforts to compen-
sate Persian Gulf War veterans and their families. This article
examines the more prominent of these efforts designed to aid
those suffering from Gulf War Syndrome, why litigation will
most likely fail, and why relief, if any, will probably have to
come from the United States government.

One of thefirst targets for litigation by ill veterans and their
families was the federal government. In Minnset al. v. United
States of America,* three families sued the United States for
negligence under the Federal Tort Claims Act (FTCA),* alleg-
ing that their respective children’s birth defects were the result
of experimental and defective vaccinations given to the service-
men fathers.® The district court dismissed their claims for lack
of subject matter jurisdiction.®® Almost any claim filed by aser-
vice member or their family member would meet with asimilar
fate due to the Feres Doctrine.®” In Feresv. United Sates, the
Supreme Court held that the United States has not waived its
sovereign immunity for service members “where the injuries
arise out of or arein the course of activity incident to [military]
service.”® The Court stated that civilian courts should not sec-
ond-guess military decisions. Not only doesthe FeresDoctrine
prevent suits by service members, but also derivative suits by
their family members arising out of a service member’s inju-
ries.®

Applying the Feres Doctrine bar in Gulf War Syndrome
cases followsalong list of precedents. Claims by family mem-
bersfor injuries were likewise barred in the Vietnam era Agent
Orange defoliant cases and the atomic bomb test radiation
exposure cases; cases in which the government’s cul pability
was clearer than with the potential Gulf War Syndrome.*® Any
result other than dismissing these plaintiffs' claimswould result
in judicial review of the military’s determination to inocul ate,
how, and with what.

In dismissing the plaintiff’s claims, the Minns court found
that the government’s decision to vaccinate service members,
and to not warn them or their family members of any potential
side effects of these vaccinations, were “discretionary” func-
tions.t Discretionary functions of the government are specifi-
cally excluded from the FTCA waiver of federal sovereign
immunity.*? Just as the Feres Doctrine isin part designed to
prevent judicia second-guessing of military decisions, the dis-
cretionary function exception to the FTCA is aso designed to
prevent judicial review of the policy decisions of the executive
and legidative branches of government. The district court’s
opinion was upheld on appeal, and the Supreme Court refused
to hear the case on certiorari.*®

The lawsuits on behalf of veterans and their families, how-
ever, have not been aimed solely at the federal government.
Marshall Coleman et al. v. Alcolac et al.* involves a current
class action of potentially 100,000 veterans claimed to have
been injured by exposure to chemical and biological weapons
alegedly used during the Persian Gulf War.® Filed in a Texas
state court against twenty-seven companies, the plaintiffs
allege that the defendant corporations were negligent in con-
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structing, manufacturing, and selling to Irag chemical compo-
nents or equipment used to make Iragi chemical and biological
weapons.*® Begun in 1995, the litigation continues today.

In al likelihood, however, this attempt will fail just as the
attempts against the federal government havefailed. In thelit-
igation dealing with Agent Orange, Vietnam veterans and their
families claimed that the military’s use of the defoliant caused
injuries and sued the companies that produced it for, among
other things, their failure to warn of the dangers of exposure to
the chemical.# Those plaintiffsthat did not accept a settlement
offer lost in federal district court, in part because they were
unable to prove successfully that their injuries were caused by
exposure to Agent Orange.“® In the case of Gulf War Syn-
drome, it isalso likely, with the research to date, that the plain-
tiffs would be unable to prove, by a preponderance of the
evidence, that the chemicals or equipment sold by the defen-
dant corporations are responsible for the various illnesses they
or their family members experience. It is more likely that the
plaintiffs anticipate a settlement similar to that in the Agent
Orange litigation, in which the defendant corporations created
a 180 million-dollar fund for the sick veterans and their fami-
lies.® The nexus between the hazards of Agent Orange and the
manufacturer’s failure to warn of its dangers is stronger, how-
ever, than that of the chemicals and equipment produced and
sold by the defendant corporations and the existence, or fore-
seeability, of a Gulf War Syndrome.

Both avenues of litigation against the government and pri-
vate corporations are therefore likely to fail. As stated in the
appellate court decision of Minns et al. v. United Sates, while
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the court recognized that the parents of the disabled children
were without ajudicial remedy, it felt that it was up to Congress
to provide the relief to these and other veterans and families
suffering from the effects of the Gulf War Syndrome.®® Con-
gress has taken some stepsin thisdirection. 1n 1992, Congress
passed the Persian Gulf War Veterans' Health Status Act, creat-
ing adatabase of Gulf War veterans' health information to facil-
itate later research.5! In 1994, Congress gave the Veteran's
Administration the authority to pay disability payments to Per-
sian Gulf War veterans suffering from chronic ilIness manifest-
ing itself inany of thirteen symptoms, including fatigue, muscle
pain, and sleep disturbances.® Reportedly, however, over
ninety-three percent of the claims have been denied.®® Con-
gress a so passed The Persian Gulf War Veterans Act™ of 1998,
establishing a presumption of a service-connection, and there-
fore ameans of compensation and treatment, for illnesses asso-
ciated with exposure to one or more of over thirty toxic agents
present in the Persian Gulf War, much like the Agent Orange
Act of 1991.% The Act will apply, however, only after alink is
established between one of the toxins and the Gulf War Syn-
drome, a connection that has not yet been made.

Other legidative initiatives have been proposed. The Per-
sian Gulf War Syndrome Compensation Act of 1999% would
recognize Gulf War Syndrome as a war-related injury, and
would make it easier for veterans and their families to receive
disability and death benefits, even if the veteran’s symptoms
did not arise during their military service.” The bill has
remained in committee since its introduction in August of
1999.% The Gulf War Veterans' Iragi Claims Protection Act of
1999 is another legidative initiative to aid veterans.® It pro-
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poses to authorize the Foreign Claims Settlement Commission
of the United States to process claims of Gulf War veterans
against the hillions of dollars of Iragi assets frozen in United
States banks. Veterans would have priority of awards and
would be eligibleto receive up to $100,000 each. The Act was
passed by the House and is now before a Senate committee.®°

While no legislation can cure ill veterans or their families,
Congress has at |east taken initial steps towards helping them.
As stated inMinns et al. v. United States, there is unlikely to be
any judicial remedy for these plaintiffs. If there isto be any
relief for the victims of Gulf War Syndrome, it will have to be
provided by Congres s .Captain (Retired) Swank.

Reserve Component Note

New Rights for Reserve and National Guard Soldiers
Suffering Heart Attack or Stroke

A fifty-year-old sergeant first class in the United States
Army Reservereports for inactive duty “drill” weekend on Sat-
urday at 0700. He feels fine. In fact, he has always enjoyed
excellent heath. At 1500, he departs on a formation run with
hisunit. At 1510, he remarksto the soldier next to him that his
left arm feels“funny.” At 1513, he collapses. The emergency
room diagnosisis quick and certain: the soldier suffered a seri-
ous, permanently disabling heart attack. Until recently, this ser-
geant first class would not have been eligible for veterans’
benefits.

Congress recently amended Title 38 of the United States
Codeto correct this problem by expanding eligibility for veter-
ans benefits. Legal advisorsinvolvedinline of duty investiga-
tions need to understand the scope—and limitations—of this
change.

60. H.R. 618, 106th Cong. (1999), LEXIS 1999 Bill Tracking H.R. 618.
61. Pub. L. 106-419, 114 Stat. 1822 (2000).

62. Id. §301, 114 Stat. 1822, 1852 (amending 38 U.S.C. § 101(24) (2000).

63. See 146 Cone. Rec. H 9944 (2000) (statement Rep. Stupak). “My bill closes an exceptlonally problematic loophole . .

Section 301 of the Veterans Benefits and Health Care
Improvement Act of 2000 now defines any period of service
inwhich an individual was disabled or died from an acute myo-
cardial infarction (heart attack), acardiac arrest, or cerebrovas-
cular accident (stroke) as“active military, naval, or air service”
for purposes of veterans' benefits laws.®? The reason for the
change appears clear from thelegislative history. The provision
was enacted to render heart attacks or strokes suffered during
any type of military duty as “service-connected.” %

The Department of Veterans Affairs (VA) is implementing
the law in accord with that intent. The director of the VA
recently disseminated written guidance establishing entitle-
ment to service connection for heart attacks and strokes
incurred while performing (or in transit to or from) inactive
duty for training.5

Neither the statutory change nor the VA guidance address
the question of whether aheart attack or stroke which isthe nat-
ural progression of long-term disease, as opposed to an acute
injurious event, is now covered. Line of duty (LOD) officers
often struggle with this question. The September 1986 version
of Army Regulation 600-8-1% states that medical evidence of
natural progression overcomes the normal presumption that
military service aggravates a medical condition.®® Courts have
drawn the same conclusion, determining that heart attacks dur-
ing periods of short duty were the manifestations of disease
existing prior to the duty—that is, existing prior to service
(EPTS)—rather than injuries or aggravation of injuries suffered
during duty.*

The new law authorizes no change to this processin military
line of duty investigations. If an EPTS condition is not aggra-
vated by military service, Army Regulation 600-8-1 directs a
finding of “not in line of duty—not due to own misconduct.”%

Line of duty officers may still have to make a*“not in line of
duty” finding for heart attacks or strokes incurred during short
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periods of military duty. However, they should remember that
the VA usesthe L OD factual record to help makeits own deter-
mination of eligibility for veteran's benefits.® This makes an
accurate and complete LOD investigative record critically
important.

Line of duty investigating officers might beinclined to artic-
ulate a simple finding that a heart attack or stroke occurring
during a short period of military duty isan EPTS condition, and
leave it at that. However, the LOD record must accurately
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reflect the timing and progression of symptoms in these cases,
in relation to both the period of duty and the period of travel to
and from the duty. Thiswill allow the fairest possible determi-
nation of the facts and entitlement by theVA.

The new liberalized law may also provide recourse for vet-
erans previously ineligible for VA benefits as the result of heart
attack or stroke suffered during short periods of military duty.”
Affected veterans may want to consider reapplying for benefits.
Major Culver.
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