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Introduction
The Navy court also addressed two cases alleging
During the 1997 term, both the Court of Appeals for the government subterfuge to avoid the expiration of the 120-day
Armed Forces (CAAF) and the service level courts issuedspeedy trial clock. IfUnited States v. Rufffnthe court held
significant decisions regarding the rules and laws that governthat preferral of charges one day after the accused was released
speedy trial and pretrial restraint. from sixty days of restriction was not a subterfuge to avoid a
speedy trial. In the later case Whited States v. Robinsdn,
however, the same court concluded that the government’s
Speedy Trial dismissal of charges on day 115 and re-preferral of essentially
identical charges one week lateasa subterfuge.
With respect to speedy trial, the CAAF, joined by the Navy-
Marine Corps Court of Criminal Appeals, continued to chip

away the strict procedural requirements of the 120-day speedy Pretrial Restraint
trial rule promulgated by the President under Rule for Courts-
Martial (R.C.M.) 707 The CAAF issued two significant opinions regarding

administrative credit for illegal pretrial punishment. United

Following closely on the heels of last year’s groundbreaking States v. Combsthe CAAF found that the government’s
decision inUnited States v. Digsthe CAAF created another refusal to permit the accused to wear his technical sergeant rank
exception to R.C.M. 707’s requirement that pretrial delays must(E-6) pending the government’s appeal of an adverse opinion
be contemporaneously approved by competent authority. Infrom the Air Force Court of Criminal Appeals rose to the level
United States v. Thompséithe CAAF held that the special of illegal pretrial punishment. The CAAF awarded the accused
court-martial convening authority’s (SPCMCA's) approval of day-for-day credit for the twenty months he served as an E-1
two delays, after-the-fact, were not chargeable to the pending the government appeal.United States v. McCartlly
government because the delays were initiated byléfiense. the CAAF attempted to explain the applicable standard of
The CAAF was unwilling to grant the accused windfall speedy review for appellate courts when reviewing allegations of
trial relief when the delay was granted at the behest of theillegal pretrial punishment. Unfortunately, the majority opinion
defense. The Navy court reached a similar conclusion indoes not provide as much clarity as desired.
United States v. AndersénThe court concluded that a ninety-

eight-day delay was properly excludadhen the special court- The Army Court of Criminal Appeals issued an important
martial convening authority withdrew the charges in responseopinion that explains the difference between sentence credit for
to adefense requesdr delay pending discovery. illegal confinement and sentence credit for illegal pretrial

1.  ManuAL FoR CourTsMARTIAL, UNITED STATES, R.C.M. 707 (1995) [hereinafter MCM].
2. 45M.J. 376 (1996).

3. 46 MJ. 472 (1997).

4. 46 M.J. 540 (N.M. Ct. Crim. App. 1997).

5. SeeMCM, supranote 1, R.C.M. 707(d). “All periods of time covered by stays issued by appellate courts and all other pretrial delaysbypgoroiliary judge
or the convening authority shall be excluded when determining whether the period in subsection (a) of this rule [120-tiag clock]d.

6. 46 M.J. 657 (N.M. Ct. Crim. App. 1997).
7. 47 M.J. 506 (N.M. Ct. Crim. App. 1997).
8. 47 M.J. 332 (1997).

9. 47 M.J. 162 (1997).
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punishment. IrCoyle v. Commandg2lst Theater Army Area Dies marked a return to the pre-1991 practice of
Commangt® the Army court clarified the rule that credit for categorically excluding certain time periods and a rejection of
illegal pretrialconfinementis to be awarded against the the President’s rule requiring contemporaneous approval of
approvedsentence. Credit for illegal pretriplnishmenton delays. Although the equities iessupport the conclusiot,
the other hand, is to be assessed againstdjuelgedsentence.  the court’s rationale opened the door to the possibility of other
Under certain conditions, such pretrial punishment may also beexceptions to what previously had been a clear procedural rule
assessed against thpprovedsentence. of military justice. It did not take long for the CAAF to find
itself confronted with another case involving similar equitable
circumstances favoring the government.
Speedy Trial and the Slippery Slope of R.C.M. 707
In United States v. Thompséhthe SPCMCA denied the
Rule for Courts-Martial 707 was amended in 1991 with the defense request to delay the Article®3Rvestigation so that
specific intent to “provide guidance for granting pretrial delays the accused could retain civilian counsel. Unbeknownst to the
and to eliminate after-the-fact determinations as to whetherconvening authority, the defense renewed its request before the
certain periods of delay are excludabfeThe thrust of the rule  Article 32 investigating officer, who granted the defense two
change was to require counsel to secure approval of delays bgelays during the course of the investigation. Prior to
competent authority at the time of the desired d&ayhe forwarding the charges to the general court-martial convening
paramount goal was to reform the previous practice of authority, the trial counsel informed the SPCMCA of the delays
excluding “time periods covered by certain exceptidis.” and advised him to approve the delays after-the-fact. The
accused was ultimately arraigned on day #30.
In United States v. Digd the CAAF re-opened a door that
had long been thought to be closed by the President’s 1991 At trial, Thompson claimed that he was denied the right to a
revision to R.C.M. 707 The CAAF concluded that R.C.M. speedy trial under R.C.M. 707, because the Article 32
707(c) was not an exclusive list of excludable time periods for investigating officer was not authorized to exclude delays for
the 120-day speedy trial rule. speedy trial purposes, and that the convening authority could
not exclude such time after the f&tfThe military judge denied
the motion, concluding that “the investigating officer was a

10. 47 M.J. 626 (Army Ct. Crim. App. 1997).

11. MCM,supranote 1, R.C.M. 707 analysis, app. 21, at A21-40Uited States \Dies, the CAAF recounted how, under the former R.C.M. 707, speedy trial
motions often degenerated into “pathetic sideshows of claims and counter-claims, accusations and counter-accusatianiso waagésponsible for this minute
of delay . . . over the preceding months.” United States v. B&el|.J. at 376 (1996).

12. SeeMCM, supranote 1, R.C.M. 707(e)(1). The convening authority approves delays after preferral; the military judge approves detdgsrafter r

13. Id. R.C.M. 707(c) analysis, app. 21, A21-41 (stating that “this section follows the principle that the government is acémuaitatbtes prior to trial unless a
competent authority grants a delay”).

14. 45 M.J. 376 (1996). IDies,the government failed to secure an approved delay from the convening authority during the accused'’s 23-day AWOL. The defense
argued that, under the strict provisions of R.C.M. 707, these 23 days were not excludable for purposes of calculatinayttientZ6rdspeedy trial. The CAAF
disagreed, stating that the accused was “estopped” from asserting the right to a speedy trial and that R.C.M. 707(c)exhaustivariist of excludable delays.
SeeMajor Amy Frisk,Walking the Fine Line Between Promptness and Haste: Recent Developments in Speedy Trial and Pretrial Restraint Juriéprudengs
Apr. 1997, at 14. In her article, Major Frisk posed this insightful question:
The question for practitioners is whether, base®i@s, there are other periods of time that are also automatically excluded from government
accountability. Although the court characterized its holdinDigs as “limited,” it clearly opened the door to the creation of additional cate-
gories of “excludable delays” where the same equitable arguments apply on behalf of the government.
Id. at 17.
15. MCM,supranote 1, R.C.M. 707.

16. InDies the accused’s own 23-day AWOL caused the delay on which the accused based his motion at trial that he was deniea Isisaggiyt tigal Dies, 45
M.J. 376.

17. 46 M.J. 472 (1997).
18. UCMJ art. 32 (West 1995).
19. Thompson46 M.J. at 473.

20. Id.
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guasi-judicial officer with inherent power to grant such investigating officer; (4) since it was approved prior to referral,
requests, and that, in any event, it would be unfair under thesehe delay and exclusion were approved while the SPCMCA still
circumstances to hold the government accountable for delaysontrolled the case; and (5) the facts were well documented and
that occurred solely at the request of the defefise.” presented to the military judge for him to evaluate the good
cause and reasonableness-in-length standar@hief Judge
On appeal, the Navy-Marine Corps Court of Criminal Cox authored a concurring opinion to emphasize his view that
Appeals strictly construed R.C.M. 707(c)’s provisions the two most important factors were that “the defense requested
regarding excludable delays. While recognizing that the delays and the convening authority ratified the investigating
investigating officers are quasi-judicial officers, the Navy court officer’s decision to grant then®
found “no explicit or inherent authority in that officer to
exclude delays from the speedy-trial cloék.The court also While two cases do not necessarily establish a trend, the
rejected the SPCMCA’s after-the-fact approval of the delays, results inDiesandThompsorcome close. The results in these
highlighting how “the entire thrust of R.C.M. 707(c) is that two cases—one a case relying primarily on the fact that the
exclusion decisions are to be made before the delay océurs.” defense initiated the del&ysand the other based updefense
related misconduct (AWOL)—demonstrate the CAAF’s
In an opinion strikingly similar t®ies, the CAAF reversed  determined resistance to grant an accused a speedy trial
the Navy court on both legal and equitable grounds. While windfall. In the wake oDiesandThompsonthe government
acknowledging that “advance approval by the convening stands a strong chance of overcoming the duty to obtain a
authority may be desirable,” the court concluded that “the text contemporaneous delay from an appropriate authority in those
of R.C.M. 707(c) does not require specifically that the delay be cases where delays can be attributed to the conduct of the
approved in advance in order for it to be excluded from the defense. Trial counsel should not, however, vigws and
Government’s accountability® Any doubts regarding the  Thompsoras a green light to violate carelessly or willfully the
court’s view of the President’s intent to require provisions of R.C.M. 707 whenever the defense requests a
contemporaneous approval of delays were eliminated by itsdelay. The CAAF issued a stern caution to the government that
concluding remark: “the rule as it has existed since 1991 doesince such post hoc requests “likely will be viewed with
not preclude after-the-fact approval of a delay by a conveningconsiderable skepticism if it appears to be a rationalization for
authority that otherwise meets good cause and reasonablenesseglect or willful delay, the Government runs substantial risk
in-length standards?® by seeking approval from a convening authority only after a
delay has occurred”
The CAAF's liberal interpretation of R.C.M. 707(c) was not
the only justification offered for its conclusion Thompson Although the CAAF’s equitable interest in preventing a
Equitable considerations also played a major role. Based on thsignificant windfall lends support to these two decisions, it does
court’s de novo review, the CAAF listed several factors which not justify them. The drafters of revised R.C.M. 707
supported the trial judge’s original decision to deny the speedyrecognized that the new rule might lead to an unfair advantage
trial motion. Among those factors were: (1) both delays were for the accused. To ensure that such a windfall to an accused
requested by and for the direct benefit of the defén@;no was not excessive, the drafters included the intermediate
delays were the result of acts or omissions by the governmentremedy of dismissal without prejudiée.Consequently, to the
(3) this was not an after-the-fact delay—the SPCMCA's acts extent thaDiesandThompsoneflect a desire to avoid granting
simply ratified an otherwise timely approved delay by the an excess benefit to an accused, the CAAF fails to account for

21. Id. at 474.
22. United States v. Thompson, 44 M.J. 598, 602 (N.M. Ct. Crim. App. 1996).

23. 1d. (finding that “[b]ecause the investigating officer had no power to exclude delay and because the appointing authorityts exteloge delay retroactively
was ineffective . . . the delay was not excluded from the speedy trial clock”).

24. Thompson46 M.J. at 475.

25. Id. at 476. In light of the majority’s rationale for reversing the Navy court, the CAAF did not address the certified issue of whettieleaBAnvestigating
officer has “the inherent power to exclude delay for speedy trial purposes under R.C.MLd707.”

26. 1d. The court further noted: “[w]e see no reason to grant the defense a windfall from a claimed violation of R.C.M. 70deffeatsthéself occasionedld.
27. 1d.

28. 1d. at 476.

29. Id. The fact that the defense requested the delay was also the first factor cited by the four judges in the lead opinion.

30. Id. at 475.
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the intermediate remedy provided under the revised rule. After a lengthy review of the facts, the Navy-Marine Corps
Perhaps the CAAF’s characterization of this intermediate Court of Criminal Appeals found that the SPCMCA’s
remedy as “ephemerét’reflects an unspoken critical attitude withdrawal of charges was excludable delay for R.C.M. 707
toward the existing speedy trial provisions of revised R.C.M. speedy trial purposé&. It was clear to the Navy court that the
707. After readinddiesandThompsonone cannot help butget convening authority “approved—in fact ordered—a delay by
the impression that the CAAF sees little value in respecting thewithdrawing the charges to await possible exculpatory
strict provisions of R.C.M. 707 when the remedy is perceived evidencaequested by the defens& Playing both ends against
to be of so little, if any, benefit to the accused. the middle, the Navy court emphasized that its holding was not

based solely on the fact that the defense requested the!delay.

It did not take long for the CAAF’s view of R.C.M. 707 to The court also cited a prior Air Force casfited States v.

trickle down to the service courts. linited States v.  Nichols**which held that excludable delays under R.C.M. 707
Andersor® the accused was charged with rape and indecentare not limited to only those delays requested by parties to a
assault. Atthe Article 32 investigation, the defense renewed itstrial. In Nichols the Air Force court held that “there need not
previous request for a continuance in the proceedings until thebe a request for a delay from either the accused or the
government provided to the defense the results of a sex crimgovernment before a delay is excludable under R.C.M. 707(c);
kit.®4* Shortly after receiving the request, the SPCMCA the military judge or convening authority may approve a delay
withdrew the charges “in the interests of justice, to honor [the on his or her own initiative?®
defense] request for evidence . . . and to avoid any prejudice to
the accused . . .3¥ During the three months it took to process The Navy court’s reference tdicholsis important because
the sex crime kit, the defense twice demanded a speedy trial anidl offers a fall-back position to the court’s conclusion that the
raised the issue again with a speedy trial motion before thetwo subsequent defense demands for speedy trial did not negate
military judge. The military judge denied the moti#n, the original defense request for delay to obtain the results of the
concluding that the two demands for speedy trial did not negatesex crime kit. The fact that the convening authority withdrew
the original defense request to delay the proceedings untitthe charges partly “in the interests of justice . . . and to avoid any
provided with the results of the sex crime kit. Consequently, prejudice to the accuseéf’and not solely because the defense
there was no violation of R.C.M. 707 because the defense wasequested the delay, indicates that the convening authority had
“accountable” for ninety-eight days of delay prompted by their an independent justification for delaying the proceedings on his
initial request for a continuanée. own initiative#4 Although the withdrawal/delay idindersoris

more easily defensible as a contemporaneous delay approved

31. R.C.M. 707(d) includes the provision that “dismissal will be with or without prejudice to the government’s righttitute-gmairt martial proceedings against
the accused for the same offense at a later date.” MQManote 1, R.C.M. 707(d).

32. Thompson46M.J. at 476.

33. 46 M.J. 540 (N.M. Ct. Crim. App. 1997).

34. Id. at 542.

35. Id. at 543.

36. Id. at 545. The military judge made specific findings of fact that the accused was not denied his right to a speedy tri@l Mnd&7hor the Sixth Amendment.

37. Id. The Navy court criticized the trial judge for “attributing” delay to one side or the other, noting that under the certhat‘rllitary judge only need deter-
mine what is excludable delay—without attribution—becanGovernment delay can be excluded from the 120-day cotohtdt 545 n.4.

38. Id. at 546. The court declined to review whether the SPCMCA “meant ‘dismissal’ when he said ‘withdrawal’ . . . of chérges.”
39. Id. at 546 (emphasis in original).

40. For if it did, the court would have had to respond more fully to the argument that the two subsequent defense depemttistf@l negated its earlier request
for delay.

41. 42 M.J. 715 (A.F. Ct. Crim. App. 1995).

42. 1d. at 720-21.

43. Anderson46 M.J. at 543.

44. Itis not difficult to imagine circumstances where both the government and defense were eager to proceed to tdah\enitigeauthority, based on a review

of the facts, wanted to obtain additional evidence (such as a sex crime kit or DNA evidence) before proceeding to tdamrBammers control the military justice
system, the rules should permit them to make independent determinations regarding the need for delay absent specifieredioestsy/s involved in the system.
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by proper authority under R.C.M. 707, rather than a delay side, government counsel facing motions alleging violations of
independently initiated by the convening authority, the Navy R.C.M. 707’s 120-day speedy trial rule can now refer the
court’'s decision nevertheless reflects further willingness to military judge to three cases that adopt a liberal interpretation
liberally interpret R.C.M. 707 as necessary to avoid granting aof R.C.M. 707 in favor of the government.

windfall to the accused.

The emerging pattern established Digs, Thompsopand Was That a Subterfuge?
Andersorreflects a fading interest in protecting the right of an
accused to a speedy trial, at least with respect to the accused’s In 1997, the Navy-Marine Corps Court of Criminal Appeals
right under the 120-day rule of R.C.M. 707. Judge Wynne reviewed two cases of first impression involving allegations of
expressed similar thoughts in his concurring opinion in government subterfuge. Mnited States v. Rufffi a closely
Anderson Judge Wynne concluded that the court had no dutydivided Navy court concluded that the government did not have
to review the accused’s alleged speedy trial error because thé wait a “significant period” of time to prefer charges after the
accused had not been denied a “substantial righérticle 59 accused was released from pretrial restriction in order to restart
of the UCMJ states that the findings or sentence of a court-the R.C.M. 707 speedy trial clock. Mnited States v.
martial “may not be held incorrect . . . unless the error Robinsorf® however, the government’s dismissal of charges on
materially prejudices the substantial rights of the accu¥ed.” day 115, and re-preferral five days later, was closely scrutinized
While Judge Wynne believed that dismissal of chargi¢tls by the Navy court and was found to be a subterfuge.
prejudiceto be a substantial right worthy of review, he believed
that R.C.M. 707’s lesser remedy of dismiss@hout prejudice In Ruffin, the accused was restricted for sixty-seven days
was not¥’ prior to preferral of charges. The day after his restriction was

lifted, the government preferred charges. Restriction was not

Both trial and defense counsel can take lessons from thigeimposed. The accused was ultimately arraigned within 120
series of cases. Defense counsel can no longer rely on thdays of preferral, but not within 120 days of his original
government’s failure to comply with R.C.M. 707(d) to carry the restriction. At trial, the accused alleged that his right to a
day in a speedy trial motion. Trial counsel, perhaps tempted byspeedy trial under R.C.M. 707 had been denied. He argued that
these decisions to ignore their obligations under the rule, shouldhe speedy trial clock should not have been reset when he was
do so with an understanding that they will be viewed with released from restriction, because he was not released for a
“great skepticism by the appellate courts.’'On the positive “significant period®! before charges were preferred.

45. Anderson46 M.J. at 547 (Wynne, J., concurring).

46. UCMJ art. 59 (West 1995).

47. Anderson46 M.J. at 547. Judge Wynne’s frustration over the futile remedial provisions of R.C.M. 707 is evident from his addigoreti@bthat:
Dismissal without prejudice under R.C.M. 707 remedies the denial of a speedy trial by further delaying the trial, or ghejgticemnment’s
case when new proceedings are otherwise barred. When we attempt to retroactively dismiss charges or specificationguditeoutere
choose the oxymoron to which our phrases will be added. “Where the circumstances of delays [in trial] are not exausahlat remedy

to compound the delay by starting all over.”

Id. (citation omitted). Nevertheless, Judge Wynne encourages all trial judges and convening authorities to comply witbidhs pfd®iC.M. 707 just as they do
with hundreds of other provisions in tManual for Courts-Matrtial Id. at 548.

48. United States v. Thompsatg M.J. 472, 475 (1997).
49. 47 M.J. 506 (N.M. Ct. Crim. App. 1997).
50. 46 M.J. 657 (N.M. Ct. Crim. App. 1997).
51. SeeMCM, supranote 1, R.C.M. 707(a). The rule provides, in pertinent part:
(a)In general. The accused shall be brought to trial within 120 days after the earlier of:
(1) Preferral of charges; [or]
(2) The imposition of restraint under R.C.M. 304(a)(2)-(4) [restraint , arrest, pretrial confinement] . . . .
See also idR.C.M. 707(b)(3)(B). The rule specifies:
(B) Release from restraintf the accused is released from pretrial restraint for a significant period, the 120-day time period under this rule shall
begin on the earlier of:

(i) the date of preferral of charges; [or]
(ii) the date on which restraint under R.C.M. 304(a)(2)-(4) is reimposed . . . .
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continuously under conditions that independently triggered the

Both the trial judge and a split Navy court disagreed with speedy-trial clock, Judge Lucas concluded that “there should be
Ruffin’s argument. Relying heavily on the drafters’ analysis of no interruption of the obligation of the government to continue
R.C.M. 707(b)(3)(B), the majority concluded that the to proceed to trial within [120 days}”
requirement that an accused must be released from pretrial
restraint for a “significant period” in order to restart the 120-day = Though Judge Lucas’ reasoning did not carry the majority in
clock was only intended to apply to instances in which restraint Ruffin, his views did prevail itJnited States v. Robins&h.n
is reimposed? This conclusion is supported by the drafters’ Robinson charges of indecent assault were dismissed on day
analysis of the related situation when charges are preferred20% Five days later, with no significant change to the legal
while the accused is under restraint. Under thesestatus of the accuséélgssentially identical charges were
circumstances, if the accused is later released from restrainpreferred. Despite a defense demand for speedy trial, the
(and restraint is not reimposed), the speedy trial clock is reset taccused was not arraigned on the re-preferred charges until day
the day of preferral® Final justification for the majority’s  114. In response to Robinsorspeedy trial motion, the
interpretation is that it was consistent with achieving the dual government claimed that the convening authority’s unfettered
policy goals of minimizing pretrial restraint and promoting discretion to dismiss charges was not subject to judicial
speedy trial. In the instant case, the accused was restricted onlgeview®! The government relied on the plain language of
for a short portion of the overall pretrial processing time. R.C.M. 707(b)(3)(A)(i) to support its position that dismissal
Moreover, permitting the government to prefer charges and re-preferral of charges starts a new 120-day étodte
immediately after release from restraint avoids the undesirableaccused countered that the dismissal was a subterfuge solely to
result of further slowing the process by forcing the governmentavoid the 120-day clock and that the dismissal was, therefore,
to wait a “significant period” before preferrifgy. subject to review by the coufft.

In his dissenting opinion, Judge Lucas argued that the Though ultimately in agreement with the government’s
accused had jumped from the proverbial kettle of pretrial assertion that a convening authority has unfettered discretion to
restriction to the fire of preferred chargeésludge Lucas wrote  dismiss charges, the Navy court held that “[ulnder the unique
in his opinion that both events were significant enough to circumstances of this cas#,the speedy trial clock was not
trigger the speedy trial cloc¥. Since the accused was reset by dismissal on day 120. The court found that the

52. Ruffin 46 M.J. at 659. “Subsection (3)(B) clarifies the intent of this portion of the rule. The harm to be avoided is contitnaluegtraint.” Id. SeeMCM,
supranote 1, R.C.M. 707 analysis, app. 21, at 21-41. The court also relied on prior case law to support its holding, citidg€ltetdett’'s concurring opinion

in United States v. Gragé M.J. 16, 22 (C.M.A. 1988). I&ray, Chief Judge Everett noted that the “primary reason for the ‘significant period’ requirement in the
rule is to preclude short, sham releases from restraint for ‘a few hours or a day,’ in order to stop the speedy-trialaibtaia @nzero restart of the clock on re-
imposition of restraint.” 26 M.J. at 22.

53. Ruffin, 46 M.J. at 660. Take the example where the accused is restricted on day 1, and charges are preferred on day by i$ téstdobn day 20 for a
“significant period,” the 120-day speedy trial clock is reset to begin on day 10, when charges were preferred.

54. |d. at 662.
55. Id. at 665.
56. Id. SeeMCM, supranote 1, R.C.M. 707(a)(1) and (2).

57. Ruffin 46 M.J. at 665. Judge Lucas feared that the majority’s interpretation would permit commanders to release an accusaihfromdagti19 and prefer
charges anew on day 120, thereby doubling the time they could take to get to trial.

58. 46 M.J. 506 (N.M. Ct. Crim. App. 1997).

59. Id. at 508. Both parties agreed that five of the 120 days were excludable under R.C.M. 707(c), thus making it day 115tf@l gpepdges. The government
claimed that the dismissal was due to “new” evidence that they were unable to discover at an earlier date. The magedyndibayis justification for dismissal.

60. Id. at 510. Even after dismissal, the accused remained under suspended transfer orders, was on legal hold, was prohibked)fioimsvarea of expertise,
and was restricted in his ability to take leave.

61. Id. SeeMCM, supranote 1, R.C.M. 306 (c)(1), 401(c), 707(b)(3)(A).

62. Robinson46 M.J. at 508-09SeeMCM, supranote 1, R.C.M. 707(b)(3)(A)(i).

63. Robinson46 M.J. at 509.

64. Id. at 511. The unique facts in this case were: (1) dismissal on the 115th chargeable day was for the sole purpose o &&fietiag thle; (2) the government

repreferred essentially identical charges five days later; (3) there was no practical interruption in the pending ché4yéser@ndas no real change in the legal
status of the accused during those five dadgs.
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dismissal was a subterfuge done solely to avoid the 120-dayPresident’s rules regarding a convening authority’s discretion to
speedy trial clock and was legally ineffective in resetting the dismiss and to re-prefer charges.
speedy-trial clock. The court observed:

Were we to conclude that the dismissal action Balancing Interests in Speedy Trial Issues
on day 120 did reset the clock, R.C.M.707(a)
would become meaningless and the These divergent results provide an excellent example of the
protection of R.C.M. 707 would effectively unique dilemma facing military appellate courts. They
be eliminated . . . . To carry the Government’s frequently must balance their duty to safeguard justice and the
position to its logical extreme, there would individual rights of the accused against their duty to honor
be no R.C.M. 707 violation even if a general principles of separation of powers that demand
convening authority were to repeatedly deference to Congress’ delegation of its rule-making authority
dismiss preferred but unreferred charges on to the President. With respect to speedy trial issues arising
day 119 of the speedy-trial clock just to reset under R.C.M. 707, the balance lies clearly with the former duty,
the clock®® as our appellate courts repeatedly exhibit less respect for the
Rules for Courts-Martial promulgated by the President.
Like Judge Wynne in his concurring opinionAndersorf® Sentence Credit for lllegal Pretrial Punishment

Judge Paulson dissented on the ground that there was no
prejudice to the “substantial rights” of the accused, since the Only in thetwilight zoneof post-trial processing,
remedy ordered by the majority was dismissathout government appeals, and sentence rehearings could military
prejudiceto the governmerf. Judge Paulson also objected to appellate courts conclude that an accused suffered illegal
the majority’s willingness to create a judicial remedy that the pretrial punishment for conduct occurring months after the trial
drafters of R.C.M. 707 did not intend. Though it may seem was completed. But that is exactly what happenéddnited
unfair that convening authorities have virtually unbridled States v. Comb¥®. In 1990, Tech Sergear@ombswas
discretion to dismiss charges, Judge Paulson noted that theonvicted and sentenced to fifty years confinement for
drafters of R.C.M. 707 could have easily fixed the problem, hadassaulting his three-year-old daughter and murdering his
they intended to do so, by requiring the convening authority toeighteen-month-old son. In 1992, the Air Force Court of
explain the rationale for dismissal of charges. Inthe absence oMilitary Review set aside the murder conviction and the
such a rule, Judge Paulson would defer to the absolute authoritgentence and ordered a rehearing, if practicable. Combs was
of convening authorities to dismiss charges, even when doneeleased from confinement when the government appealed the
with the intent to re-prefer at a later déte. Air Force court’s decision. Upon release from confinement, the
accused was assigned as a casual to Lowry Air Force Base and
The outcomes in botRuffinand Robinson like the prior was later transferred to the Charleston Navy Brig in Charleston,
trilogy of excludable delay speedy trial cases, were basedSouth Carolina. The CAAF eventually denied the
largely on the degree to which the Navy court was willing to government’s appeal in 1994. A year later, Combs pleaded
honor the President’s rule-making authority.Riaffin the split guilty to the murder of his son in return for a twenty-year
Navy court deferred to the President and refused to extend theentence limitation.
government’s obligation to wait a “significant period” beyond
the specific instances listed in R.C.M. 707. Robinsona Though he never raised the issue while on casual status or
slightly different Navy couff exhibited less deference to the during his subsequent guilty plea, Combs later alleged on
appeal that he had been subjected to illpgattial punishment

65. Id. at 510. Due to the fact-specific nature of this case, the majority was quick to emphasize what theyhaktieag.
We make no general holding . . . that a convening authority must always give a reason for dismissal . . . that a conwétirdpaathot
have absolute discretion to dismiss charges, or that dismissal of preferred but unreferred charges can never resuigiofahesgteedy-
trial clock when there is no apparent change in the legal status of an accused.

Id. at 510-11.

66. See supraote 47 and accompanying text.

67. Robinson46 M.J. at 511 (Paulson, J., dissenting).

68. Id. at 513. SeeUnited States v. Bolado, 34 M.J. 732, 738 (N.M.C.M.R. 19&1J 36 M.J. 2 (C.M.A. 1992) (where the unavailability of Navy criminal inves-
tigators deployed to Operation Desert Storm prompted the convening authority to dismiss charges with the intent to repghefevilmesses were available).

69. Judge Paulson replaced Judge Wynne on the court.

70. 47 M.J. 330 (1997).
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between trials because he was forbidden to wear his technicaludge Gierke concluded that the Air Force court’s opinion

sergeant rank during the twenty months he served on activesetting aside the sentence did not take effect until the CAAF

duty while awaiting the results of the government appeal andaffirmed it twelve months late Consequently, requiring the

rehearing. The Air Force court held that the accused wasaccused to serve in the grade of E-1 pending the government

improperly denied his original rank of technical sergeant. appeal was not punishment, but a correct application of the law

Based on the accused’s failure to voice a prompt complaint,for the initial twelve month®

however, and his silence on the subject at his rehearing, the

court was convinced that the denial of his rank was not due to a One of the principal lessons learned fr@ombsis that

punitive intent on behalf of the government, but rather on a lackcounsel must be conscious of waiver principles. Only the

of clear guidance as to his legal status while “trapped in theunique facts of this case prevented the CAAF from applying

twilight of the court-martial process.” The Air Force court this doctrine. Practitioners should also note that Article 13's

denied the appellant’s request for crédit. prohibition against pretrial punishment is not limited to

instances of pretrial confinement. It applies to anyone “held for

The CAAF reversed the Air Force court’s decision and trial.” Finally, counsel should be wary that what might appear

found that the accused’s unrebutted affidavit unequivocally to be simply minor adverse treatment of a soldier pending trial

established the government’s punitive inténtThe CAAF may rise to the level of illegal pretrial punishment if done with

rejected the government’s argument that Article 13’s a punitive intent.

prohibition against pretrial punishment did not apply to an

accused who is not in pretrial confinement at the time of his A Methodology for Determining Punitive Intent

alleged mistreatmerit. The CAAF also refused to invoke

waiver against the accused. Citing the unique procedural How are courts to determine whether alleged improper

history of the case, characterized by the Air Force court aspretrial treatment of an accused is done with an intent to

being “trapped in the twilight of the court-martial proce®s,” punish? InUnited States v. McCartliythe CAAF shed light

the CAAF concluded that Combs’ “legal status between trials on the subject by explaining the procedure appellate courts

was so unigue that neither the Government nor appellant wereshould follow when reviewing such allegations.

fully aware of his legal rights’® The court awarded the

accused administrative credit for twenty months of  Prior to his trial for committing indecent acts with a child

confinement. and disobeying protective orders, McCarthigs placed in

maximum security pretrial confinement. The first three days of

Characterizing the case as “sandbagging at its wétst,” McCarthy’'s three-week stay in maximum security pretrial

Judge Gierke dissented on the basis that waiver should applyconfinement included an intense suicide watch. At trial, the

He also observed that, even if the accused was entitled to reliefaccused was awarded three-for-one credit for the three days of

it was limited to credit for eight, as opposed to twenty, months. suicide watch, but received only day-for-dajyert! credit for

The accused was reduced to the grade of E-1 by operation othe remaining three weeks of maximum security confinefient.

law when the convening authority approved the original

sentence to confinement. Citing recent case law for the Prior to the CAAF's grant of review in this case, a conflict

proposition that service court decisions are not self-executing,existed between the Air Force and Army courts regarding the

71. 1d. at 333 (citing the unpublished opinion of the Air Force Court of Criminal Appeals).
72. 1d.
73. UCMJ art. 13 (West 1995).

74. Combs47 M.J. at 333. The CAAF citddnited States v. Cru25 M.J. 326 (C.M.A. 1987), to support its conclusion that UCMJ Article 13 protects anyone “held
for trial.” Id.

75. 1d. at 332 (quoting the unpublished opinion of the Air Force Court of Criminal Appeals).
76. 1d. at 334.
77. 1d. at 336(Gierke, J., dissenting).

78. Id. SeeUnited States v. Miller, 47 M.J. 352 (1997); United States v. Kraffad.J. 453, 455 (C.M.A. 1981); United States v. Tanner, 3 M.J. 924, 926 (A.C.M.R.
1977).

79. Combs47 M.J. 332, 337 (Gierke, J., dissenting ).
80. 47 M.J. 162 (1997).

81. SeeUnited States v. Allerl7 M.J. 126 (C.M.A. 1984). IAllen, the accused was awarded day-for-day credit for each day of pretrial confinement served.
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proper standard of review for allegations of illegal pretrial denovoArticle 13’s first prohibition [intent to punish] . . . we
punishmeng® McCarthyurged the CAAF to adopt a d®vo hold that there was no violatio!” These conflicting yet
standard based on the Air Force decisiotUiited States v.  interwoven standards of review add little clarity to what is
Washingtorf* The government supported the Army court admittedly a complex aspect of appellate pracficEhe CAAF
standard applied itUnited States v. Phillip® The CAAF was a bit more precise with its conclusion that the second
resolved the split by concluding that the proper approach is aprohibition under Article 13 (unduly rigorous or excessive
little bit of both, since the ultimate issue of unlawful pretrial conditions) is reviewed for an abuse of discretion: “We hold
punishment “presents a ‘mixed question of law and fact’ that the judge did not abuse his discretion in finding that the
qualifying for independent revievi® Some aspects are to be classification was supported by reasonable and legitimate
reviewed for an abuse of discretion, while others are to begovernmental interest§>
reviewed denovo. Exactly which aspects are to be reviewed
under which standard remains unclear from the majority’s  Judge Effron’s dissenting opinion provides the clearest and
opinion. most logical two-step appellate review of alleged intentional
pretrial punishment. According to Judge Effron, the historical
Unlawful pretrial punishment can take two forms: (1) facts on which the military judge relies for his decision should
imposition of restraint withntentto punish and (2) unduly  be reviewed for an abuse of discretion. Under the second step
rigorous and excessive circumstances which justify a of review, the trial judge’s ultimate conclusion “as to whether
presumption that the accused is being puni§hadlith respect ~ such facts demonstrate an intent or purpose to punish” would be
to the former, the CAAF concluded that issues of purpose andreviewed danovo,as are other questions of I&w.
intentare classic questions of fact and that such “basic, primary,
or historical facts . . . will [be] reverse[d] only for a clear abuse

of discretion.®® But, in its detailed analysis of the facts, the Give Credit Where Credit is Due
majority appears to have conducted andgoreview of these
basic, primary, historical fact8.In the most confusing portion A question counsel frequently ask is whether sentence credit

of its opinion, the CAAF found “no clear abuse of the military is applied against thapprovedsentence or thadjudged
judge’s discretion implying an abuse of discretion standard sentenc& The Army Court of Criminal Appeals addressed
of review. In the very same paragraph, however, the CAAFthis issue pursuant to an extraordinary writGoyle v.
expressly applied the devostandard of review: “Applying  Commander21st Theater Army Area CommatidCoyle was

82. McCarthy 47 M.J at 165. The military judge’s conclusion that the accused was not subjected to illegal pretrial punishment under ArtieieUGMI was
supported by detailed findings of fact based on the testimony of those who subjected the accused to pretrial coidinement.

83. Id. at 164.

84. 42 M.J. 547 (A.F. Ct. Crim. App. 1995).

85. 38 M.J. 641 (A.C.M.R. 1993ff'd, 42 M.J. 346 (1995).

86. McCarthy47 M.J. at 165.

87. Id.

88. Id.

89. Id. at 167. The CAAF stated that it was “not prepared to fesldy matter of lawthat the brig officials in this case violated the provisions oMhaual” and
that they agreed with the military judge’s finding “that the imposition of maximum custody . . . was ‘supported by reasdriagigraate governmental interest.”
Id. (emphasis added).

90. Id.

91. Id.

92. Id. at 168 (Effron, J., concurring). In his concurring opinion, Judge Effron best sums up the majority’s opinion with thetstaeétiadthough the majority
asserts it is applying an ‘abuse of discretion’ standard, the majority’s detailed analysis of the historical eventsdefiestaraview.” 1d.

93. Id. at 167.

94. Id. at 168 (Effron, J., dissenting).

95. In the former, the accused will always receive a tangible benefit; the same is not true in the latter. For exangpthadtseiaccused in a case is awarded 30
days credit, the adjudged sentence includes twelve months confinement, and the convening authority approves ten monérd.céintfiee80 days is awarded

against the approved sentence, the accused would only have nine months left to serve. But if the 30 days credit is ewwatled 2gaonth sentence adjudged
at trial, the accused would not benefit from the same 30 day reduction against the approved sentence.
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convicted of larceny, assault, and provoking speech and wasubjected to illegal pretriglunishmentdifferent procedures

sentenced to a bad-conduct discharge, total forfeitures,apply. At a minimum, the nature and extent of illegal pretrial

reduction to E-1, and twenty-two months confinement. punishmenmustbe considered by the sentencing authority in

Pursuant to a pretrial agreement, the convening authorityadjudging an appropriate sentence. Depending on the

approved only twelve months confinement. At trial, the circumstances, credit for illegal pretrial punishmeray be

military judge awarded the accused twenty-two dayaliei®” assessed against the approved sentéhce.

credit and one day of R.C.M. 305(k) credit for an untimely

magistrate review? The military judge also ruled that the

hourly sign-in requirement and order to submit to urinalysis Conclusion

testing based on mere suspicion rose to the level of unlawful

pretrial punishment. Three times during the course of the trial, The most common concern of counsel who face issues of

the military judge informed the accused that he would considerillegal pretrial restraint involves the amount of credit to which

the unlawful pretrial punishment in adjudging an appropriate an accused is entitled for illegal pretr@nfinementThese

sentencé® After announcing a sentence that included twenty- recent cases are important because they demonstrate how other

two months confinement, the military judge explained that he aspects of pretrial treatment of an accused may warrant relief

would have otherwise adjudged twenty-four months for an accused. lllegal pretripunishmentn violation of

confinement had there been no unlawful pretrial punishiiént. Article 13 of the UCMJ provides fertile ground for zealous

advocacy. Both trial and defense counsel must be wary of

Although the Army court ultimately refused to consider the circumstances that may rise to the level of illegal pretrial

appellant’'s extraordinary writ demanding that credit for illegal punishment. From the government’s perspective, counsel

pretrial punishment be awarded against the approvedshould attempt to prevent pretrial punishmioain occurring.

sentencé® the court used this case as a vehicle to restate thé=rom the defense perspective, counsel must initially raise the

procedures for awarding credit for illegal pretrial confinement issue at trial and then zealously argue for the credit to which

and pretrial punishment. In instances where the accused isheir clients are entitled.

placed in illegal pretriatonfinementcredit must be awarded

against theapprovedsentence. However, when an accused is

96. 47 M.J. 626 (Army Ct. Crim. App. 1997).

97. SeeUnited States v. Aller,7 M.J. 126 (C.M.A. 1984).

98. SeeMCM, supranote 1, R.C.M. 305(i), (k). Rule for Courts-Martial 305(i) requires that pretrial confinement be reviewed for probaltidg eanmsetral and
detached officer within seven days. If the required review does not comply with the provisions of R.C.M. 305(i), the astusedwarded day-for-day credit for
each day of non-compliance pursuant to R.C.M. 305(k).

99. Coyle 47 M.J. at 628.

100. Id.

101. Id. at 629. Jurisdiction was denied because the accused failed to satisfy the two-part burden of proof: (1) circumstanoeswaktkat ordinary appeal
provides inadequate relief and (2) the accused is clearly and indisputably entitled to the reliefldought.

102. Id. at 630.SeeUnited States v. Suzuki, 14 M.J. 491 (C.M.A. 1983). A related issue, which was not addressed by the Army court, wasadhdthemtawful
pretrialconfinements to be credited against the approved sentence or the adjudged seBeeMEM, supranote 1, R.C.M 305(k) (stating that “the remedy for
non-compliance . . . of this rule shall be an administrative credit against the sentence adjudged”). The more commanfprawtckt for such illegal pretrial
confinement to be awarded against the sentence ultinggiphpvedby the convening authority.
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