Claims Report

United States Army Claims Service

Personnel Claims Notes to forward P5 recoveries to the U.S. Army Claims Service,
Europe® This note looks at the problems encountered in P5

Recovery Under the Point to Point POV Pilot Program recovery actions and suggests approaches to dealing with them.
Currently, the military has two programs for shipping pri- ~ The contractor for the P5 contract, American Auto Carriers

vately-owned vehicles (POVs). One is known as the Point to(AAC), frequently denies liability for loss and damage to
Point POV Pilot Program (P8).Under this program, which  POVs. Some of the grounds raised by the contractor are, in the
began on 1 November 1994, a single contractor is responsibl¢iew of the USARCS, unacceptable. When processing a P5
for POV shipments to and from Germany. It applies to approx-recovery action, field claims offices should carefully examine
imately fifty percent of the POVs shipped between Germany any grounds for denial which the_ contractgr raises. Claims
and the continental United States (CONUS). The program cov-Office personnel should be especially sensitive to the alleged
ers all vehicles shipped between Germany and three locationgrounds for denial in this note.

in CONUS: St. Louis (Pontoon Beach, lllinois), Dallas, and
Baltimore. Uninspectable items AAC sometimes denies liability for

damage to the undercarriage and interior of POVs because

The second program is the one which was in existence priothese areas are “uninspectable.” However, AAC’s contract
to the P5. Under this program, the government may contractdoes not indicate any “uninspectable” areas of a P®iéld
with a number of carriers to ship POVs to Germany, Hawaii, or claims office personnel must make their own determinations as
other locations throughout the world. The simplest way to to whether damage claimed was preexisting or occurred during
determine which of these programs was used to ship a vehiclhipment. A blanket statement that an area of a vehicle is
is to look at the origin and destination. If the vehicle is being “Uninspectable” will not relieve AAC of liability.
shipped between Germany and one of the three locations in

CONUS listed above, the shipment is a “P5” shipment; other-  Failure to verify damages and use of the term “As Stated By
wise, it is a “non-P5” shipment. Owner.” AAC has denied liability for damage to POVs

because an AAC employee wrote the words “disagree” or “as

Recovery procedures for non-P5 shipments are well estabstated by owner” on the Department of Defense Form 788 (DD
lished? Because of the number of carriers involved and the dif- Form 788), Private Vehicle Shipping Document for Automo-
ficulty in assessing liability against a single carrier, however, bile, at destination. However, AAC’s contract requires it to
the amount of recovery is often small. A policy note in the bring any disagreements to the attention of a contracting
December 1994 edition dfhe Army Lawyeexplains the  officer's representative, a government employee who is located
recovery procedures for P5 shipmehtdunfortunately, many  at each vehicle processing ceritéfherefore, a notation by an
field offices have experienced difficulties in these recovery AAC employee generally will not defeat AAC’s liability. In
actions. As aresult, the U.S. Army Claims Service (USARCS) addition, the term “As Stated By Owner” does not indicate that
has directed all CONUS field claims offices to forward the AAC employee has disagreed with what the owner has writ-
impasses in P5 recoveries direcﬂy to the Recovery Branch atenon the form. This term should not be interpreted to be a dis-
the USARCS. European field claims offices should continue agreement.

1. See generallyieutenant Colonel Philip L. Kennerlyhe Single Contractor Privately-Owned Vehicle Pilot Progrémyy Law., Dec. 1994, at 46. Currently,
the Military Traffic Management Command is planning to extend this pilot program to cover essentially all POV shipmentdevoltiimanticipated that this new
global contract will begin on 1 November 1998.

2. U.S. BFToFARMY, REG. 27-20, lEGAL SERVICES, CLAIMS, para. 11-35 (1 Aug. 1995) [hereinafter AR 27-28keRobert FrezzaRecovery on Privately Owned
Vehicle Shipment Claim8grmy Law., Oct. 1992, at 44.

3. SeeKennerly,supranote 1, at 46.

4. Legal Automation Army-Wide System Bulletin Board Service Claims Forum Message # 444961, Pete Masterton, topic: PfisetssorgP5 (POV) Claims
(26 Aug. 1997).

5. AR 27-20supranote 2, para. 11-35a(4).

6. Point to Point POV Pilot Program Contract, Statement of Work (1 Nov. 1994) [hereinafter P5 Contract] (copy on filaavjthSeeKennerly,supranote 1,
at 48-51 (reproducing the claims provisions of the contract).

7. SeeP5 Contractsupranote 6, para. C.6.2.1.&produced irkKennerly,supranote 1, at 49.
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vehicle (such as a muffler or tire8).AAC has sometimes
Mechanical defects AAC has sometimes denied liability offered less than the full amount demanded because it has taken
because damage is alleged to be a mechanical defect. AAC'depreciation deductions on items which are not ordinarily
contract indicates that it is not liable if it “can prove absence ofreplaced during the useful life of a vehicle. Since AAC’s con-
fault or negligence, or that loss or damage arises out of causesact provides that it is liable for the full value of regathis is
beyond the contractor’s contrdl.’Although this relieves AAC  improper.
from liability for wear and tear and similar mechanical damage,

it does not relieve it from liability for “mechanical damage” Maximum amounts allowahleAAC has offered to pay
caused by shipment, such as a muffler which has been torn fromeduced liability because it has applied the military’s maximum
a vehicle. amounts allowable. Military claims offices have maximum

amounts which can be paid for certain items based upon the
Catalog prices In some cases, AAC has offered to pay Allowance List-Depreciation Guidé AAC's contract does not
reduced liability because it alleges that the repair estimates areontain any provision which permits it to rely on these same
inflated in comparison to catalog prices. The contract provideslimitations in making its payment in response to a demand from
that AAC is liable for the full value of repaits.Field claims a military claims office. Furthermore, such a limitation makes
offices should fully investigate whether repair estimates areno sense, since the USARCS can waive the maximum amounts
inflated. However, the fact that a repair estimate is higher thanallowable!*
a catalog price quoted by AAC should not, in itself, relieve
AAC of liability. This is especially true where catalog pricesdo  Scratches to bare metaBecause DD Form 788 indicates
not include the cost of labor to install a replacement part. that “hairline” scratches which do not go to the bare metal
should not be noted, AAC has sometimes alleged that it is not
Preexisting damage AAC sometimes denies liability liable for such scratches. Field claims office personnel must
because it alleges that the damage claimed was preexisting. Imake an independent determination of whether such scratches
such circumstances, field claims personnel must carefullywere caused by shipment. AAC’s contract does not exclude lia-
examine the damages noted on the origin DD Form 788 tobility for hairline scratches, unless AAC can prove that they
determine if the damages were, in fact, preexisting. In addition,were preexisting®
field claims personnel should inspect the vehicle and annotate
their observations on the claims chronology sheet or a locally Inability to inspect because of snow, dirt, or protective coat-
reproduced inspection sheet. It is especially important to notdng. In a few cases, AAC has denied liability because snow,
whether the claimed damage appears to be fresh and how thigirt, or a new car protective coating prevented inspection at ori-
was determined (for example, fresh paint chips or lack of rust).gin. In such cases, field claims office personnel should make
AAC should be held responsible for damages which were notan independent determination of whether damage was caused
preexisting. by shipment. If it was, AAC should be held responsible for the
damage. AAC's contract requires it to ensure that a vehicle is
Depreciation Sometimes, AAC has offered to pay reduced clean at origin so that the inspection can be conddttadC's
liability because it has taken depreciation on replacement partfailure to do so does not relieve it of liability.
in excess of what the local military claims office has taken.
Field claims offices are required to depreciate replacement In order to be successful in P5 recovery actions, field offices
parts if they are ordinarily replaced during the useful life of a must ensure that POV claims are properly adjudicated and well

8. Recently, AAC's subcontractor in Germany, Transcar, instructed its agents not to use the term “as stated by owné"Fornih@&3. In addition, Transcar
has reminded its agents of the responsibility to notify the contracting officer’s representative if there is any disagre#mehe or she can verify the damage.
Letter, Transcar, Langer Kornweg 16, 65451 Kelsterbach, Germany, to all Transcar Offices, subject: Standardized Remanka8BlIffoNov. 1997) (copy on
file with author).

9. SeeP5 Contractsupranote 6, para. C.6.2.1.igproduced irkKennerly,supranote 1, at 49.

10. Id.

11. U.S. P T oF ARMY, Pam. 27-162, [EGAL SERvICES, CLAavs, para. 2-50a (15 Dec. 1989) [hereinafter DWR27-162].

12. SeeP5 Contractsupranote 6, para. C.6.2.1.ieproduced irKennerly,supranote 1, at 49.

13. SeeAR 27-20,supranote 2, para. 11-14b; DAR 27-162 supranote 11, para. 2-35.

14. AR 27-20supranote 2, para 11-14b.

15. SeeP5 Contractsupranote 6, para. C.6.2.1.igproduced irKennerly,supranote 1, at 49 (providing that “the contractor assumes full liability for all loss and
damage, except where the contractor can prove absence of fault or negligence, or that the loss or damage arises oayohddheehtractor’'s control.”). The

DD Form 788 indicates that scratches which do not go to bare metal should not be noted after the “initial inspection lieBtisit@pACshouldnote such scratches
during the initial inspection at origin and, therefore, may not escape liability for new scratches noted at destination.
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documented. Careful review of the DD Form 788 is vital.

However, it is equally important for field claims personnel to

conduct a well-documented inspection of the vehicle. It is Vehicle Vandalism

especially important to indicate whether the claimed damage

appeared to be caused by shipment and, if so, the reasons for The new claims regulation and pamphlet will significantly

that conclusion. expand the authority to pay for vehicle vandalism and theft.

The new rules will permit payment for vehicle theft and vandal-

Field claims office personnel should carefully scrutinize all ism which occurs anywhere on post and, in certain circum-

denials of liability by carriers during the recovery process. This stances, off post. The new vehicle theft and vandalism rules are

is especially important in the case of P5 claims. Lieutenantnotretroactive. They will apply only to incidents which occur

Colonel Masterton. on or after the effective date of the new regulation and pam-
phlet.
Policy Changes to be Published in New Regulation Currently, a personnel claim for vandalism or theft of a pri-
vately-owned vehicle is generally only payable if the damage or
Introduction loss occurs at “quarter$® For these purposes, “quarters”

include on-post quarters in the United States and both on-post

The U.S. Army Claims Service (USARCS) is currently and off-post quarters outside of the United St&dhe current
working on several important changes in personnel claims pol-regulation does not permit payment for vehicle theft and van-
icy. These changes will be published in the new versions ofdalism which occurs at other locations on an installa&tion.
Army Regulation 27-20 andDepartment of the Army Pam-
phlet 27-1628 Both of these publications will be issued soon Under the new regulatiofi,vandalism or theft of a pri-
and will have the same effective date. This note describes thregately-owned vehicle will be compensable if it occarg/-
of the most important changes in personnel claims policy in thewhereon post or at off-post quarters oversé&aslrheft or
new claims regulation and pamphlet. These changes will affecvandalism will be presumed to have occurred off post and,
the rules on vehicle vandalism, requests for reconsiderationtherefore, will not be compensabfe.The claimant will be
and waiver of maximum amounts allowable. required to rebut this presumption with clear and convincing

16. Id. para. C.5.1.7.

[T]he contractor will insure that the POV is clean and free of road tar and dirt and able to be accurately inspected. cdfftgnoimef the
POV impairs the DD Form 788 or commercial equivalent inspection process, the contractor shall . . . request the custmtbet® o
prior to processing.

17. AR 27-20supranote 2.
18. DA Rwm 27-162supranote 11.

19. AR 27-20supranote 2, para. 11-5e(3). This provision superseded the provision on vehicle vandalism confa/&din 27-162paragraph 2-29c, which is
currently incorrect. The current regulatory provision also permits payment for vehicle vandalism and theft if the incidenth@etthe vehicle is used in the per-
formance of military duty, when the vehicle is being shipped, and when the vehicle is located in an area on the instatiatioa edmmand has assumed respon-
sibility for security. Id. paras. 11-5e(1), (2), (4).

20. The regulation defines quarters for these purposes as:

(1) Quarters, wherever situated, which are assigned to the claimant or otherwise provided in kind by the Governmentr{2uGigdetehe
United States, which are occupied by the claimant in compliance with competent authority but are neither assigned tothercttimavise
provided in kind by the Government; or (3) Any place of lodging wherever situated, such as a hotel, motel, guest housketransither
place, when occupied by the claimant while in the performance of temporary duty or similar authorized military assignteenicrtiey
nature.

Id. para. 11-5. The regulation does not permit payment for losses at off-post quarters (in other words, quarters not giodibdgdhie government) in the United
States because the Personnel Claims Act prohibits payment of a claim if the loss occurred “at quarters occupied by timeec&tiamawort in the District of Columbia
that were not assigned or provided in kind by [the government] . . ..” 31 U.S.C. § 3721e (1994).

21. SeeAR 27-20,supranote 2, para. 11-5e(5) (allowing payment for vehicle damage “other than at quarters on a military installation” orguisédsby fire,
flood, hurricane, or other unusual occurrence; theft and vandalism damage is specifically excluded).

22. Seeapp. Ajinfra. This appendix shows the portions of the current regulation and pamphlet which have been eliminated (printed in crossaddtitdeew
provisions which have been added (printed in bold text). The new regulation and pamphlet will not contain this detail.

23. The new provision will provide that losses at off-post quarters are compensable if they did not occur within ast@istocttbf Columbia. This should make
it clear that vehicle vandalism and other compensable losses at off-post quarters are payable in territories of theddngadiStat Puerto Rico.
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evidence that the theft or vandalism occurred on post or at over- A request for reconsideration is the only possible type of
seas quarters. A claimant’s uncorroborated statement will noppeal of a personnel clai#.Currently, only the USARCS
be enough to rebut the presumption. Instead, the regulation wilcommander can take final action on most requests for reconsid-
require a statement from a disinterested third party, such as aration?” The head of an area claims office, who is generally
statement in the military police report that broken glass wasan SJA% can take final action on requests for reconsideration
found next to the vehicle or a statement from a disinterestedonly when the claimant is fully satisfied by the SJA's actfon.
third party who saw the claimant’s vehicle and several others
vandalized in a like manner. Under the new regulation and pamphifein SJA may still
take final action on a request for reconsiderafitre claimant
In addition, vehicle theft or vandalism which occurs off post is fully satisfied. However, an SJA may also take final action
will be compensable under the new regulation if there is a cleaiif: (1) the reconsideration request does not contain new facts or
connection between the vandalism and the claimant’'s dutiesa new legal basis, (2) the requeast notimely, or (3) the total
However, such theft or vandalism is not compensable if it amount in dispute does not exceed $1000.
occurs at off-post quarters in the fifty states or the District of
Columbia?® For off-post vehicle theft or vandalism to be pay- The provision permitting SJAs to take final action on recon-
able, there must be clear evidence which establishes the corsideration requests which state no new facts or legal bases was
nection between the claimant’s duties and the damage. Fodesigned to eliminate the need to forward vague requests to the
example, if the claimant’s vehicle is spray painted with the USARCS. Under this provision, an SJA could take final action
phrase “soldiers kill babies,” there is a direct connection to theon a vague request consisting solely of the statement “| request
soldier’s duties, and the claim could be paid. On the other handreconsideration” written on a settlement letter. In deciding
if a rock is thrown from an overpass and breaks the claimant'swhether reconsideration requests contain new facts or new
windshield, the claim is not payable because there is no cleategal bases, SJAs should interpret the requests liberally. If there
connection to duty. is any argument that the request states new facts or a new legal
basis, the SJA should forward the request to the USARCS or
rely on a different provision which permits final action by the
Requests for Reconsideration SJA.

The new claims regulation and pamphlet will give staff =~ The provision which permits SJAs to take final action on
judge advocates (SJAs) significantly expanded authority to takeuntimely reconsideration requests should only be used if the
final action on requests for reconsideration. The new provi- claimant has no legitimate reason for submitting the request
sions will give SJAs the authority to take final action on most after the sixty-day time frame has elap&eti.the claimant has
requests for reconsideration which involve $1000 or less. any explanation for submitting a late request, the SJA should

forward the request to the USARCS or rely on a different pro-
vision for taking final actio?

24. The current regulation contains the same presum@®eAR 27-20,supranote 2, para. 11-5e(3). However, the new regulation will make it plain that the burden
of proof is clear and convincing evidence and that the uncorroborated statement of the claimant is not enough to overesuaneptienp

25. As mentioned in note 28upra,the Personnel Claims Act does not permit payment for incidents occurring within the 50 states and the District of Columbia at
quarters that were “not assigned or provided in kind by [the government] . ...” 31 U.S.C. § 3721e (1994).

26. The Personnel Claims Act provides that “settlement of a claim under this section is final and conclusive,” meaniagethey’aradministrative determination
may not be appealed to the courtd. § 3721k.

27. AR 27-20supranote 2, para. 11-20b. As an exception, the Commander, U.S. Army Claims Service, Europe, may take final action on &oryresxuneséd-
eration forwarded there by a subordinate office, as long as it does not involve waiving a maximum allédvgraca. 11-20b(4).

28. Id. para. 1-5d (defining “area claims offices” as those offices under the supervision of a senior judge advocate whictaged HgslgnUSARCS commander).
The senior judge advocate, who is usually an SJA, is the head of the area claimdédffiaea. 1-5d(1).

29. |d. para. 11-20b(4). This paragraph requires that a request for reconsideration be forwarded to the USARCS if the claiotamistio®satcept an additional
payment as full relief. Therefore, a field claims office can take final action only if the claimant is fully satisfiecevaitidifional payment. Technically, this final
action can be taken by any “settlement” authority (which generally means any claims attorney who can pay personnel e@aiidshiai”tauthority (the head of
an area claims office, generally an SJ8ged. paras. 1-5f, 11-20b(4).

30. Seeapp. B,infra.

31. The time frame for submitting a reconsideration request has not ch&@eR 27-20,supranote 2, para. 11-20c.

32. Waivers of the sixty-day time limitation should be granted liberally, unless the claimant’'s delay has prejudicedrimegtweight to recoverSeePersonnel
Claims NoteRequests for Reconsideratjofrmy Law., Aug. 1997, at 46.
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randum or endorsement and must recommend a specific action
The most important of the new reconsideration rules is theto be taken on the request.
provision which permits SJAs to take final action on requests
for reconsideration in which the amount in dispute is $1000 or
less. This will undoubtedly apply to a large number of recon- Maximum Amounts Allowable
sideration request8.To determine the amount in dispute, SJAs
should subtract the amount of any additional payment from the The new claims regulation and pamphlet will significantly
amount requested by the claimant in the request for reconsiderexpand the authority of SJAs to waive maximum amounts
ation. For example, if a claimant requests an additional $1200allowable. TheAllowance List Depreciation Guidestablishes
for a damaged couch and the claims office pays an additionamaximum amounts which may be paid for specific categories
$400, the amount in dispute is only $800. Do not considerof property?” For example, the maximum which may be paid
amounts claimed for any items the claimant withdraws from for a vehicle damaged during shipment is $20800nder the
reconsideration or for which the claimant accepts an additionalcurrent regulation, only the USARCS may waive a maximum
payment as full satisfaction. If the request does not contain aamount allowabl&® Under the new regulation and pampHhfet,
specific amount, look to the amounts requested in the originalan SJA may waive a maximum amount allowable. Before
claim for items mentioned in the request. If in doubt as to thedoing so, however, the SJA must determine that there is good
amount, the SJA should forward the request to the USARCS orcause and that the claimant has established four factors by clear
rely on some other provision for taking final action. and convincing evidence: (1) the property was not held for
commercial purposes, (2) the claimant owned the property, (3)
If none of the above provisions apply, the SJA must forward the property had the value claimed, and (4) the property was
the request for reconsideratitinthe USARCS? Even if one damaged or lost in the manner alleged.
of the provisions for taking final action applies, an SJA must
forward a request for reconsideration to the USARCS if: (1)the Good cause for waiving the maximum amount allowable
SJA personally acted on the claim and believes the requesshould be interpreted liberally. There is no need to prove that
should be denied or (2) the request involves a question of policythere was an injustice because government officials misin-
or practice thahe SJA believes is appropriate for resolution by formed the claimant about coverage under the Personnel
the USARCS. Since the SJA is the only person who can denyClaims Act or because the claimant was unable to obtain insur-
personnel claims, the first exception will apply to most requestsance protection, as was previously requifednder the new
for reconsideration in which the original claim was completely regulation, an economic loss is sufficient to establish “good
denied®® The second exception is designed to enable thecause,” as long as the claimant establishes the four factors
USARCS to provide policy guidance to field offices when described above by clear and convincing evidence.
novel situations arise.
The first factor, that the property was not held for business
Only an SJA or higher authority can take final action on purposes, can usually be assumed, absent evidence to the con-
reconsideration requests. The authority to act on reconsideratrary. The second factor, ownership, can be proven by purchase
tion requests is personal to the SJA (or the acting SJA) and mayeceipts, photographs, or statements by others who observed
not be delegatel. When taking final action on a reconsidera- the property in the claimant’s possession. The third factor,
tion request, the SJA should personally sign the action. Simi-value, is generally established by purchase receipts, appraisals
larly, when forwarding a reconsideration request to the obtained before the loss, or similar evidence; a statement from
USARCS, the SJA must personally sign the forwarding memo-the claimant or a friend of the claimant is not sufficient. The

33. Aninformal study conducted by the Personnel Claims and Recovery Division, USARCS, indicated that approximately hedfuettd for reconsideration
involve disputes of $1000 or less.

34. If the claim arose from an office subordinate to the Commander, U.S. Army Claims Service, Europe, the request sharideotdathat office for final action.
35. AR 27-20supranote 2, para. 1-5f.

36. This authority may devolve to an acting SJA in the absence of the SJA.

37. SeeALLowaNck List DepreciaTioN GUIDE (15 Apr. 1995) [hereinafter #dreciaTion Guipg] (copy on file with author); AR 27-2@upranote 2, para. 11-12.

38. DepreciaTioN GuiDE, supranote 37, item 7.

39. AR 27-20supranote 2, para. 11-14b (providing that the Chief, Personnel Claims and Recovery Division, may waive the maximum in acaaitolagood
cause shown).

40. Seeapp. C,nfra.

41. DA Pw 27-162,supranote 11, para. 2-35b.
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fourth factor, loss or damage, can be proven by an inventory, ifmust be familiar with these new rules and must implement them
the loss was shipment related; however, a generic reference oproperly. The new rules give SJAs much greater authority to
the inventory may be insufficient. For example, if an inventory act on personnel claims. With the new authority, however,
lists a rug, this will not be sufficient to establish that a $4000 come new responsibilities. Previously, the USARCS retained
Turkish rug was lost. the power to act on requests for reconsideration and to waive
maximum amounts allowable, in order to ensure that personnel

Only the SJA may waive maximum amounts allowable. claims were adjudicated uniformly and fairly throughout the
This authority is personal to the SJA (or the acting SJA) andArmy. Field claims personnel and SJAs now have the task of
may not be delegated. The SJA must personally sign a memoensuring that these claims are uniformly and fairly adjudicated.

randum which attests to the four required factors. Field claims personnel must carefully monitor the claims forum
of the Legal Automation Army Wide System bulletin board
Conclusion system;TheArmyLawyer, and other sources of claims informa-

tion to ensure that the new authority is exercised properly.
The new provisions discussed in this note are a significantLieutenant Colonel Masterton.
departure from current policy. Field claims office personnel
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Appendix A
Changes to Vandalism Provisions

Additions to the current version arehnld.
Deletions from the current version are-eressed out

SUMMARY OF CHANGE: Expands authority to pay for vehicle vandalism claims, permitting compensation for all vandalism
on post, rather than limiting compensation to vandalism at quarters. Retains current requirement for extrinsic evidatior of loc
of vandalism. Permits payment of vandalism claims off post where there is a nexus to claimant’s service.

TEXT OF CHANGE:

Change para. 11-5a(2rmy Regulation 27-2(AR 27-20 as follows (this will be renumbered para. 11-5d(2)):

(2) Quartersiot located in a state or the District of Columbiasutside-the-United-Stateshich are occupied by the claimant in compliance
with competent authority but are neither assigned to the claimant nor otherwise provided in kind by the Government. Hxaimviernat
cognizable when the claimant is:

(a) A civilian employee who is a local inhabitant.

(b) A U.S. citizen hired as a civilian employee while residing abroad or after moving to a foreign country as a partséttvédhof a person
who is not a proper party claimant

(c) A family membenot residingin a state or the District of Columbiaeutside-the-United-Stateghile the soldier is stationed in a different
country.

(d) Alocalinhabitant of a U.S. territory who is in that territory at the time of a loss when he or she is in the ARNiB €&itiiefime-National
Guard Duty (FTNGD) or on active duty under Title 10, or in the USAR on active duty for any reason.

Change para. 11-5e(#R 27-20as follows (this will be renumbered para. 11-5h(3)):

(3) Located at quarters or place of Iodgmg as defined in parag#apkis:la)(@) and (3) above—wMeh#e#pu#pesesef—tkHs—paFagFaph—mcludes

located on a mllltary |nsta||at|on prowded that the Ioss or damage is caused by f|re flood hurncane or other unuembomey theft
or vandalism. For the purposes of this paragraph, the term “quarters” includes garages, carports, driveways, assigned parking spaces,
and lots specifically provided and used for the purpose of parking at one’s quarters or other areas normally used for parkindnile at
quarters by the claimant and other occupants of the claimant’s building, or by the claimant’s neighbors. The term “military istalla-
tion” is used broadly to describe any fixed land area, wherever situated, controlled and used by military activities or the DOBor this
category, there is a presumption that vehicle theft or vandalism-eceurs-off the-military-instalz@®not occur on the military installation

or at quarters and is generally not compensable. Claims for theft or vandalism to vehicles (including property located inside a vehicle) are
only payable when a claimant proves that the theft or vandalism occurred while the vehiatethasnilitary installation or at-his-erher
autherized-orassighapliarters (for example: a military police report indicates broken glass from the windew-is-en-the-dwasviaynd at
the on-post parking lot where the vehicle was vandalized). A vehicle that is properly on the installation or at quarters shotde pre-
sumed to be incident to service unless such a presumption would be unreasonable under the particular circumstances, suchitisgyis

a fellow soldier on another installation while on leave.

Change para. 11-5e(%AR 27-20as follows (this will be renumbered para. 11-5h(5)):

Me%e%enamﬂwnmhta;y—ms&aﬂaﬂem#hﬂeen%a@cated off the m|||tary |nsta||at|on When the Ioss or damage is dlrectly con-
nected to the claimant’s service, provided the incident does not occur at quarters in a state or the district of Columbia thegre not
assigned or provided in kind by the government.

Add the following after the above paragraph (this will be numbered para. 11-AR(&),-20:

(6) To the extent the provisions of this paragraph make vehicle loss claims payable, when they would not be payable underipuev
policy, such claims will be considered for payment only if the loss occurred after the effective date of this regulation.
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Add the following after para. 2-29c(®epartment of the Army Pamphlet 27-1B2A Pam 27-16p(Because of a complete reor-
ganization of the pamphlet, which will enable its provisions to be numbered in the same manner as the regulation, thisypthragrap
be renumbered para. 11-5h(3)(c)):

(c) Standard of proof for vandalism and theft claims. In the case of vandalism and theft, the claimant must be able to showattthe
vandalism or theft occurred at quarters or on the military installation by clear and convincing evidence. There is a presumpti that
vehicle theft or vandalism did not occur at quarters or on the military installation and, therefore, is not compensable. Thé&onant
must rebut this presumption with clear and convincing extrinsic evidence. An MP report that corroborates that broken glass frothe
claimant’s vehicle was found on the parking lot outside the claimant's place of duty will be sufficient to rebut this presumeti. Simi-
larly, a statement by a disinterested third party who saw that the claimant’s vehicle and a number of other vehicles parked né&an
the PX parking lot were vandalized in a like manner will be sufficient to rebut this presumption. However, the claimant’s unoobo-
rated statement that a vehicle was vandalized on the military installation or at quarters will not be sufficient.

Add the following after the above paragraph (this paragraph will be renumbered para. 1DAH4M 27-16P

(4) Vehicles not located on the installation or at quarters. Theft or vandalism involving vehicles which are not located be installation

or at quarters, as defined above, may be compensable if the claimant can establish that these acts occurred incident to seriicéaim-

ant must establish a clear connection between the theft or vandalism and the claimant’s duties supporting a conclusion thatdamage
occurred directly incident to the claimant's service. Damage caused by random acts of vandalism or theft that occur off-post aot

compensable. This risk should be covered by private insurance. The use of a vehicle off the military installation for commgtio or

from work does not make the use incident to service for purposes of this paragraph. If a rock is thrown from an off-post ovegs and
breaks a claimant’s car windshield while he is driving to work, the damage is not incident to service and is not compensalife sol-

dier’s vehicle bearing a military sticker is spray painted at an off-post location with the phrase “soldiers kill babies,” theris a direct
connection between the claimant’s service and the damage; therefore, a claim for such damage could be paid. Off-post thefandal-

ism which occurs at economy quarters in a state or the District of Columbia is not compensable, even if it is incident to sex\as defined
in this subparagraph. The Personnel Claims Act specifically prohibits compensation for damages incurred at off-post quartersa

State or the District of Columbia.
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Appendix B
Change to Reconsideration Provisions

Additions to the current version arehnld.
Deletions from the current version are-eressed out

SUMMARY OF CHANGE: Gives SJAs authority to act on certain reconsideration requests.
TEXT OF CHANGE:
Replace para. 11-20b(#R 27-2Q with the following:

(3) If the approval or settlement authority cannot take final action on the request (see para. c below), he or she will isang offered
payment and will forward the claim through any intervening approval or settlement authorities to the official authorized to tak final
action on the request.

Delete para. 11-20b(4A\R 27-20

Add the following after para. 11-20BR 27-20

An approval or settlement authority:

c. May take final action on a request for reconsideration if the action taken on reconsideration results in the acceptanceh®claimant
as full relief on the claim.

d. May take final action on a request for reconsideration if he or she is the head of an area claims office or higher settlenaithority
and —

1. The reconsideration request does not contain new facts or legal basis for requesting reconsideration.

2. There was no timely request for reconsideration and no exceptional circumstances are present.

3. The total amount in dispute after the settlement or approval authority has acted on the request for reconsideration doe$ no

exceed $1000.

e. Will forward to USARCS for action a request for reconsideration which does not meet any of the above criteria or which—

1. Involves a claim on which the head of an area claims office or higher settlement authority has personally acted, where that

individual believes the request for reconsideration should be denied.

2. Involves a question of policy or practice that the head of an area claims office or higher settlement authority believesgpro-
priate for resolution by USARCS.

f. As an exception, the Chief, U.S. Army Claims Service, Europe (USACSEUR), may take final action on any reconsideration regue

forwarded there by a subordinate office. The Chief, USACSEUR, will include a complete copy of the final action and will forncathe
file to the Commander, USARCS.

g. The authority to take final action on reconsideration requests is personal to the head of the area claims office and maybeodele-
gated.

h. Prior to forwarding a request for reconsideration, the settlement or approval authority must notify the claimant, in writirg, of the
action he or she has taken.

Change para. 11-208R 27-20 as follows (this material will be placed at the beginning of para. 11-20):

c. A claimant has 60 days from the settlement date of the claim to request reconsideration. The head of an area claaysafiigethis
time period in exceptional cases. The claimant will receive written notification of this time limit as part of the nattzajrathe claim.

Change para. 2-59BDA Pam 27-162s follows (this paragraph will be renumbered para. 11-20g(2)):
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(g) (2) Action by the original approval or settlement authority. The original approval or settlement authority-mayeiaifchactirshe-deter-
mines-thatthe-original-action-taken-sheuld-be-medifientlify the original action, if he or she believes this to be appropriate. A settlement

or approval authority may take final action on a request for reconsideration if the action taken results in the claimant’'s aqu&nce as
full relief on the claim. In addition, the head of an area claims office (typically a SJA) or higher settlement authority mawgke final
action on a request for reconsideration if :

(a) The action taken on reconsideration results in the claimant’s acceptance as full relief on the claim.

(b) The reconsideration request does not contain new facts or legal basis for requesting reconsideration.

(c) There was no timely request for reconsideration and no exceptional circumstances are present.

(d) The total amount in dispute after the settlement or approval authority has acted on the request for reconsideration does n
exceed $1,000. The amount in dispute is the difference between the amount requested by the claimant in the request for retmasion

and the amount granted by the settlement or approval authority in response to the request for reconsideration, after deducting:

*The amount claimed in the request for items which the claimant voluntarily withdraws from reconsideration, after receiving
an explanation for the partial payment or nonpayment, or for any other reason.

*The amount claimed in the request for items where the claimant accepts the amount offered in full relief for the damage or
loss.

If the request for reconsideration does not contain a request for a specific amount, the amount requested by the claimant kélicon-
sidered to be the amount requested in the original claim for the items included in the request for reconsideration. If thesea question
as to the amount in dispute, err on the side of determining that the amount is over $1,000 and forward the request.

Add the following paragraph after the above paragraph (this will be numbered para. 11R28d¢?an 27-162

(3) Forwarding the request for reconsideration. The head of an area claims office must forward a request for reconsideration
USARCS or U.S. Army Claims Service, Europe (USACSEUR) for final action if it—

(a) Does not meet the criteria in subparagraphs (g)(2)(a) through (d) above;

(b) Involves a claim on which the head of an area claims office has personally acted, where that individual believes the regfoe
reconsideration should be denied; or

(c) involves a question of policy or practice that the head of an area claims office believes is appropriate for resolutiord8ARCS or
USACSEUR.

Change para. 2-598A Pam 27-162s follows (this paragraph will be renumbered para. 11-20g(5)):

(5) ProcedureEach¥hesettlemenor approval authority must act on the request personally; this authority may not be delegated. If additional
payment |s made the chronology sheet and other documents in the file must reﬂect the basns—fe{—tt—tf—the—setﬂemyemambareqaest

settlement or approval authority should notn‘y the clalmant in writing of the action taken on the request for recon5|derat|onlf the
action taken on the request modifies the original action, the settlement or approval authority should make any additional paynte
involved and determine if the modification satisfies the claimant. The settlement or approval authority should forward approfate
claims files and personnel claims memoranda of opinion to the head of the area claims office. The head of the area clain=eafiay
take final action on a request for reconsideration according to the criteria set forth above; this authority may not be delegat If the
request must be forwarded to USARCS or USACSEURNhe outside cover of the file must be clearly marked “RECONSIDERATION.” The
claimant should be told that the claim has been forwatiédot what action the claims office hasheuld-nroetbe-told-whatwascommended.
A head of the area claims officaettlementautheritynay concur in a previous memorandum of opinion or may attach a supplemental mem-
orandum.When a request for reconsideration is forwarded to USARCS or USACSEUR for final action, the file should contain a mem-
orandum or endorsement personally signed by the head of the area claims office. This memorandum or endorsement must contain, a
a minimum, a specific recommendation on the request for reconsideratiorf-or example, a claimant at Fort Sill puts in a written request
for reconsideration of the amount paid on a table, contending that the amount awarded will not cover the cost of refa@maftreguests
payment of an additional $150. Claims personnel discuss the matter and allow the claimant 14 days to get a secondegtimatftef
reviewing the second est|mate the G.)}A‘,Ialms attorney pays the claimant an add|t|ona| $199—and—fewva¥ds—the—me—wﬁh-a—persefmel claims
W yrentTie made
CJA or claims attorney should notify the claimant in wrltlng of the action taken and determlne if he or she is satlsfled ¢ claimant
is not satisfied, the CJA or claims attorney should forward the file with a personnel claims memorandum of opinion to the heaftthe
area claims office. The head of the area claims office may take final action on the request for reconsideration or forward theim to
USARCS if he or she believes the request involves an issue of policy which is appropriate for resolution by USARCS. If thelteddhe
area claims office forwards the claim to USARCS, he or she may prepare a new personnel claims memorandum of opinion or an
endorsement concurring in the previous memorandum of opinion. In either case, the memorandum or endorsement must be personally
signed by the head of the area claims office and recommend a specific action to be taken on the request for reconsideration.

FEBRUARY 1998 THE ARMY LAWYER « DA PAM 27-50-303



Appendix C
Change in Waiver of Maximum Allowables

Additions to the current version arehnld.
Deletions from the current version are-eressed out

SUMMARY OF CHANGE: Gives SJA authority to waive maximum allowables.
TEXT OF CHANGE:

Change the second sentence of para. A&f27-20Qto read as follows:

The authority to act upon appeals or requests for reconsidetatisaive maximum allowablesto disapprove claims (including disapprovals
based on substantial fraud), or to make final offers will not be delegated.

Add the following after the last sentence of para. 11-A827-20

In addition, the head of an area claims office, or higher settlement authority, may waive the maximum in a particular case fgood
cause if the claimant establishes the elements in subparagraph (1) through (4) below. The head of the area claims office neusbpally
certify this by including a memorandum in the claims file providing a written explanation detailing the facts relied upon whiclkonsti-
tuted good cause and detailing how the claimant has established each one of the four elements below by clear and convinciheneei.
This authority is non-delegable and must be exercised personally by the head of the area claims office. The elements which Ineus
established are—

(1) The property was not held for use in a business or for commercial purposes.

(2) The property was actually owned by the claimant.

(3) The property had the value claimed.

(4) The property was damaged or lost in the manner alleged.
Replace para. 2-35BDA Pam 27-162with the following (this paragraph will be renumbered para. 11-14a(2)):

(2) Waiver of maximum allowances. The head of an area claims office, or a higher settlement authority, may waive the maximum
allowable for good cause in certain situations. Before doing so, the settlement authority must personally sign a written mennoitam
for the file including—

a. The facts establishing good cause.
b. An explanation of how the claimant has established the following four factors by clear and convincing evidence:
1. The property was not held for use in a business or for commercial purposes.

2. The property was actually owned by the claimant. For lost or stolen items this is generally established by purchase rdseip
or statements by others who observed the property in the claimant’s possession.

3.The property had the value claimed. This is generally established by a purchase receipt, appraisal obtained before the loss,
or similar evidence. A statement by the claimant or a relative, friend, or acquaintance of the claimant is not sufficient tstablish the
alleged value.

4. The property was damaged or lost in the manner alleged. In a claim for loss during a government shipment, the fact that
the property was lost during shipment is generally established by showing that the property was clearly identified on the intery.
However, a generic reference on the inventory may be insufficient. For example, if the inventory simply lists four rugs, tigl not be
sufficient to establish shipment of four handmade wool Turkish rugs that cost $4,000 each.
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