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MEMORANDUM OPINION ON REMAND

------------------------------------------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of attempted distribution of two hundred sixty-eight pounds of marijuana and possession of the same quantity of marijuana with intent to distribute, in violation of Articles 80 and 112a, Uniform Code of Military Justice, 10 U.S.C. 

§§ 880 and 912a [hereinafter UCMJ].  The military judge sentenced the appellant to a dishonorable discharge, confinement for eighty-four months, forfeiture of all pay, and reduction to Private E1.  In accordance with a pretrial agreement, the convening authority reduced the sentence to confinement to two and a half years and approved the remainder of the adjudged sentence.


On initial review, we affirmed the findings of guilty of attempted distribution of marijuana, but we set aside the findings of guilty of possession with intent to distribute the same quantity of marijuana as a lesser-included offense of the attempted distribution.  We dismissed this possession Charge and its Specification and conditionally set aside the sentence, authorizing a rehearing on, or a reassessment of, the sentence.  United States v. Williams, ARMY 9701161 (Army Ct. Crim. App. 21 Dec. 1998) (unpub.).


On 15 March 1999, the convening authority reassessed the sentence, approving the sentence to a dishonorable discharge, confinement for two and a half years, forfeiture of all pay, and reduction to Private E1.  Subsequently, on further review we affirmed the approved sentence without explicitly stating that we had considered and applied the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and United States v. Jones, 39 M.J. 315 (C.M.A. 1994).  United States v. Williams, ARMY 9701161 (Army Ct. Crim. App. 18 May 1999) (unpub.).


On 18 December 2000, the United States Court of Appeals for the Armed Forces set aside our decision and remanded this case for further consideration in light of their holding in United States v. Harris, 53 M.J. 86 (2000), decided after our last review of this case.  Our superior court’s remand order cites Harris for the requirement “that if a Court of Criminal Appeals authorizes sentence reassessment by a convening authority upon remand, the Court of Criminal Appeals must make its own determination as to whether the reassessed sentence comports with Sales and Jones.”  United States v. Williams, No. 00-0111/AR, 2000 CAAF LEXIS 1359 (C.A.A.F. Dec. 18, 2000).


We have considered the two assignments of error raised by the appellant after the remand
 and disagree for the reasons stated below.


Protected by a pretrial agreement that limited the approved confinement to two and a half years, the appellant pleaded guilty to attempted distribution of a large quantity of marijuana and possession of the same quantity of marijuana with intent to distribute for which the maximum sentence included confinement for thirty years.
  The appellant entered into a stipulation of fact that documented the serious nature of the offenses.  The military judge received aggravation evidence directly relating to the offenses of which he had been found guilty.  

Our decision to dismiss the specification of possession with intent to distribute as a lesser-included offense of the attempted distribution did not affect the aggravated nature of the appellant’s misconduct.  According to the evidence, the appellant attempted to distribute two hundred sixty-eight pounds of marijuana, which had a street value of between $150,000.00 and $200,000.00.  The evidence further revealed that this quantity was sufficient to produce 240,000 joints, enough to supply a chronic user of marijuana with four to six joints each day for over one hundred years.

The sentence adjudged by the military judge reflected the aggravated nature of the appellant’s misconduct.  Our decision to dismiss the lesser-included offense reduced the maximum sentence to confinement from thirty to fifteen years.  Unlike the circumstances in Harris, the dismissal of the possession specification did not drastically change the penalty landscape in this case.  We are satisfied that, absent the error in this case, the sentence would have been at least as severe as that which the convening authority approved.  Thus, we hold that the approved sentence is free of the prejudicial effects of the error.  Sales, 22 M.J. at 308.  Further, on the basis of the entire record, including the nature and seriousness of the offenses and the character of the appellant, we reaffirm our belief that the approved sentence is appropriate.   

The findings of guilty previously affirmed remain in effect.  On recon-sideration of the entire record and the principles of Sales and Jones, we hold that the sentence as approved by the convening authority on 15 March 1999 is correct in law and fact.  Accordingly, the sentence is affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� 


I





THE DISPARITY IN THE MAXIMUM PUNISHMENT BEFORE AND AFTER DISMISSAL OF THE MULTIPLICIOUS OFFENSE REQUIRES A SENTENCE REHEARING.





II





THE PREJUDICIAL IMPACT OF THE MULTIPLICIOUS FINDINGS REQUIRES A REDUCTION IN SENTENCE TO ENSURE COMPLIANCE WITH United States v. Sales.





� The appellant pleaded guilty to a separate specification of possession of the same marijuana, but the military judge merged that specification with the specification alleging possession with intent to distribute.
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