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MEMORANDUM OPINION
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CLEVENGER, Judge:

At trial before a military judge sitting as a general court-martial, appellant was convicted in accordance with his pleas, of transporting child pornography, receiving and distributing child pornography, and possessing a computer hard drive that contained “an
 image” of child pornography, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].
  Contrary to his pleas, appellant was also convicted of taking indecent liberties upon a female under the age of sixteen, and transporting obscene materials in interstate commerce.
  He was sentenced to a bad-conduct discharge, confinement for twelve months, and reduction to Private E1.  The convening authority approved the sentence.  The case is before this court for review pursuant to Article 66, UCMJ.

On appeal, appellant asserts that his guilty pleas to the three 18 U.S.C. § 2252A offenses were improvident.  He also maintains that the dilatory post-trial processing of his case warrants sentence relief.  Although we find no merit in either argument, appellant’s first assignment of error warrants further discussion.

FACTS

In mid-October 1998, appellant bought a new home computer system and obtained an internet connection service for use with the computer.  While using his computer and its internet access software to participate in a “chat room,” appellant discovered “file servers” or “Fserves” containing images of child pornography.  He then downloaded some of these images he described as “children in sexually explicit poses and activities,” and stored some of those images on his computer’s hard drive.  Shortly thereafter, appellant set up an Fserve program on his computer’s hard drive, allowing other users access to these images.  They could, by sending (uploading) data to appellant’s Fserve, obtain credits that allowed them to download (extract and receive) other data (usually in the form of pornographic images) already stored in the Fserve maintained by appellant.  Appellant intended this data transference to be of images of various types of pornography.  Appellant’s original idea was to solicit, collect, trade, and store images of “child and preteen pornography.”

DISCUSSION

Before accepting appellant’s guilty pleas, the military judge conducted an inquiry into their providence.  In this barely adequate guilty plea inquiry, the military judge began by defining child pornography, using the language of 18 U.S.C. §§ 2256(8)(A), (B), (C), and (D).  However, in Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002), the United States Supreme Court held that the prohibitions defined in 18 U.S.C. §§ 2256(8)(B) and (D) were overbroad and unconstitutionally infringed upon free speech.  These defining phrases of “child pornography,” having been stricken from lawful consideration, leave “child pornography” defined, for purposes of § 2252A, as: 
[A]ny visual depiction, including any photograph, film, video, picture, or computer or computer-generated image or picture, whether made or produced by electronic, mechanical, or other means, of sexually explicit conduct, where – (A) the production of such visual depiction involves the use of a minor engaging in sexually explicit conduct; . . . (C) such visual depiction has been created, adapted, or modified to appear that an identifiable minor is engaging in sexually explicit conduct.

The Supreme Court’s majority opinion makes clear that a “minor,” as defined in § 2256(1), means an actual person and not a created representation of a person, however realistic it may appear due to computer enhanced technology or other technical or artistic skill by the creative pornographer.  These “virtual images” of minors, even when depicted as engaging in sexually explicit conduct, as defined in § 2256(2), remain within the First Amendment’s
 free speech ambit.
  Near the end of the rambling inquiry, appellant’s trial defense counsel offered into evidence a group of twelve images, downloaded from appellant’s Fserve in November of 1998.  Appellant admitted that these twelve images depicted child pornography.  We find that each of the twelve images is a visual depiction of a real minor engaged in sexually explicit conduct within the meaning of 18 U.S.C. § 2256(8)(A). The unconstitutional (B) and (D) subprovisions of § 2256(8) are severable.  As the Court said in Champlin Ref. Co. v. Comm’n, 286 U.S. 210, 234 (1932), “The unconstitutionality of a part of an Act does not necessarily defeat . . . the validity of its remaining provisions.”  Here, the remaining portions of § 2256(8), to include both subprovisions (A) and (C) of the definition of “child pornography,” can be read separately to address discrete types of images that the Congress sought to prohibit from being possessed or received.  Appellant was not misled or confused by the military judge’s use of the unconstitutional aspects of the statutory definition of child pornography.  As appellant stated at trial, “I knew and know for a fact that having a child do that and taking a picture is illegal.”  Accordingly, all the child pornography offenses to which appellant pled guilty and for which he stands convicted, may be affirmed, even in light of the Ashcroft case.

We have considered the other assigned error and the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  We note, however, that appellant was convicted of taking indecent liberties “on diverse [sic] occasions” between the period 1 July 1998 and 22 March 1999.  We find that the corroborated admission only supports a single instance of taking indecent liberties.

DECISION
Accordingly, the court affirms only so much of the finding of Specification 1 of the Charge as finds that appellant did, at Fort Polk, Louisiana, on or about 22 March 1999, take indecent liberties with C. C. , a female under 16 years of age, not the wife of the said Staff Sergeant Carlson, by rubbing his penis against her bare skin and vagina, with the intent to gratify the lust and sexual desires of the said Staff Sergeant Carlson, in violation of Article 134, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.

Senior Judge CHAPMAN and Judge STOCKEL concur.  
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MALCOLM H. SQUIRES, JR.







Clerk of Court

� At the time initially alleged in this specification, 15 October 1998, the statute required the possession of at least three images before the act would become criminal, as was alleged in appellant’s trial.  But this was changed to “an image” effective 30 October 1998.  Pub. L. No. 105-314, §§ 202(b) and 203(b), 112 Stat. 2978.





� Appellant was convicted under clause 3 (crimes and offenses not capital) of Article 134, UCMJ, of violating 18 U.S.C. §§ 2252A(a)(1), 2252A(a)(2)(A), and 2252A(a)(5)(A), respectively.





� Appellant was convicted under clause 3 (crimes and offenses not capital) of Article 134, UCMJ, of violating 18 U.S.C. § 1465.





� U.S. Const. amend. I.





� Although not at issue here, where the pornographer/pornophile “morphs” an image, by using an actual, identifiable (see § 2256(9)) minor person’s image and via image alteration technology causes it to appear that the actual, identifiable minor person is engaging in sexually explicit conduct, that “morphed” image is outside the ambit of First Amendment protection.
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