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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial found the appellant guilty, pursuant to his pleas, of desertion terminated by apprehension, making a false official statement, breaking restriction, and communicating a threat, in violation of Articles 85, 107, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 885, 907, and 934 [hereinafter UCMJ].  The adjudged sentence included a bad-conduct discharge, confinement for eleven months, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for six months, forfeiture of all pay and allowances, and reduction to Private E1.  He also ordered a credit against confinement of 155 days, and waiver of forfeitures for six months from the date of trial pursuant to Article 58b, UCMJ.  This case is before the court for automatic review pursuant to Article 66, UCMJ.


The appellant asserts that errors in the staff judge advocate’s (hereinafter SJA) recommendation warrant a new recommendation and action.  We disagree.

Facts


Prior to pleas, the government amended the specification of Charge II, the false official statement charge, to substitute the name of Sergeant First Class (SFC) Elvis Byron for SFC Robert M. Shreve.  The appellant thereafter pleaded guilty to all charges and specifications, which included Charge III alleging that the appellant forged a Department of the Army Form 31, Request and Authority for Leave, in violation of Article 123, UCMJ.  During the providence inquiry, the military judge found the facts supporting the forgery charge to be legally insufficient.
  He entered a plea of not guilty to Charge III and its Specification, later dismissed them, and renumbered Charge IV as Charge III.


The SJA recommendation, in the summary of the charges, pleas, and findings, reflected neither the substituted name in the Specification of Charge II nor the changed plea or correct finding for Charge III and its Specification.  The description of Charge II still contained SFC Shreve’s name; the entries for Charge III indicated that the appellant pleaded guilty to and was found guilty of that Specification and Charge.  The allied papers show that the trial defense counsel alerted LTC W, the SJA’s Chief of Military Justice, by electronic mail of the latter error and of a one-day error in the reported inception of the pretrial confinement.  In his later post-trial submissions, however, the trial defense counsel merely listed correctly the offenses of which the appellant was convicted without highlighting again the errors in the SJA recommendation.  The clemency petition requested that the convening authority disapprove the reduction and waive all forfeitures, based on the appellant’s prior good service, the extenuating circumstances of his crimes,
 his cooperation with authorities, his remorse at trial, and his good performance both as a prisoner and after his return to his unit.  The SJA’s addendum commented on the correction to the pretrial confinement dates, but, inexplicably, failed to comment on or correct the reported pleas and findings for the forgery charge.

Discussion

Our superior court has recently clarified the proper process for reviewing post-trial errors.  In United States v. Wheelus, 49 M.J. 283, 288 (1998), the United States Court of Appeals for the Armed Forces stated that in order to obtain remedial action on appeal, an appellant must allege error before this court; he must allege prejudice as a result of the error; and he must show what he would do to resolve the error if given the opportunity.


Because clemency is a highly discretionary function, the appellant’s substantial rights are materially prejudiced if there is an error and the appellant can “make[ ] some colorable showing of possible prejudice.”  United States v. Chatman, 46 M.J. 321, 323-24 (1997).  If the appellant meets this threshold, this court, given its plenary review authority under Article 66(c), UCMJ, must either provide meaningful relief or return the case for a new post-trial recommendation and action.  If the appellant fails to show prejudice, even though there is clearly an error in the post-trial proceedings, this court should articulate the reasons the error did not prejudice the appellant’s substantial rights to consideration for clemency.  Wheelus, 49 M.J. at 289.


The appellant has identified two errors in the SJA recommendation before this court, and the government concedes the errors.  Although the appellant has claimed prejudice, his brief to this court asserts only a generalization that he did not receive his best opportunity for clemency.  We conclude that the appellant has not made a colorable showing of prejudice.  We nevertheless review the record in search of any indications of possible prejudice and find none.

First, as to the erroneous name of the victim of the false official statement, an error asserted for the first time on appeal, we note that although the name of the victim was amended, both named victims are of the same rank, sergeant first class.  In our estimation, the specific name of the noncommissioned officer to whom the appellant lied was utterly insignificant to the convening authority’s clemency decision.  In fact, the SJA recommendation could have omitted the identity of the victim altogether and still have met the requirement for “concise information as to

 . . . [t]he findings and sentence adjudged by the court-martial.”  Rule for Courts-Martial 1106(d)(3).

As to the forgery charge, the SJA should have corrected the error in the addendum.  In doing so, however, he would have pointed out that the military judge merely held that the falsification of a leave form to facilitate a desertion did not technically constitute a forgery.  The military judge nevertheless correctly considered the falsification when he arrived at a sentence.  The only clemency the appellant requested, but was not granted, was disapproval of the reduction to E1.  We cannot imagine that, after being reminded that the appellant, a former noncommissioned officer, deserted with a falsified Army leave form, the convening authority would have allowed the appellant to retain the rights and privileges of his rank.

Accordingly, under these unique facts, where the appellant served almost no post-trial confinement;
 where he lost no forfeitures; 
 where remedial action correcting the victim of the false official statement would have had no effect whatsoever; and where correction of the forgery information would only have served to highlight the egregiousness of the appellant’s misconduct, the appellant has not made the requisite showing of prejudice to merit appellate relief.


We have considered the matters submitted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The findings of guilty of Charge I, Charge II, and the renumbered Charge III and their respective specifications are affirmed.  Because there were no findings of guilty to original Charge III (forgery) and its Specification for the convening authority to approve, to the extent that his action, in reliance on the erroneous SJA recommendation, purports to approve findings of guilty to that Charge and its Specification, the action is a nullity and of no legal effect.  The sentence is affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� See paras. 48c(5) and 49c(14), Manual for Courts-Martial, United States (1995 ed.).  Practitioners are reminded that a charge of Article 134, UCMJ, False or Unauthorized Pass, might apply under appropriate circumstances.





� The appellant claims that his telephonic threats to kill his wife and daughter, his breaking restriction to safeguard his personal possessions at another soldier’s home, his false official statement to a supervisor to cover up his imminent departure, and his desertion were all desperate measures to save a disintegrating marriage.





� We note that the appellant’s clemency petition was based, in part, on an allegation that he was not released from confinement until eight days after his minimum release date (MRD).  As proof, he attached as the sole enclosure to the petition the confinement facility’s MRD calculation, conducted three days after trial, which showed that when the confinement credit the military judge ordered was applied to the sentence agreed upon in the pretrial agreement, the appellant’s MRD was five days before trial.  (The military judge’s favorable rulings on an issue involving the adequacy of the magistrate’s review resulted in considerable confinement credit.)  Reviewing this enclosure, however, we note that the appellant received a windfall, and it appears that he was actually released several weeks prematurely.  First, he was granted 156 days of credit, not the 155 days the military judge ordered.  Second, he was granted a full six months’ “good time” credit, not the credit for one month he stood to earn by obediently serving the remaining month of his adjudged sentence. See Dep’t of Defense Directive 1325.4, Confinement of Military Prisoners and Administration of Military Correctional Programs and Facilities, paras. H1 and I1a(1)(a) (May 19, 1988).





� The clemency petition avers and the allied papers confirm that the appellant was on excess leave, a no-pay due status, within four months of his trial.  Thus, it appears that the convening authority’s waiver of forfeitures for six months resulted in no forfeitures to the appellant other than those stemming from his reduction in rank.
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