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MEMORANDUM OPINION
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BROWN, Judge:

At a fully contested general court-martial, a panel of officer and enlisted members convicted the appellant of unlawful entry and indecent assault in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].
  The panel acquitted the appellant of a related rape charge (Article 120, UCMJ).  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for three months, forfeiture of all pay and allowances, and reduction to Private E1.  


In reviewing this case under Article 66, UCMJ, we have examined the record of trial and considered the briefs submitted by the parties, as well as the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  In his sole assignment of error, the appellant argues that the evidence was legally and factually insufficient to support the finding of guilty to the offense of indecent assault.  The appellant further argues that if he is not guilty of indecent assault, then we must also set aside the conviction for unlawful entry.     

We conclude that the evidence is legally and factually sufficient to sustain the conviction of both indecent assault and unlawful entry. 

FACTS

On the evening of 8 August 1997, members of the appellant’s unit held a farewell barbecue for a departing soldier outside their billets in Mannheim, Germany.  Private First Class (PFC) C, a nineteen year-old female Army Reserve soldier serving on active duty, and the appellant attended.  While at the party, PFC C and the appellant spent some time together.  At various times that evening, other soldiers observed PFC C licking the appellant’s fingers, the appellant whispering in PFC C’s ear, and the two soldiers holding hands.  During the course of the evening, PFC C consumed a considerable amount of beer, schnapps, and tequila; consequently, she became very intoxicated.  

Throughout the evening, Sergeant (SGT) Kenneth Avery, PFC C’s supervisor, observed PFC C’s drinking, her deteriorating faculties, and her interaction with the appellant.  At one point, PFC C approached SGT Julie Lewis and told SGT Lewis that she (PFC C) was really drunk.  Sergeant Lewis testified that the appellant was close by and that PFC C spoke loudly enough for the appellant to hear the comment.  By approximately 2100 hours, SGT Avery decided that PFC C had had too much to drink.  Sergeant Avery, accompanied by SGT Lewis, carried PFC C to SGT Avery’s room on the first floor, laid her on his bed, and returned to the barbeque.  As the billets were configured, men lived on the first floor; women lived on the second floor.  When he took PFC C from the barbecue, SGT Avery did not think he could safely negotiate the stairs to carry PFC C to her own second floor room.  Approximately thirty minutes later, SGT Avery decided that he wanted to go to sleep.  With the assistance of another unidentified soldier, SGT Avery carried PFC C from his room to her room, placed her on her bed, and took off her shoes.  Private First Class C managed to say “thank you,” but was otherwise asleep.  As SGT Avery departed, he left the door unlocked in case PFC C needed to use the bathroom.

Some time later, SGT Lewis and SGT Dennapa Green sat and talked in the second floor hallway.  They both observed the appellant leaving PFC C’s room.  Concerned, they went to check on PFC C.  After getting no response to their knocks and calls, SGTs Lewis and Green entered the room of PFC C and turned on the lights.  They found PFC C on the bed.  She was naked from the waist down (except for her socks) with her feet spread and pointed to the corners of the bed.  Private First Class C remained asleep or passed out while SGTs Lewis and Green were in the room.

Sergeants Lewis and Green went to get SGT Avery.  When all three returned to the second floor, they found PFC C coming out of the supply closet and wandering down the hallway.  She was still dressed only in a T-shirt and socks. Sergeant Green testified, “[PFC C] was very out of it.  She didn’t know where she was at.  She didn’t even know who was standing around her.”  Sergeant Avery then asked PFC C if anything had happened in the last fifteen minutes.  She replied, “Nooooo,” and kept repeating how messed up she was.  Sergeants Lewis and Green took PFC C back to her room, put some clothes on her, and placed her back in bed.  During one of their visits to PFC C’s room, the two noncommissioned officers (NCOs) noticed a wet spot on the bed.

After conferring with the unit First Sergeant, SGT Green again went to check on PFC C, but she was no longer in her own room.  Sergeant Green eventually found PFC C in the first floor room of her boyfriend, who was deployed.  Sergeant Green testified that PFC C “was passed out on the couch” and that PFC C didn’t respond at all.  Meanwhile, SGT Avery located the appellant and asked him if he had sex with PFC C.  The appellant replied, “No, that would be too easy.”

At approximately 0050 hours on 9 August, Special Agent (SA) Stroud of the Criminal Investigation Command (CID) responded to investigate the possible sexual assault.  After arriving at the billets, SA Stroud awakened PFC C and attempted to interview her, but she was unable to render a sworn statement.  The appellant was detained at approximately the same time.  Later that morning, Staff Sergeant (SSG) Reid, a military policeman, performed breathalyzer tests on both the appellant and PFC C.  Qualified as an expert witness at trial, SSG Reid testified that the appellant had a blood alcohol level of .070 percent at 0210 hours.  Private First Class C had a blood alcohol level of .143 percent at 0314 hours.  Based on his training in the normal absorption rates of alcohol by the body, SSG Reid estimated that, six hours earlier, PFC C had a blood alcohol level of approximately .230 percent.

At approximately 0830 hours on 9 August, another CID agent, SA Vaughn, properly advised the appellant of his rights under Article 31, UCMJ.  The appellant waived his rights and rendered a sworn statement, which was subsequently admitted into evidence at trial.  In his sworn statement, the appellant stated that he went to PFC C’s room, tapped on the door, and entered without permission.  Next, he approached PFC C on the bed and tried to get her to respond.  When she moved, he started kissing PFC C on the neck and stomach, rubbed her breasts and thighs, raised her bra, and kissed her all over.  He asked PFC C if she was all right, but reported no response.  The appellant then rubbed her vaginal area before removing her shorts and panties.  After he began to rub her vagina, he stated only that “she appeared to be moving” and that she began to touch his neck and back.  He “asked her if she was okay and if she was on the pill, to which she replied, ‘uh huh.’”  The appellant penetrated her and completed sexual intercourse by ejaculating inside her vagina.  He again asked her if she was okay; she again replied, “‘[U]h huh.’”  Thereafter, the appellant stated that he pulled his pants up, kissed her on the neck, and departed.

In response to questions from SA Vaughn, the appellant admitted that, prior to going to her room, an unidentified person told him that PFC C “was upstairs sleeping or something to that effect.”  He also admitted that he went to PFC C’s room “[t]o try to have sex with her.”  He was aware that PFC C had consumed a considerable amount of alcohol at the party.  He also admitted that he did not think that PFC C knew who he was during intercourse.  He stated that although PFC C did not verbally consent to intercourse, “she responded to me physically.”  Finally, the appellant admitted “wrong doing” and thought he should be punished.   

At trial, PFC C testified to her minimal recollection of the events of 8 and 9 August 1997.  She recalled attending the barbecue, eating, drinking alcohol, and talking with others in attendance.  She had absolutely no recollection, however, of SGT Avery carrying her to his room.  She remembered no other details of the evening until the time SA Stroud questioned her at approximately 0145 hours.

Private First Class C testified that the appellant was an “acquaintance,” to whom she was not attracted.  She also testified that, on the evening in question, she did not invite the appellant into her room; she was not aware that the appellant was ever in her room; she did not consent to the removal of her clothing; and she did not consent to and was not awake during sexual intercourse with the appellant.  Finally, PFC C testified that she was not taking birth control pills at the time.    

DISCUSSION

Under our Article 66(c), UCMJ, mandate, this court “may affirm only such findings of guilty . . . as [we] find[] correct in law and fact and detemine[], on the basis of the entire record, should be approved.”  

The test for legal sufficiency of the evidence is “whether, considering the evidence in the light most favorable to the prosecution, a reasonable factfinder could have found all the essential elements beyond a reasonable doubt.”  United States v. Turner, 25 M.J. 324 (C.M.A. 1987) (citing Jackson v. Virginia, 443 U.S. 307, 319 (1979)).  When testing for legal sufficiency, “this [c]ourt is bound to draw every reasonable inference from the evidence of record in favor of the prosecution.”  United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991).  The test for factual sufficiency “is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses,” this court is itself convinced of the appellant’s guilt beyond a reasonable doubt.  Turner, 25 M.J. at 325.

The appellant asserts on appeal that we cannot sustain the indecent assault conviction because the panel acquitted him of rape.  The appellant argues that, because of the rape acquittal, the sexual foreplay prior to intercourse should not be treated as a crime.  

We have no hesitancy in concluding that the evidence in this case is legally sufficient for conviction.  Taken together, PFC C’s testimony and the appellant’s sworn statement established each essential element of indecent assault.  Considered in a light most favorable to the prosecution, a reasonable fact finder could have found beyond a reasonable doubt that the appellant sexually touched PFC C without her consent and that PFC C was incapable of consenting due to intoxication, sleep, or a combination thereof.

The military judge also instructed the panel on the “mistake of fact” defense, which is specifically recognized in Rule for Courts-Martial 916(j) [hereinafter R.C.M.].  Once this defense has been raised by the evidence, the burden is on the government to prove beyond a reasonable doubt that the defense did not exist.  See R.C.M. 916(b).  Considered in a light most favorable to the prosecution, a reasonable fact finder could have found beyond a reasonable doubt that the appellant did not have an honest, mistaken, and reasonable belief that PFC C consented to the appellant’s acts. 

We next turn to our analysis of the appellant’s factual sufficiency challenge, which is based, alternatively, on PFC C’s failure to manifest lack of consent to the sexual touching or the appellant’s honest, mistaken, and reasonable belief that PFC C consented to the appellant’s acts.  As raised by the evidence, PFC C was extremely intoxicated when SGT Avery removed her from the party and was still legally intoxicated approximately six hours later.  Based on the appellant’s own statement, PFC C may have moved when he entered her room, but she did not respond verbally or physically until well after the sexual touching began.  The appellant also stated that he did not even think that PFC C knew who he was during the later sexual intercourse.  Therefore, we are convinced beyond a reasonable doubt that PFC C did not consent to the appellant’s sexual advances and could not have consented due to her intoxication, sleep, or a combination thereof.

Concerning the mistake of fact defense, we find it implausible that the appellant could have had an honest and mistaken belief that PFC C consented to any sexual touching in her room.  Testimony established that the appellant was in a position to hear PFC C comment on her intoxicated state and to observe, firsthand, her intoxicated manner at the party.  In his sworn statement, he admitted that he knew PFC C had consumed a considerable amount of alcohol at the party.  Prior to going to PFC C’s room, someone informed the appellant that PFC C was “sleeping or something to that effect.”  Most telling, when SGT Avery later asked the appellant if he had sex with PFC C, the appellant replied, “No, that would be too easy.”  All evidence indicates that the appellant was aware of PFC C’s intoxication and consequent incapacitation.  Moreover, nothing the appellant heard or saw in her room would have given him any reason to believe PFC C cognitively or consciously consented to his advances.  Even if the appellant had an honest and mistaken belief concerning PFC C’s consent, we are convinced beyond a reasonable doubt that, under the circumstances of this case, any such belief on the part of the appellant was entirely unreasonable.

To the extent the appellant has raised the possible inconsistency between his conviction of indecent assault and acquittal of rape, our court previously has stated, “[Panel] verdicts which appear inconsistent are affirmed because it is recognized that [panels] do not necessarily reach their verdicts by linear logic.  Since it is impossible to tell whether a given [panel] verdict is in fact inconsistent without invading the [panel’s] deliberations, the law has elected to assume actual consistency.”  United States v. Perry, 22 M.J. 669, 671 (A.C.M.R. 1986); see also United States v. Watson, 31 M.J. 49, 53 (C.M.A. 1990) (citing United States v. Powell, 469 U.S. 57, 65 (1984)); United States v. Lauture, 46 M.J. 794, 801 n.9 (Army Ct. Crim. App. 1997). 

After making allowances for not having personally observed the witnesses, we are convinced beyond a reasonable doubt that the government established each essential element of the appellant’s indecent assault of PFC C.  None of the Grostefon matters merit any comment or relief. 


Accordingly, the findings of guilty and the sentence are affirmed.


Senior Judge CAIRNS and Judge KAPLAN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The conviction for unlawful entry was to the lesser included offense of the charged offense, burglary (Article 129, UCMJ).  Prior to entry of pleas, the military judge granted the defense motion to sever a wrongful use of marijuana offense (Article 112a, UCMJ), pursuant to Rule for Courts-Martial 906(b)(10). 
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