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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


In a case involving mixed pleas, the appellant was convicted by a general court-martial composed of officer and enlisted members of flight from apprehension, sodomy, unlawful entry, and indecent language in violation of Articles 95, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 895, 925, and 934 [hereinafter UCMJ].  He was sentenced to hard labor without confinement for ninety days, reduction to Private E1, and a bad-conduct discharge.  The convening authority clearly approved the reduction and hard labor portion of the sentence, and may have approved the discharge.


This case was received by this court for review under the automatic appeal provisions of Article 66, UCMJ.  In his submission to this court, appellant claims we lack jurisdiction to conduct review of his case because the convening authority expressly disapproved the adjudged bad-conduct discharge. We reject appellant’s sweeping argument concerning the scope of our jurisdiction.  However, we also find that the bad-conduct discharge was disapproved, and grant appropriate relief.

Prior to the acts committed while drunk that resulted in his court-martial, the appellant was a well-respected and highly decorated noncommissioned officer.  In his post-trial submission under the provisions of Rule for Courts-Martial 1105 [hereinafter R.C.M.], the defense counsel asked the convening authority "to set aside the BCD."  Included with this submission was a petition signed by more than forty-five friends, neighbors, and co-workers.  The petition stated:

WE, the Undersigned, agree that we are acquainted with SSG Scott Thomas, HQ and A Company, 832d Ordnance Battalion.  We further agree, despite his conviction for offenses resulting from his going-away party of 1 June 1996, that he is a man of good reputation, and a good family man, and that his actions on the night in question were greatly out of character.  We present this petition to the Convening Authority on behalf of SSG Thomas, requesting that MG James M. Link grant clemency in SSG Thomas' case.


The record of trial in this case evinces two actions by a convening authority.  The first, which includes an apparently lined-through date and the date 17 December 1996 immediately below it, states in pertinent part:

In the case of Staff Sergeant Scott R. Thomas, [ssn], U.S. Army, [unit], the sentence is approved and will be executed.

The second action, prominently labeled "Corrected Copy" and also dated 17 December 1996, states in pertinent part:

In the case of Staff Sergeant Scott R. Thomas, [ssn], U.S. Army, [unit], the sentence is approved, except for the part of the sentence extending to a bad-conduct discharge, and will be executed.

(Emphasis added).  

Article 66(b)(1), UCMJ, requires The Judge Advocate General of the Army to refer the record of trial to this court in every case where, “the sentence, as approved [by the convening authority], extends to . . . [a] bad-conduct discharge . . . .”  It is beyond cavil that this court has jurisdiction to determine the threshold question of whether the case was sent here properly for review under the provisions of Article 66(b), UCMJ.  See Dew v. United States, 48 M.J. 639 (Army Ct. Crim. App. 1998).  Thus we are not precluded from reaching the question of whether the convening authority approved a bad-conduct discharge in appellant’s case.

In this case, the convening authority explicitly mitigated a portion of the relatively light sentence imposed by the members.  The action taken by the convening authority, as reflected in the "Corrected Copy" of the action is not incomplete, ambiguous, or erroneous within the meaning of R.C.M. 1107(g).  In our view, the convening authority's explicit disapproval of the bad-conduct discharge complies with R.C.M. 1107(d)(1).  Thus, the approved sentence in this case includes only hard labor without confinement for ninety days and reduction to Private E1.  Consequently, this court is without jurisdiction to review this case under the provisions of Article 66, UCMJ.  

This record of trial is returned to The Judge Advocate General for review in accordance with Article 69, UCMJ.
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