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MEMORANDUM OPINION

-----------------------------------------
KAPLAN, Judge:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of absence without leave, dereliction of duty, signing a false official document, larceny of military property, and using a false writing in a claim against the United States, in violation of Articles 86, 92, 107, 121, and 132, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 892, 907, 921, and 932 [hereinafter UCMJ].
  The military judge sentenced the appellant to a bad-conduct discharge, confinement for four months, and reduction to Private E1.  After receiving the advice of his staff judge advocate (SJA) that the terms of the pretrial agreement were not triggered in this case, the convening authority approved the adjudged sentence.  


This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, the appellant’s original and supplemental assignments
 of error, and the government’s reply thereto.  We have determined that although neither of the assigned errors merit our granting any relief, some discussion is appropriate.

ASSIGNMENTS OF ERROR


In this guilty plea appeal, the appellant has advanced two assignments of error:  (1) that Additional Charge II (signing a false basic allowance for quarters [hereinafter BAQ] re-certification document) and Additional Charge IV (using a false writing in a claim for BAQ) constitute an unreasonable multiplication of charges, contrary to the equity guidance found in the discussion to Rule for Courts-Martial [hereinafter R.C.M.] 307(c)(4); and (2) that the pretrial agreement in this case requires the convening authority to disapprove the adjudged bad-conduct discharge.  

Unreasonable Multiplication of Charges

The issue identified in the original assignment of error was raised at trial and rejected by the military judge, although the military judge did announce that she would consider Additional Charges II and IV as one offense for sentencing purposes.  The military judge correctly found that the charges at issue were not multiplicious and therefore not violative of the Constitutional prohibition against double jeopardy.  See United States v. Teters, 37 M.J. 370 (C.M.A. 1993); United States v. Oatney, 45 M.J. 185 (1996).  Moreover, the military judge did not abuse her discretion in merging Additional Charges II and IV for sentencing purposes.  See United States v. Criffield, 47 M.J. 419 (1998).  Under these circumstances, we find no unreasonable multiplication of charges and no error prejudicial to a substantial right of the appellant.  See UCMJ article 59.  

Ambiguous Pretrial Agreement

The sentence limitation portion of the pretrial agreement in this case reads as follows:  “The Convening Authority agrees to disapprove any confinement adjudged in excess of 180 days and a bad conduct discharge.  Any other lawfully adjudged punishment may be approved.”  The first sentence of the quoted provision is inartfully drafted and is ambiguous.  It can be interpreted at least two different ways.  It could be read as meaning that the convening authority is obligated to disapprove any confinement adjudged in excess of 180 days and to disapprove any discharge adjudged in excess of a bad-conduct discharge (i.e., a dishonorable discharge).  In the alternative, it may be read to obligate the convening authority to disapprove confinement adjudged in excess of 180 days and to disapprove a bad-conduct discharge, if adjudged.  As might be expected, appellate government counsel argue the first interpretation, and appellate defense counsel argue the second interpretation.  

Our task in resolving this issue is significantly eased by the recent decision of the Court of Appeals for the Armed Forces in United States v. Acevedo, 50 M.J. 169 (1999).  From this case, we take the following instructional guidance:  (1) the interpretation of a pretrial agreement is a question of law which we review de novo;  (2) when interpreting pretrial agreements, resort to basic contract principles is appropriate;
 and (3) if a pretrial agreement is ambiguous on its face because it may be interpreted more than one way, then examination of extrinsic evidence is appropriate to assist in determining the intended meaning of the ambiguous terms.  See Acevedo, 50 M.J. at 172.

In applying the Acevedo principles to appellant’s case, we conclude that the pretrial agreement permitted the convening authority to approve, as he did, the adjudged bad-conduct discharge.  We reach this conclusion for the following reasons.  As indicated supra, we find that the sentence limitation portion of the pretrial agreement was ambiguous on its face.  However, after the military judge announced the sentence in this case, she examined Appendix A to Appellate Exhibit II, the sentence limitation portion of the pretrial agreement, and read it verbatim on the record.  The following colloquy then ensued: 

MJ [Military Judge]:  So, the way I read this is that the convening authority can approve the sentence as adjudged.  Is that the understanding of counsel?

ATC [Assistant Trial Counsel]:  Yes, Your Honor.

DC [Defense Counsel]:  Yes, Your Honor.

MJ:  Do you agree with my reading of Appendix A, Appellate Exhibit II?

ATC:  Yes, Your Honor.

DC:  Yes, Your Honor.

MJ:  And Specialist Ladouceur, do you understand--do you agree with, first of all, what I read as Appellate Exhibit II, that that’s your agreement with the convening authority?

ACC [Accused]:  Yes, ma’am.

MJ:  And do you understand that the convening authority can simply approve the sentence adjudged?

ACC:  Yes, ma’am.

Thus, it is clear that all of the parties to this agreement understood its terms to permit the approval of the adjudged bad-conduct discharge.  


In addition, we note that neither the appellant, nor his trial defense counsel, raised any question concerning any ambiguity in the pretrial agreement at any time during the trial or the post-trial processing, although they had the opportunity to do so.  The defense counsel had “a continuing duty to reveal in open court any discrepancy between the defense understanding of the potential sentence and that adjudged by the court.”  Acevedo, 50 M.J. at 173 (citing United States v. Passini, 10 M.J. 108, 109 (C.M.A. 1980); United States v. Crowley, 3 M.J. 988 (A.C.M.R. 1977), rev’d, 4 M.J. 170 (C.M.A. 1977), pet. for recon. granted, 4 M.J. 272 (C.M.A. 1978), aff’d, 7 M.J. 336 (C.M.A. 1979)).  Nor did the appellant or the trial defense counsel utilize the opportunity to submit clemency matters under R.C.M. 1105 or to respond to the SJA’s R.C.M. 1106 recommendation to raise any ambiguity issue.  The lack of any action on the appellant’s part to assert this issue until raised by this court further strengthens our conclusion that the parties fully understood their agreement to permit the approval of the adjudged bad-conduct discharge.

DECISION


Accordingly, the findings of guilty and the sentence are affirmed.


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Appellant was found not guilty of an additional charge of larceny of military property, in violation of Article 121, UCMJ.





� Appellant’s supplemental assignment of error, asserting an ambiguity in the pretrial agreement, was filed following an in-chambers conference called by the court to address this issue. 





� However, “contract principles are outweighed by the Constitution’s Due Process Clause protections for an accused.”  Acevedo, 50 M.J. at 172.
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