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MEMORANDUM OPINION ON FURTHER REVIEW
-----------------------------------------------------------------
HARVEY, Senior Judge:


A military judge sitting as a special court-martial convicted appellant, in accordance with her pleas, of disrespect toward a superior commissioned officer (two specifications), insubordinate conduct toward a noncommissioned officer (two specifications), and assault and battery, in violation of Articles 89, 91, and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 889, 891, and 928 [hereinafter UCMJ].  Contrary to her pleas, appellant was also convicted of failure to go to her appointed place of duty and forgery, in violation of Articles 86 and 123, UCMJ.  The military judge sentenced appellant to a bad-conduct discharge, confinement for eighty-five days, and reduction to Private E1.  The convening authority approved the adjudged sentence and directed that appellant receive seventy days of credit for pretrial confinement served.
On 15 April 2003, this court held that:  (1) the post-trial processing of this case was unreasonably and inexplicably slow; (2) two addendums by the Staff Judge Advocate (SJA) provided prejudicially erroneous information about the convening authority’s power to grant clemency; and (3) a new SJA post-trial recommendation (SJAR) and convening authority action were required.  United States v. Stubblefield, ARMY 20000389 (Army Ct. Crim. App. 15 Apr. 2003) (unpub.).  On 11 June 2003, the convening authority, in a new action, approved the findings and sentence.  The convening authority also ordered that appellant be credited with seventy days of confinement against the sentence to confinement.  This case was submitted on its merits for our review under Article 66, UCMJ.

We conclude that relief is warranted for dilatory post-trial processing at the jurisdiction where appellant’s case was first processed.

FACTS

The following chronology details the post-trial processing of appellant’s case from the date the sentence was adjudged at the U.S. Army Transportation Center and Fort Eustis until the date the record of trial was received by the Clerk of Court, United States Army Court of Criminal Appeals:

	Date
	Post-Trial Activity
	Days 

	28 Jan. 2000
	Sentence adjudged
	0

	2 Oct. 2000
	Authentication of pages 2-9 of record of trial
 
	247

	6 Nov. 2000
	335-page record of trial completed by court reporter

	282

	4 Dec. 2000
	Chief of Military Justice signed memorandum to appellant’s new post-trial military defense counsel indicating that appellant’s trial defense counsel had left the Army and enclosing an unauthenticated copy 
of the record of trial 
	310

	25 Jan. 2001
	Authentication of remainder of record of trial completed
	362

	5 Feb. 2001
	SJAR signed
	373

	9 Feb. 2001
	Trial defense counsel (TDC) acknowledged receipt of authenticated record of trial and SJAR
	377

	11 Mar. 2001
	TDC submitted Rule for Courts-Martial [hereinafter R.C.M.] 1105 matters that objected to unreasonably slow post-trial processing

	407

	19 Mar. 2001
	First SJA addendum signed
	415

	21 Mar. 2001
	First SJA addendum served on appellant’s TDC
	417

	27 Mar. 2001
	TDC responded to first SJA addendum
	423

	5 Apr. 2001
	Second SJA addendum signed
	432

	6 Apr. 2001
	Convening authority approved the adjudged sentence
	433

	16 May 2001
	Record of trial arrived at Army Court of Criminal Appeals
	473


DISCUSSION

Article 66, UCMJ, requires us “to determine what findings and sentence ‘should be approved,’ based on all the facts and circumstances reflected in the record, including the unexplained and unreasonable post-trial delay.”  United States v. Tardif, 57 M.J. 219, 224 (C.A.A.F. 2002).  “[F]undamental fairness dictates that the government proceed with due diligence to execute a soldier’s regulatory and statutory post-trial processing rights and to secure the convening authority’s action as expeditiously as possible, given the totality of the circumstances in that soldier’s case.”  United States v. Collazo, 53 M.J. 721, 727 (Army Ct. Crim. App. 2000).  While there may have been some justification for part of the delay in the preparation of appellant’s record of trial, the government chose not to offer any explanation whatsoever.  Instead, the SJA responded to trial defense counsel’s objection to dilatory post-trial processing submitted under R.C.M. 1105 by emphasizing to the convening authority that appellant served no post-trial confinement.  We cannot condone such indifference to this “critical part of the court-martial process.”  Id. at 725.
We do not find specific or actual prejudice to appellant from this slow post-trial processing.  A finding of specific or actual prejudice, however, is not a prerequisite for relief under Article 66, UCMJ.  See Tardif, 57 M.J. at 224; Collazo, 53 M.J. at 727.  Sentence relief may be appropriate for “unexplained and unreasonable post-trial delay,” notwithstanding the absence of prejudice.  Tardif, 57 M.J. at 224; see UCMJ art. 66(c).
We agree with our dissenting brother that the offenses are serious and the approved sentence was appropriate.  Recently, we have begun to discuss the seriousness of the offenses in our opinions in comparison to the approved sentence, as a factor in limiting or denying relief for unreasonably slow post-trial processing.
  We conclude that the dilatory post-trial processing in this case renders appellant’s otherwise appropriate sentence inappropriate.
Our decisions prior to Stachowski and Chisholm discussed relief for dilatory post-trial processing by considering the totality of the circumstances and focusing on the number of pages in the record of trial and whether there was unexplained, unreasonable processing time from:  (1) trial to authentication;
 (2) trial to action;
 
and/or (3) action to receipt at our court.
  In appellant’s case, the dilatory review and authentication of the record of trial by the military judge who conducted most of appellant’s trial exacerbated the already excessively slow post-trial processing of appellant’s case.  We hold that relief is warranted for the overall dilatory processing from trial to receipt of the case at our court.

REMEDY
With respect to a remedy for unreasonable, unexplained post-trial delay, our superior court stated in Tardif, as follows:

In United States v. Becker, 53 M.J. 229, 232 (C.A.A.F. 2000), this Court provided the following guidance concerning remedies for “speedy trial” violations in the context of sentence rehearings:  “[T]he remedy should be tailored to the harm suffered, such as an appropriate sentence credit or, in a case where the delay has interfered with the defense’s ability to receive a fair hearing, a sentence to no punishment at all.” 

We conclude that the [Dunlap v. Convening Authority, 23 U.S.C.M.A. 135, 48 C.M.R. 751 (1974)]  “all-or-nothing” remedy for post-trial delays was laid to rest in [United States v. Banks, 7 M.J. 92 (C.M.A. 1979)]. We further conclude that appellate courts are not limited to either tolerating the intolerable or giving an appellant a windfall.  The Courts of Criminal Appeals have authority under Article 66(c) to apply the [United States v. Timmons, 22 U.S.C.M.A. 226, 46 C.M.R. 226 (1973)] approach, recently repeated in Becker, to post-trial delays, and to tailor an appropriate remedy, if any is warranted, to the circumstances of the case.
Tardif, 57 M.J. at 225.
We conclude that all the known circumstances of the poor post-trial processing in this case have rendered appellant’s sentence inappropriate.  However, appellant would receive an unwarranted windfall if we disapproved her bad-conduct discharge.  See id.  We recognize that our options are further limited by the absence of adjudged forfeitures, the fact that appellant served no post-trial confinement, and appellant’s departure on voluntary excess leave
 thirty-one days after her sentence was adjudged.  After considering all of these factors, we will exercise our Article 66(c), UCMJ, authority and grant some sentencing relief to “vindicate . . . appellant’s right to timely post-trial processing and appellate review.”  Tardif, 57 M.J. at 225.  We elect to set aside the confinement approved by the convening authority in our decretal paragraph.  See generally United States v. Rosendahl, 53 M.J. 344, 348 (C.A.A.F. 2000) (addressing credits for punishment adjudged in a previous trial, our superior court stated, “[w]ith respect to reduction and punitive separation, however, we agree with the Drafter’s Analysis that these punishments are ‘qualitatively different’ from confinement”).
DECISION

The court affirms the findings and only so much of the sentence as provides for a bad-conduct discharge and reduction to Private E1.  All rights, privileges, and property, including pay and allowances forfeited pursuant to Article 58b, UCMJ, of which appellant has been deprived by virtue of that portion of her sentence set aside by this decision, are ordered restored.  See UCMJ arts. 58b(c) and 75(a).  Appellant shall be paid at the grade of Private E1 from trial until the date of her release on excess leave.

Judge STOCKEL concurs.
BARTO, Judge, concurring in part and dissenting in part:

I concur that there was unreasonable and unexplained delay in the post-trial processing of this case.  However, there are only two circumstances in which this court may grant sentence credit for unreasonable delay in post-trial processing.  First, we may grant relief when the delay causes legal error and material prejudice to the substantial rights of an appellant.  See UCMJ art. 59(a); United States v. Hudson, 46 M.J. 226, 227 (C.A.A.F. 1997) (citing United States v. Jenkins, 38 M.J. 287 (C.M.A. 1993), and United States v. Shely, 16 M.J. 431 (C.M.A. 1983)); Banks, 7 M.J. at 93-94.  In the absence of prejudice to an appellant, a court of criminal appeals may grant sentence relief for post-trial delay only when the delay renders the sentence inappropriate.  See UCMJ art. 66(c); Tardif, 57 M.J. at 224; Bauerbach, 55 M.J. at 506-07; Collazo, 53 M.J. at 727.  As neither circumstance is present in this case, no sentence relief is appropriate.
In this case, appellant assaulted a fellow soldier, was disrespectful to a superior commissioned officer on two occasions, and was insubordinate to a noncommissioned officer on two occasions.  The convening authority approved the adjudged sentence to a bad-conduct discharge, eighty-five days of confinement, and reduction to Private E1.  On the basis of the entire record, and notwithstanding the post-trial delay in this matter, the approved sentence is appropriate.

Delay in post-trial processing is merely one of the many factors that this court considers when determining whether an approved court-martial sentence is appropriate.  See Bauerbach, 55 M.J. at 506.  Neither the UCMJ nor the Rules for Courts-Martial contain a presumption that unreasonable post-trial delay renders a sentence inappropriate.  Likewise, our superior court has discarded the use of similar presumptions in the past.  E.g., United States v. Kossman, 38 M.J. 258, 261 (C.M.A. 1993) (abrogating judicially-created presumption of violation of Article 10, UCMJ, when pretrial confinement exceeded ninety days); Banks, 7 M.J. at 93-94 (abandoning judicially-created presumption of unreasonable delay in post-trial processing when initial action taken after ninety days of restraint).  In the absence of any constitutional, statutory, regulatory, or precedential authority for such a presumption, this court should refrain from implicitly creating one to deal with the largely administrative problem of tardy post-trial processing.  It remains a function of clemency, beyond the power of this court, to grant even an iota of relief for post-trial delay to an appellant who has not suffered material prejudice as a result of the delay and whose approved sentence is appropriate.


As such, under the circumstances of this case, I respectfully dissent from the conclusion of the majority that sentence relief for post-trial delay should be awarded to appellant by this court.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� The trial judge for arraignment signed the authentication page, which is in Volume II of the record of trial.  He did not submit any errata.





� The trial judge for the non-arraignment portion of the trial signed the authentication page and errata sheet, which contains no errata, but does state, “Vol II was lost in the mail for approx 2 mos.”  Trial counsel did not sign either authentication page or submit any errata.





� “Defense counsel bear responsibility for timely submissions and we will not hold their undue delay against the government.”  United States v. Maxwell, 56 M.J. 928, 929 (Army Ct. Crim. App. 2002).  In appellant’s case, however, trial defense counsel did not delay the authentication of the record of trial, and thirty days for counsel to locate a client he did not represent at trial and to submit R.C.M. 1105 matters is appropriate.





� In United States v. Stachowski, 58 M.J. 816 (Army Ct. Crim. App. 26 June 2003), this court denied relief for post-trial delay citing the seriousness of the offenses, thirty-day relief granted by the convening authority for post-trial delay, appellant’s favorable pretrial agreement, and the “lenient” and appropriate, approved sentence.  In United States v. Chisholm, 58 M.J. 733, 739 (Army Ct. Crim. App. 2003), this court reduced appellant’s confinement from forty-eight months to forty-five months and noted that, but for the seriousness of the offenses (including rape and conspiracy to commit rape), appellant would have received even more sentence relief due to unreasonably slow post-trial processing.


  


� See, e.g., United States v. Delvalle, 55 M.J. 648, 654-56 (Army Ct. Crim. App. 2001) (reducing 3-year confinement by 2 months where 10-month delay from trial to authentication for a 459-page record); United States v. Collazo, 53 M.J. 721, 724-26 (Army Ct. Crim. App. 2000) (reducing 8-year confinement by 4 months where 10-month delay from trial to authentication and 1-year delay from trial to action for a 519-page record); United States v. Fussell, ARMY 9801022 (Army Ct. Crim. App. 20 Oct. 2000) (per curiam) (unpub.) (reducing 20-month confinement by 2 months where 242-day delay from trial to authentication for a 133-page record).





� See, e.g., United States v. Bauerbach, 55 M.J. 501, 507 (Army Ct. Crim. App. 2001) (reducing 3-month confinement by 1 month where 288-day delay from trial to action for a 385-page record); United States v. Acosta-Rondon, ARMY 9900458 (Army Ct. Crim. App. 30 Apr. 2001) (per curiam) (unpub.) (reducing 30-day confinement by 10 days where 7-month delay from trial to authentication and 9-month delay from trial to action for a 225-page record).





� See, e.g., United States v. Harms, 58 M.J. 515, 516 (Army Ct. Crim. App. 2003) (reducing a bad-conduct discharge, 30-day confinement, forfeiture of $600 pay per month for one month, and reduction to Private E1 to a bad-conduct discharge where 32-month delay from action to receipt by Army Clerk of Court); United States v. Nicholson, ARMY 20010638 (Army Ct. Crim. App. 15 Apr. 2003) (unpub.) (setting aside all approved confinement (95 days) and forfeitures ($695 for 3 months) where 5-month delay from trial to authentication, 363-day delay from trial to action, and 73-day delay from action to receipt by Army Clerk of Court for a 184-page record).





� “Soldiers on excess leave are not entitled to pay and allowances.”  United States v.


Paz-Medina, 56 M.J. 501, 503 n.6 (Army Ct. Crim. App. 2001); see Dep’t of


Def. Fin. Mgmt. Reg., Vol. 7A:  Military Pay Policy and Procedures - Active Duty and Reserve Pay, ch. 48, para. 4811 (Feb. 2001), and ch. 26, tbl. 26-5 n.4 (Feb. 2002), � HYPERLINK "http://www.dod.mil/comptroller/fmr/07a/index.html" ��http://www.dod.mil/comptroller/fmr/07a/index.html�; Army Reg. 600-8-10, Personnel Absences:  Leaves and Passes, tbl. 4-3, Step 4 (31 July 2003).
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