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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:1

A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of attempted desertion, violation of a lawful general regulation, larceny, and manufacturing and storing explosives in violation of federal law (18 U.S.C. § 842(a)(1) and (j)), in violation of Articles 85,2 92, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 885, 892, 921, and 934 (1988) [hereinafter UCMJ].  The convening authority approved the findings and the adjudged sentence to a bad-conduct discharge, confinement for six months, reduction to the grade of Private E1, and forfeiture of all pay and allowances.


The attempted desertion offense was charged as a violation of Article 85, UCMJ.  The specification of the offense stated the elements of attempted desertion.  The military judge’s Care inquiry3 was for the offense of attempted desertion.  The appellant’s Care inquiry responses admitted the elements required for the offense of 

attempted desertion.  The military judge found appellant “Guilty of all Charges and Specifications.”  The staff judge advocate’s post-trial recommendation4 addressed the offense of attempted desertion as a violation of Article 85, UCMJ.  Appellant’s trial defense counsel did not object at trial or upon review to the offense of attempted desertion being charged as a violation of Article 85, UCMJ.  The convening authority approved the findings of guilty of attempted desertion as an Article 85, UCMJ, violation.  The promulgating order similarly noted appellant’s attempted desertion as a violation of Article 85, UCMJ.

Attempts to commit UCMJ offenses are generally charged under Article 80, UCMJ.  The military judge erred by finding appellant guilty, as charged, of attempted desertion in violation of Article 85.  The staff judge advocate and convening authority perpetuated the error by recommending and approving the findings of guilty of attempted desertion in violation of Article 85, UCMJ.  The attempted desertion guilty findings should have been to a violation of Article 80, UCMJ.  To correct this error, we find the appellant not guilty of a violation Article 85, UCMJ, but guilty of Article 80, UCMJ.


The findings of guilty as to the offense of attempted desertion in violation of Article 80, UCMJ, are affirmed.  The remaining findings of guilty and the sentence are affirmed.







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

1 Judge Allan Lee Placke took final action in this case prior to his release from 


active duty.





2 Should be violation of Article 80, UCMJ, as explained elsewhere in this opinion.





3 United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).





4 Rule for Courts-Martial 1106.
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