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MEMORANDUM OPINION
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Casida, Judge:

Contrary to his pleas, appellant was convicted on 6 May 1998 by a general court-martial composed of members of violating a “safe sex” order and assault with a means likely to produce death or grievous bodily harm, in violation of Articles 90 and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 890 and 928 [hereinafter UCMJ].  The sentence adjudged consisted of a dishonorable discharge, confinement for six months, reduction to the grade of Private E1 and “[t]o forfeit all but $275.00 pay per month for six months”.


This case comes before us for review under Article 66, UCMJ.  Although the appellate defense counsel submitted the case without assigning error, one issue requires corrective action.


During the sentencing proceedings, the court heard evidence that appellant was the father of a child not in his custody.  The defense counsel stated that appellant paid $276.00 per month in support to the mother of the child.  Further, the sentence worksheet, App. Ex. XIV, has the phrase “STIPULATION OF PAY GOING TO CHILD SUPPORT” penciled in next to the line adjudging forfeitures.  This “stipulation” was not read on the record as part of the announced sentence.  The military judge took no action to correct the improper sentence to forfeitures.  See Rule for Courts-Martial 1003(b)(2)[hereinafter R.C.M.](“a sentence to forfeiture shall state the exact amount in whole dollars to be forfeited each month and the number of months the forfeitures will last”).


On 18 May 1998, SGT Jackson’s trial defense counsel requested deferment of forfeitures and waiver of forfeitures required by operation of law to allow continued monetary support to his child.  On 25 June 1998, the convening authority granted the request by deferring the adjudged forfeitures, but he specifically declined to defer forfeitures required by operation of law.

In the same document, the convening authority also waived $275.00 of the forfeitures required by operation of law.  He specified that the waiver would be effective 1 July 1998 through 31 December 1998 and directed that the $275.00 be paid to appellant’s son.


On 4 August 1998, the convening authority took action on the sentence by approving a dishonorable discharge, confinement for five months, forfeiture of $1187.20 pay per month for five months, and reduction to Private E1.  The action also states, “[t]he imposition of automatic forfeitures was waived on 25 June 1998, with an effective date of 25 June 1998. . . .  Such waiver will end on 25 November 1998” (emphasis added).
  The action is silent concerning the deferment of the adjudged forfeitures.


In attempting to correct the improper adjudged sentence to forfeitures, the convening authority injected two new, substantive errors.  First, the forfeitures are not stated as a whole dollar amount.  See R.C.M. 1003(b)(2).  Second, the amount forfeited ($1187.20) is excessive, perhaps including both pay and allowances, reduced by $275.00 to reflect the intent of the court-martial.
  A proper sentence of forfeiture of part of an accused’s pay may not include forfeiture of allowances.  Id.   We will correct these errors.


We have considered the matters submitted personally by appellant, see United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The findings of guilty are affirmed.  Reassessing the sentence in view of the excessive forfeitures and on the entire record, the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for five months, forfeiture of $650.00 pay per month for five months, and reduction to Private E1.

Senior Judge SQUIRES and Judge MERCK concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� We also note that the convening authority failed to articulate his reason for denying the request for deferment of forfeitures.  The decision of a convening authority acting on a deferment request is subject to judicial review for abuse of discretion.  See R.C.M. 1101(c)(3).  So that this court can accomplish such review, when a “request for deferment is denied, the basis for the denial should be in writing and attached to the record of trial.”  Id. discussion.  While there is an apparent issue of abuse of discretion in this case, even if we were to decide the issue in appellant's favor, any error would be harmless, so long as the child’s guardian received the $275.00 directed by the convening authority.  Because appellant has not alleged that the guardian did not receive the $275.00 per month that the convening authority directed, we do not reach the issue.





� As noted supra, the effective date was originally set as 1 July 1998.  





� See R.C.M. 1101(c)(4). 


� We take judicial notice that the basic pay of a Private E1 in 1998 was $926.10.
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