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MEMORANDUM OPINION
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SCHENCK, Judge:

On 29 January 2001, a military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of violating a lawful general regulation by wrongfully using a federal government-owned communications system to access child pornography and knowingly receiving and possessing child pornography
 in violation of Articles 92 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 934 [hereinafter UCMJ].  On 22 June 2001, the convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for one year, forfeiture of all pay and allowances, and reduction to Private E1, but waived forfeitures effective 22 June 2001 until 30 September 2001.    
This case is before the court for review under Article 66, UCMJ.  Because the military judge may have relied on an unconstitutional portion of the definition of “child pornography,” we reverse appellant’s conviction of The Specification of Charge II and Charge II and reassess the sentence.

Facts

Appellant entered pleas of guilty.  However, during the providence inquiry he said that he believed he had a legal basis to obtain the images (which appeared to be child pornography).  The military judge changed appellant’s plea to not guilty to all charges and specifications.  Evidence at trial revealed that appellant used a government computer and internet connection to obtain and download child pornography-type images.  Appellant’s noncommissioned officer in charge, Master Sergeant Howells, testified that a soldier reported seeing what appeared to be child pornography pictures underneath the telephone that soldier had used in appellant’s office.  Master Sergeant Howells subsequently went into appellant’s office and found the pictures in a file box below appellant’s desk.  Sergeant First Class Hamm, who replaced appellant in the unit, testified that he also found pictures of “[n]aked women, children” in appellant’s deployment book.  
During argument on findings, trial defense counsel asserted that the government failed to show whether the images were “real children” or “computer-generated images.”  The military judge then asked, “Does the law require that they be real persons or can they be computer generated based on the definition under the statute?”  Trial defense counsel then informed the military judge that although 18 U.S.C. § 2252A did include computer-generated images in the definition of child pornography, the Ninth Circuit Court of Appeals had held that portion of the definition unconstitutionally vague and overbroad.  Before announcing the sentence, the military judge stated: 
In closing argument and on the findings, defense made the argument that the statute was perhaps unconstitutional as it deals with computer[-]generated images and I found without mentioning the specifics, although I want to mention specifically now that the statute is not over broad or vague regard[ing] that provision . . . .  
Discussion


Subsequent to appellant’s trial, 
In Free Speech Coalition,[
] the Supreme Court determined that certain portions of the § 2256(8) [child pornography] definition are unconstitutional, specifically the ‘or appears to be’ language of § 2256(8)(B), and the entirety of          § 2256(8)(D).  In striking the former, the Court specifically discussed the distinction between ‘virtual’ child pornography and ‘actual’ pornography and concluded that the rationales for restricting pornographic materials involving actual children do not extend to computer-generated simulations or images.  

The Supreme Court concluded that the First Amendment prohibits any prosecution under the CPPA based on ‘virtual’ child pornography.
United States v. O’Connor, 58 M.J. 450, 452 (C.A.A.F. 2003) (citations omitted). 
We agree with appellate government counsel’s concession “that it is difficult to ascertain if the military judge relied on the overbroad definition of child pornography in entering findings of guilty as to Clause 3 of Article 134.”  Motion for Leave to File Supplemental Pleadings and Supplemental Citations at 1.  In light of the Supreme Court’s decision in Free Speech Coalition, the military judge’s comments, and the possibility that the military judge relied on the portion of the statute found to be unconstitutional, we must set aside appellant’s conviction for receiving and possessing child pornography.  We decline the government’s invitation to affirm some lesser included offense.  See United States v. Tynes, 58 M.J. 704, 710 (Army Ct. Crim. App. 2003), rev’d in part, 2004 CAAF LEXIS 885 (C.A.A.F. Sept. 9, 2004) (rejecting our suggestion that a lesser included offense should be affirmed under similar circumstances).  We agree with the government’s recommendation that we reassess the sentence.    
The findings of guilty of Charge II and its Specification (as consolidated by the military judge) are set aside and dismissed.  In light of our disposition, we except the word, “child” from The Specification of Charge I, violation of a lawful general regulation, Article 92, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305, 308 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for four months, and reduction to Private E1.
  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored, as mandated by Article 75(a), UCMJ. 

Senior Judge HARVEY and Judge BARTO concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant was convicted under clause 3 of Article 134, UCMJ, of violating the Child Pornography Prevention Act (CPPA), 18 U.S.C. § 2252A(a)(2)(A), which prohibits knowing receipt or distribution of “any child pornography that has been mailed, or shipped or transported in interstate or foreign commerce by any means, including by computer.”  Appellant was also charged under clause 3 of Article 134, UCMJ, of violating 18 U.S.C. § 2252A(a)(5)(B), which prohibits knowing possession of 





any book, magazine, periodical, film, videotape, computer disk, or any other material that contains an image of child pornography that has been mailed, or shipped or transported in interstate or foreign commerce by any means, including by computer, or that was produced using materials that have been mailed, or shipped or transported in interstate or foreign commerce by any means, including by computer.





Prior to trial on the merits, the military judge granted the defense motion and consolidated the two Article 134 specifications and subsequently found appellant guilty of one modified specification of knowingly receiving and possessing 71 images of child pornography. 





� Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002).





� In his initial action, the convening authority erroneously approved forfeiture of all pay and allowances and simultaneously waived forfeitures for six months.  See United States v. Lajaunie, 2004 CAAF LEXIS 715 (C.A.A.F. Sept. 6, 2004).  We decline to affirm the adjudged forfeitures.  The mandatory forfeitures of all pay and allowances based on appellant’s affirmed confinement under Article 58b(a)(1), UCMJ, remain in effect.  
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