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STOCKEL, Judge: 
A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of maltreatment of subordinates (two specifications) and indecent assault, in violation of Articles 93 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 893 and 934 [hereinafter UCMJ].  Appellant was also convicted, pursuant to his plea, of adultery, in violation of Article 134, UCMJ.  The convening authority approved the adjudged sentence to a bad-conduct discharge and confinement for four months.

In this Article 66, UCMJ, appeal, appellate defense counsel asserts that:  (1) the evidence is legally and factually insufficient to support the finding of guilty of maltreating Private First Class (PFC) WP (Specification 2 of Charge I); (2) the evidence is legally insufficient to support the finding of maltreating PFC AJ on divers occasions (Specification 4 of Charge I); and (3) the offense of maltreatment of PFC AJ (Specification 4 of Charge I) is multiplicious with the indecent assault of PFC AJ (Specification 2 of Charge III).  Further, in a footnote, appellate defense counsel asserts that the staff judge advocate (SJA), in his post-trial recommendation (SJAR), failed to accurately inform the convening authority as to the findings of Specification 2 of Charge I.  We hold that the evidence is legally and factually sufficient to support the finding of guilty of maltreating PFC WP (Specification 2 of Charge I), however, we conclude that this specification’s approved finding must be corrected to accurately reflect the court’s finding of guilty.  Additionally, we agree that the evidence of maltreatment of PFC AJ is legally insufficient to support the finding that appellant’s criminal behavior occurred on divers occasions.  We will take corrective action in our decretal paragraph.
BACKGROUND
Private First Class WP arrived in Germany in the first week of February 2000.  Appellant was a noncommissioned officer (NCO) in her platoon.  Sometime during the first week in March, PFC WP and appellant were in appellant’s barracks room watching television and talking about their sons.  She testified:

He wrapped his arms around me and started kissing my neck.  I told him that him [sic] and I should stop and that it wasn’t right.  He kept on kissing me and telling me that it was going to be okay, that he just wanted me to be stronger and to not fight him.  He rolled over on top of me and held my arms up over my head and he kept on kissing me.  I told him, ‘No, stop.’  He pulled my pants down around my knees and pushed my panties over to the side and started to have intercourse with me.

Private First Class WP testified that after appellant finished, “He laid on top of me for a while and just rolled over on the bed and just held me . . . .  He said to stop crying and that everything would be okay and that he just wanted to make me stronger.”  She said that she left his room after a couple of minutes, went to her room, and showered.  She described her feelings as “shocked, scared, and confused.”  


After this incident, PFC WP continued to see appellant at work and, over the next few weeks, a relationship developed between them.  Private First Class WP admitted that she formed “an emotional commitment” to appellant; gave appellant a teddy bear, romantic card, and a ring; and told appellant that she loved him.  Private First Class WP further testified that, “[Appellant] said that he wanted to be with me and that he wanted to marry me and stay with me.”  She admitted that the relationship “was consensual after the first incident” and that she had sexual intercourse with appellant approximately twenty times until she terminated the relationship in June 2000. 

Several months later, appellant targeted another soldier, PFC AJ.  Private First Class AJ and her husband were both members of appellant’s unit.  One day, while at work and when PFC AJ’s husband was deployed on temporary duty, appellant told PFC AJ that “he was going to come over to [her] quarters to do an inspection.”  Private First Class AJ thought appellant was joking because he was not in her chain of command.
  Appellant told PFC AJ that he was serious and she gave him directions to her quarters.  Later that same day, appellant arrived at PFC AJ’s quarters.  As soon as he walked through PFC AJ’s door, appellant grabbed her from behind in a “bear hug” but PFC AJ got away from appellant.  She thought appellant might be trying to wrestle with her because wrestling at her workplace was not uncommon but, appellant continued to come after her.  He grabbed at her, he pushed her to the ground, he got “on top of [her], missionary style,” and he bit her on the stomach.  When PFC AJ’s dogs came into the room and started licking PFC AJ’s face, appellant got up.  After PFC AJ stood up, however, appellant pushed her onto the couch and pressed his erect penis into her thigh.  She “wiggled away from him and . . . started to get up” but appellant “grabbed on to [her] legs and [she] fell on to the floor on [her] back.  He flipped [her] over using [her] legs, and then he grabbed the back of [her] ponytail and pushed [her] head down and bit the back of [her] neck.”  During the entire episode, appellant “kept pushing . . . his face with [PFC AJ’s] trying to get . . . [her] lips toward his.”  
In the midst of his advances, appellant asked PFC AJ for a phone number.  She told appellant that she would get the phone number and “be right back.”  Private First Class AJ went to her downstairs neighbor’s home, she told her neighbor what was going on, and asked her neighbor to come upstairs.  The neighbor agreed but waited a few minutes before she walked up to PFC AJ’s home.  Thus, when PFC AJ returned to her home, she was alone with appellant and the “pushing and grabbing” commenced again.  Just before PFC AJ’s neighbor arrived, appellant pushed PFC AJ onto the love seat and straddled her.  He stood up when PFC AJ’s neighbor knocked on the door and left immediately after the neighbor arrived.         
DISCUSSION

Legal and factual sufficiency of Specification 2 of Charge I
In the first assigned error, appellate defense counsel asserts that the evidence is legally and factually insufficient to support appellant’s conviction of maltreating PFC WP.  To support this proposition, counsel relies on our superior court’s decision in United States v. Fuller, 54 M.J. 107 (C.A.A.F. 2000).
  The test for legal sufficiency of the evidence is whether, “after viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found all the essential elements of the crime beyond a reasonable doubt.”  Jackson v. Virginia, 443 U.S. 307, 319 (1979); United States v. Reed, 54 M.J. 37, 41 (C.A.A.F. 2000).  When testing for legal sufficiency, “this court is bound to draw every reasonable inference from the evidence of record in favor of the prosecution.”  United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991) (citations omitted).  “The test for factual sufficiency is ‘whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses,’ this Court is ‘convinced of the accused’s guilt beyond a reasonable doubt.’”  Reed, 54 M.J. at 41 (quoting United States v. Turner, 24 M.J. 324, 325 (C.M.A. 1987)).  Pursuant to Article 66(c), UCMJ, this court reviews questions of legal and factual sufficiency de novo.  United States v. Washington, 57 M.J. 394, 399 (C.A.A.F. 2002).

The crux of appellant’s argument is that PFC WP was not credible when she testified that her first encounter with appellant was nonconsensual.  Pursuant to Article 66(c), when considering a record of trial, this court may judge the credibility of the witnesses.  In so doing, this court can take into account, among other things, any bias the witness might have, any prior inconsistent statements made by the witness and the witness’ ability to recall events.  See UCMJ art. 66(c).  Further, this court can consider the extent to which the witness’ version of events is either supported or contradicted by other evidence.  Id.  When making considerations about the credibility of witnesses, however, this court must recognize that the finder of fact had the opportunity to see and hear the witnesses.  UCMJ art. 66(c).  After a full review of the record, we find PFC WP’s testimony credible regarding all the essential elements of this offense.
Legal and factual sufficiency of Specification 4 of Charge I

We agree with appellate defense counsel that the evidence supports a finding that appellant maltreated PFC AJ on only one occasion.  Although the SJAR did not include the words “on divers occasions” in summarizing the panel’s finding, the conduct, as reported to the convening authority, appeared to have occurred over a period of time, from 15 February until 30 September 2000, when in fact it occurred on only one occasion, 22 September 2000.  We will take corrective action in our decretal paragraph. 

Multiplicity

We further hold that, under the facts of this case, Specification 4 of Charge I (maltreatment of PFC AJ) is not multiplicious with Specification 2 of Charge III (indecent assault of PFC AJ).  Multiplicity is an issue of law, arising from the Double Jeopardy Clause of the Fifth Amendment, preventing an accused from being twice punished for one offense if it is contrary to the intent of Congress.  United States v. Teters, 37 M.J. 370, 373 (C.M.A. 1993).  There is a constitutional violation of this clause only when a court, “contrary to the intent of Congress, imposes multiple convictions and punishments under different statutes for the same act or course of conduct.”  Id.  In determining whether these offenses are multiplicious, we note that the maltreatment offense focuses on the abuse of power by an accused over those persons subject to his orders.  Manual for Courts-Martial, United States (2002 ed.) [hereinafter MCM], Part IV, para. 17a.  The abuse of power is the maltreatment that coerces those persons subject to orders.  The focus of the offense of indecent assault, however, is on the violation of the personal bodily integrity of the victim and on the fact that the accused’s conduct was to the prejudice of good order and discipline or was of a nature to bring discredit upon the armed forces.  
Although the same events or transactions form the basis for both offenses, the test is whether each statutory offense “requires proof of a fact which the other does not.”  See Blockburger v. United States, 284 U.S. 299, 304 (1932) (citation omitted).  Each of the statutes violated by the appellant contains an element of proof that the other does not.  Indecent assault requires proof of an offensive touching committed by the accused “without lawful justification or excuse and without the lawful consent of the person affected.”  MCM, Part IV, para. 63c.  Indecent assault also requires proof of the specific intent element of gratifying the accused’s lust or sexual desires.  Id. at para. 63b.  On the other hand, the maltreatment offense requires proof of a superior-subordinate relationship.  Id. at para. 17b.  In this case, appellant misused his position and subjected PFC AJ to abusive actions by arranging a bogus inspection of her quarters.  Accordingly, in this case, the maltreatment offense is not multiplicious with the indecent assault offense.

SJAR Error
The SJAR correctly indicated that appellant plead not guilty to Specification 2 of Charge I.  The recommendation, however, did not inform the convening authority that the military judge granted in part the defense’s motion for a finding of not guilty on the following words in that specification:  “on divers occasions” and “committing oral sodomy with PFC WP” and “by placing his finger in PFC WP’s anus.”  The military judge instructed the members to make the appropriate changes to the flyer and, subsequently, the members found appellant guilty of the modified offense.  Thus, the SJA misadvised the convening authority concerning the panel’s findings of guilt.

“[A]bsent contrary evidence, when a convening authority does not address findings in his action, he approves only the findings of guilty as correctly stated in the [SJAR].”  United States v. Henderson, 56 M.J. 911 (Army Ct. Crim. App. 2002) (citing United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994)).  But here, of course, the convening authority’s implicit approval of the language in Specification 2 of Charge I, as erroneously reported by the SJA, was a nullity.  See United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  The issue before us is what corrective options do we have.  Unlike the errors made in the SJARs in Diaz
 and in Drayton,
 the SJAR in this case correctly reports that appellant was found guilty of maltreating PFC WP by having sexual intercourse with her, by rubbing his groin against her leg and her pelvic area, and by making sexual advances toward her to include inappropriate physical contact.  But, the SJAR erroneously reports two additional acts of maltreatment of which appellant was not convicted.  Thus, the convening authority purportedly approved conduct that included oral sodomy and anal penetration.  
Normally, we could “set aside the original action and return the record for a new action, preceded by an [SJAR] that would correctly inform the convening authority” of the nature of this crime.  Diaz, 40 M.J. at 345.  We are confident under the facts of this case, however, that disapproval of the problematic language and affirmance of the correct portion of the finding of guilty cannot in any way prejudice appellant
 and will adequately vindicate the interests of military society in these proceedings.  It is fully consistent with our responsibility under Article 66(c), UCMJ, to “act only with respect to the findings . . . as approved by the convening authority” and “affirm only such findings of guilty . . . as [we find] correct in law and fact.”  Accordingly, in the interest of efficient administration of justice, we will modify Specification 2 of Charge I to accurately reflect the maltreatment offense of which appellant was found guilty.  Diaz, 40 M.J. at 345.

Reassessment

If we conclude that we can “reliably determine what sentence would have been imposed at the trial level if the error had not occurred,” we need not order a rehearing on the sentence in this case.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  “[T]he standard for reassessment is not what sentence would be imposed at a rehearing, but rather, would the sentence have been ‘at least of a certain magnitude.’”  United States v. Taylor, 51 M.J. 390, 391 (C.A.A.F. 1999) (alteration in original) (quoting United States v. Taylor, 47 M.J. 322, 324 (C.A.A.F. 1997)) (quoting Sales, 22 M.J. at 307).  In curing the SJAR, action, and deficiency of the evidence errors through reassessment, we must “‘assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.’”  Sales, 22 M.J. at 308 (quoting United States Suzuki, 20 M.J. 248, 249 (C.M.A. 1985)).  For the purpose of our Sales analysis, we note that the errors in this case failed to affect the fundamental nature of the appellant’s criminal acts.  The errors had no impact on the maximum possible confinement that appellant faced, which was seven years.  Based on the entire record and our collective experience, we conclude that we can reliably determine what sentence would have been imposed if these errors had not occurred. 
DECISION
Accordingly, the court affirms only so much of the findings of guilty of Specification 2 of Charge I as finds that appellant, at or near Wuerzburg, Germany, between on or about 15 February 2000 and 30 September 2000, did maltreat PFC WP, a person subject to his orders, by having sexual intercourse with her and by rubbing his groin area against PFC WP’s leg and pelvic area and by making sexual advances toward PFC WP, to include inappropriate physical contact in violation of Article 93, UCMJ.
Of Specification 4 of Charge I as finds that appellant, at or near Wuerzburg, Germany, on 22 September 2000, did maltreat PFC AJ, a person subject to his orders, by biting her on her stomach and neck, by rubbing his groin area against PFC AJ’s leg and pelvic area, and by making sexual advances toward PFC AJ, to include inappropriate physical contact in violation of Article 93, UCMJ.


The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in United States v. Sales, supra, the court affirms the sentence.


Senior Judge CHAPMAN and Judge CLEVENGER concur. 






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant supervised PFC AJ as patrol supervisor one time. 





� In Fuller, our superior court found that consensual sexual activity between a NCO and a subordinate soldier did not form the basis for a maltreatment offense where there was no evidence that the NCO used his rank or his position to pressure or persuade the subordinate soldier to engage in sexual activity, where there was no evidence that the NCO knew that the subordinate soldier was “extremely intoxicated” at the time of the incident, and where there was no evidence that the subordinate soldier felt coerced or threatened by the NCO or by the fact that the NCO was her platoon sergeant.  Fuller, 54 M.J. at 111-112.  The court did find, however, that the evidence presented was legally sufficient to support a conviction for a simple disorder under Article 134, UCMJ.  Id. at 112. 





� Alternatively, appellate defense counsel argues that charging appellant with both offenses is an unreasonable multiplication of charges.  This argument is without merit.  Unreasonable multiplication of charges is a limitation on the military’s discretion to charge separate offenses.  United States v. Quiroz, 55 M.J. 334, 337-38 (C.A.A.F. 2001).  The discussion which follows Rule for Courts-Martial [hereinafter R.C.M.] 307(c)(4) provides policy guidance for this issue:  “What is substantially one transaction should not be made the basis for an unreasonable multiplication of charges against one person.  See R.C.M. 906(b)(12) and 1003(c)(1)(C).”  “Unreasonable multiplication of charges is reviewed for an abuse of discretion.”  United States v. Monday, 52 M.J. 625, 628 n.8 (Army Ct. Crim. App. 1999).  In Quiroz, our superior court “endorsed a five-part test for determining whether the government has unreasonably multiplied charges.”  United States v. Pauling, 60 M.J. 91, 95 (C.A.A.F. 2004).  Based on the Quiroz factors, there is no unreasonable multiplication of charges.  We further note that the military judge instructed the members to treat these offenses as one for purposes of sentencing and, accordingly, no sentence relief would be required, even if we found an unreasonable multiplication of charges. 





� In Diaz, the SJAR omitted reporting two crimes of which appellant was convicted.  Diaz, 40 M.J. at 337.





� In Drayton, the SJAR incorrectly reported that appellant had been convicted of two additional crimes of which he had been acquitted.  Drayton, 40 M.J. at 448.





�  Trial defense counsel’s response to the SJAR failed to mention this error.  Drayton, 40 M.J. at 448; see R.C.M. 1106(f)(6). 
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