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MEMORANDUM OPINION

-----------------------------------------
MERCK, Senior Judge:


Pursuant to his pleas, appellant was found guilty by a military judge sitting as a general court-martial of attempted larceny (three specifications), larceny, (two specifications), robbery, forcible sodomy (three specifications), kidnapping, indecent assault, indecent acts with another (two specifications), and communicating a threat, in violation of Articles 80, 121, 122, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 921, 922, 925, and 934 [hereinafter UCMJ].  Appellant’s adjudged sentence of a dishonorable discharge, confinement for fifteen years,
 forfeiture of all pay and allowances, and reduction to Private E1 was approved by the convening authority.


This case is before the court for mandatory review pursuant to Article 66, UCMJ.  We have considered the record of trial, the assignments of error, the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (1982), and the government’s reply thereto.  We find no basis for relief; however, one of appellant’s assignments of error warrants discussion.  Appellant asserts:

THE MILITARY JUDGE ERRED IN FAILING TO PROVIDE TO APPELLANT THREE (3) FOR (1)  ONE [SIC] CREDIT FOR SOLITARY PRETRIAL CONFINEMENT

FACTS


At trial, appellant averred that he was placed in solitary confinement from     9 May 1998 until 1 June 1998.  Appellant made a motion for appropriate relief, alleging that such solitary confinement was illegal pretrial punishment under Article 13, UCMJ, and requesting three-for-one confinement credit for the time he spent in solitary confinement.  The military judge made the following findings of fact:

             There is no long-term detention or confinement facility on Fort Hood.  A contract exists between Bell County, Texas, and Fort Hood to house military pretrial and post-trial prisoners.  The terms of the contract prohibit the integration of pretrial with post-trial prisoners and military with civilian prisoners.  The Bell County jail is comprised of eight-, 12-, and 16-person tanks, in addition to a number of solitary confinement cells.  Civilian prisoners have priority in the eight-, 12-, and 16-person tanks.  There generally must be sufficient numbers of prisoners to fill a tank for its use.  Prisoners, military or civilian, are typically placed in solitary if she or he is either a disciplinary problem or a threat to self or others.  The accused was placed in solitary on 9 May.  The accused was not considered a disciplinary problem or a threat to harm himself or others.  On 9 May, insufficient numbers of military pretrial prisoners were available to fill an eight-man tank and the tanks were needed to house an unexpected influx of civilian prisoners.  The accused remained in solitary until his transfer on 1 June, when an eight-person tank opened up.  The accused did not complain about the conditions of his confinement to Bell County authorities or to anyone in his chain of command.  There is no evidence that treatment accorded the accused from 9 May to 1 June was different from other military pretrial prisoners. 

We adopt the military judge’s findings as our own.
  Additionally, we find the following facts:  

Appellant’s single cell consisted of a bed, a small desk, a couple of small shelves, a toilet, a sink, and a shower.  While assigned to the single cell, appellant did not have access to a television in his single cell.  Additionally, on many occasions, because it required two guards to escort him to a telephone, his request to use a telephone was ignored or denied; he did not have access to the indoor recreation center; and he was permitted to visit the prison library only a “handful” of times.

DISCUSSION


Article 13, UCMJ, prohibits two types of treatment of an accused prior to trial.  The first, similar to Rule for Courts-Martial 304(f), prohibits the imposition of “punishment or penalty” prior to trial.  The second, “proscribes infliction of unduly rigorous circumstances during pretrial detention which, in sufficiently egregious circumstances, may give rise to a permissible inference that an accused is being punished, or may be so excessive as to constitute punishment.”  United States v. McCarthy, 47 M.J. 162, 165 (1997)(citation omitted); see also Coyle v. Commissioner, 47 M.J. 626 (Army Ct. Crim. App. 1997).  Whether there was an intent to punish before trial is a “classic question[] of fact” reviewed only for a clear abuse of discretion.  But the issue of whether the conditions of confinement are so egregious as to constitute punishment is subject to our de novo review.  Cf. McCarthy, 47 M.J. at 167. 


In analyzing the issue of pretrial punishment, we note that the mere fact of pretrial confinement is not punishment.  However, in United States v. Jones, 28 M.J. 214 (C.M.A. 1989)(quoting Bell v. Wolfish, 441 U.S. 520, 539 (1979)), our superior court recognized that conditions which were “arbitrary or purposeless” and are not “reasonably related to a legitimate” governmental objective, could indicate an intent to punish an accused.  There was no evidence adduced to indicate that any conditions of appellant’s detention were intended for punishment or that appellant was singled out for punishment by the imposition of these conditions.  Appellant was temporarily placed in a single cell for legitimate governmental purposes, i. e., to maintain an orderly and efficient operation of the confinement facility, to keep appellant separated from civilian prisoners, and to comply with the Army’s contract with Bell County.  When conditions permitted, appellant was moved from his single cell (referred to as solitary confinement) to an eight-person cell.  Appellant never contested the conditions of his pretrial single cell detention before a magistrate or commander while subjected to said confinement.  Failure to complain about pretrial confinement conditions during its imposition “is strong evidence” that “the accused is not being punished.”  See United States v. Huffman, 40 M.J. 225 (C.M.A. 1994).  Accordingly, the circumstances of appellant’s pretrial confinement did not amount to an Article 13, UCMJ violation.  


The findings of guilty and the sentence are affirmed.


Judge CASIDA and Judge TRANT concur:






FOR THE COURT:






JOSEPH A. NEURAUTER






Clerk of Court

�  The military judge granted appellant 151 days of confinement credit, in accordance with United States v. Allen, 17 M.J. 126 (C.M.A. 1984), against his sentence to confinement.  This credit should have been reflected in the convening authority’s action and the promulgating order but was omitted.


�  We note that in appellant’s Grostefon submissions, he contradicts many of the facts agreed to in the record.  We find that appellant has not set forth any facts that would rationally explain the contradictions, but rather now puts forth unsubstantiated claims which we find to be without merit.  Cf. United States v. Ginn, 47 M.J. 236, 248 (1997).
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