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MEMORANDUM OPINION
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CLEVENGER, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of an attempt to sell military property, selling military property, wrongful use of marijuana, larceny of military property (two specifications), and breaking restriction in violation of Articles 80, 108, 112a, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 908, 912a, 921, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for 100 days, and forfeiture of $795.00 pay per month for three months. 
The case is before us now for review pursuant to Article 66, UCMJ.  Although defense appellate counsel submitted the case on its merits, we find that the military judge failed to conduct any Care( inquiry of Specification 2 of Charge IV.  We will take corrective action in our decretal paragraph.

Appellant was charged with stealing an outer tactical vest (Specification 1 of Charge IV) and an M40 gas mask (Specification 2 of Charge IV).  Pursuant to the terms of his pretrial agreement, appellant pleaded guilty to all charges and specifications.  During the providence inquiry, the military judge repeatedly referred to “the Specification of Charge IV,” discussed the elements of Specification 1 of Charge IV (stealing an outer tactical vest), and elicited a factual basis from appellant for this theft.  The military judge did not explain any of the elements of stealing an M40 gas mask, however, and never asked appellant any questions regarding Specification 2 of Charge IV.  The military judge found appellant guilty of all charges and specifications.  The staff judge advocate’s post-trial recommendation (SJAR) submitted to the convening authority pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 1106 and the promulgating order reflect that appellant pleaded guilty to, and was found guilty of, both specifications of Charge IV, stealing an outer tactical vest and a M40 gas mask.  In the matters submitted under R.C.M. 1105, trial defense counsel did not note any inaccuracies in the SJAR. 

We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996) (citations omitted).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning it.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980); and R.C.M. 910(e)).  
Based on the military judge’s actions, it appears as if Specification 2 of Charge IV might have been dismissed after arraignment and before pleas were entered at appellant’s trial. However, there is no evidence of such a dismissal in the record.  We need not speculate as to what actually happened.  We find that the providence inquiry has no factual basis to support the announced findings of guilty of stealing an M40 gas mask, as alleged in Specification 2 of Charge IV.  See United States v. Jordan, 57 M.J. 236, 238-39 (C.A.A.F. 2002); United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969); UCMJ art. 45(a); R.C.M. 910(e).  Additionally, unless indicated otherwise in the initial action, a convening authority implicitly approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Thus, the convening authority in this case erroneously approved a finding of guilty of Specification 2 of Charge IV. 

The finding of guilty of Specification 2 of Charge IV is set aside and dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Senior Judge CHAPMAN and Judge STOCKEL( concur.
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Clerk of Court

( United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969). 





( Judge Stockel took final action in this case prior to her retirement.
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