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MEMORANDUM OPINION
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HARVEY, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of knowingly receiving child pornography,
 in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for nine months, forfeiture of all pay and allowances, and reduction to Private E1.  The case is before the court for review pursuant to Article 66, UCMJ.
We agree with appellate government and defense counsel, who urge the court to order a new staff judge advocate’s (SJA) post-trial recommendation (SJAR) and convening authority’s initial action because of errors in the processing of appellant’s request for waiver of forfeitures.  
FACTS
The military judge adjudged forfeiture of all pay and allowances, but recommended waiver of all forfeitures “for a period not to exceed 6 months and that this money be provided to the accused’s dependents for their support.”
  There is no request for waiver of forfeitures in the allied papers of the record of trial.  
The undated SJAR notes the recommendation of the military judge,
 and states, “Deferment/Waiver of forfeitures:  Submitted by Trial Defense Counsel 16 July 2003.”  The SJAR states that enclosure three to the SJAR is “Deferment of Forfeitures.”  No enclosures are attached to the SJAR.

In paragraph one of the defense submission for the convening authority’s consideration under R.C.M. 1105, trial defense counsel asked for suspension of appellant’s remaining confinement, and disapproval of his bad-conduct discharge and forfeitures.  Paragraph five of trial defense counsel’s R.C.M. 1105 submission states, “The military judge specifically recommended that you waive any and all forfeitures [not to exceed] six months and that the money be provided to his family.  Although you previously disapproved the request, I renew my request that you waive the forfeitures.”  There were no enclosures to trial defense counsel’s R.C.M. 1105 submission.  

The SJAR addendum, submitted pursuant to R.C.M. 1106(f)(7), states, “the accused and his defense counsel request that you grant clemency by suspending his remaining confinement time and by disapproving the [b]ad[-c]onduct [d]ischarge and forfeitures.”  The SJAR addendum does not mention waiving or deferring forfeitures.  The SJAR addendum indicates there are six enclosures, but does not list the enclosures or mention any request for waiver or deferment of forfeitures.
The convening authority signed a memorandum which includes a description of four documents that he considered before taking initial action on appellant’s case.  It did not list a request for waiver or deferment of forfeitures.  At the bottom of the convening authority’s endorsement it states, “6 Encls,” but does not describe them.
DISCUSSION

The test for material prejudice in post-trial processing cases requires that an appellant make “‘some colorable showing of possible prejudice.’”  United States v. Wheelus, 49 M.J. 283, 289 (1998) (quoting United States v. Chatman, 46 M.J. 321, 323-24 (C.A.A.F. 1997)); see also United States v. Paz-Medina, 56 M.J. 501, 504 (Army Ct. Crim. App. 2001).  
In appellant’s case, the SJA office failed to ensure trial defense counsel’s request for waiver of forfeitures dated 16 July 2003 was included in the allied papers.  The allied papers did not include any recommendation by the SJA or decision by the convening authority
 on the 16 July 2003 request for waiver of forfeitures.  There is no requirement that the SJAR addendum describe the defense requests for relief or clemency.  However, if it does so, it should be accurate and complete.  The four listed items considered by the convening authority in the body of the convening authority’s memorandum conflicted with the number of enclosures (six) on the bottom of the convening authority’s memorandum.
  
These mistakes cumulatively constitute plain error and result in material prejudice to appellant.  See Wheelus, 49 M.J. at 289; Paz-Medina, 56 M.J. at 504-5 (finding prejudicial error where SJAR did not mention panel’s recommendation for waiver of automatic forfeitures on behalf of dependents).  Appellant’s dependents lost any possibility of receiving appellant’s forfeited pay and allowances as a result of these errors.
The convening authority’s initial action, dated 6 August 2003, is set aside.
  The record of trial will be returned to The Judge Advocate General for a new R.C.M. 1106 SJAR and a new initial action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.   

Judge BARTO and Judge SCHENCK concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� Appellant was convicted under clause 3 of Article 134, UCMJ, of violating the Child Pornography Prevention Act, 18 U.S.C. § 2252A(a)(2)(A), which prohibits knowing receipt of “any child pornography that has been mailed, or shipped or transported in interstate or foreign commerce by any means, including by computer.” 





� Unless deferred, appellant’s adjudged reduction to Private E1 and his automatic forfeiture of all pay and allowances, were effective fourteen days after his sentence was adjudged because he was in confinement.  See UCMJ arts. 57(a)(1) and 58b(a)(1).





� Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(B) states that the SJA’s recommendation shall include concise information relating to “[a] recommendation for clemency by the sentencing authority, made in conjunction with the announced sentence.”  The Court of Appeals for the Armed Forces has determined that a sentencing authority’s recommendation—that partial payment of an accused’s pay and allowances be made to his dependents—is considered “clemency” under R.C.M. 1106.  See United States v. Lee, 50 M.J. 296, 297 (C.A.A.F. 1999).





�A convening authority’s decision concerning waiver of forfeitures for dependent support need not be in writing or served on the accused.  United States v. Zimmer, 56 M.J. 869, 872 n.4 (Army Ct. Crim. App. 2002).





� The SJAR addendum should describe the items enclosed.  See United States v. Gaddy, 54 M.J. 769, 773 (AF Ct. Crim. App. 2001); United States v. Hallums, 26 M.J. 838, 841 (A.C.M.R. 1988).    





� If the convening authority chooses to waive forfeitures, the convening authority should not approve the same forfeitures that are waived.  See United States v. Lajaunie, 60 M.J. 280 (C.A.A.F. 2004) and United States v. Emminizer, 56 M.J. 441 (C.A.A.F. 2002).
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