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MEMORANDUM OPINION
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HARVEY, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of attempted cocaine distribution, and cocaine distribution in violation of Articles 80 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 880 and 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for thirty months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for 334 
days, forfeiture of all pay and allowances,
 and reduction to Private E1.  This case is before the court for review pursuant to Article 66, UCMJ.  Two errors by the staff judge advocate (SJA) and one error by the military judge merit findings and sentence relief.  
Error in the Addendum to SJA’s 

Post-Trial Recommendation (SJAR)
The SJAR erroneously states that appellant was found guilty of two specifications of attempted cocaine distribution instead of one.  Unless indicated otherwise in his action, a convening authority approves the findings as stated in his SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  The convening authority’s purported approval of the additional guilty finding of attempted cocaine distribution was a nullity.  See id; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  The SJA’s error was plain or obvious and there is “some colorable showing of possible prejudice.”  See United States v. Scalo, 60 M.J. 435, 437 (C.A.A.F. 2005).  The plain error test for SJAR errors has been met.  We will reassess the sentence in our decretal paragraph.
Slow Post-Trial Processing
We agree with appellate counsel that relief is warranted for dilatory post-trial processing of this 133-page ROT.
  The following chronology details the post-trial processing of appellant’s case from the date the sentence was adjudged until the date the record of trial was received by the Clerk of Court, United States Army Court of Criminal Appeals: 

	Date
	Post-Trial Activity
	Days Since Previous Activity
	Cumulative Days After Sentence Adjudged

	10 Oct 01
	Sentence adjudged

	n/a
	0

	22 Nov 02
	Trial counsel review of ROT completed 
	408
	408

	25 Nov 02
	Defense counsel review of ROT completed
	3
	411

	20 Dec 02
	Second military judge signs ROT authentication page
	25
	436

	10 Feb 03
	SJAR served on appellant’s defense counsel
	52
	488

	4 Mar 03
	Date defense R.C.M. 1105 matters signed
	22
	510

	14 Mar 03
	Convening authority’s initial action
	10*
*Corrected
	520

	7 Apr 03
	ROT received at Army Court of Criminal Appeals
	24
	544


Appellant was placed on voluntary excess leave on 30 July 2002, and should have been placed on involuntary excess leave on or about 14 March 2003.
  On 4 March 2003, appellant’s trial defense counsel (TDC) objected to dilatory post-trial processing in his submission under R.C.M. 1105.  The defense R.C.M. 1105 submission said that he and his senior defense counsel had repeatedly complained about slow post-trial processing.  Appellant’s expiration of term of service (ETS) was on 27 October 2001, and appellant said that he had about 76 days of accrued terminal leave when he was sentenced.  The SJA recommended in his SJAR addendum that the convening authority reduce confinement thirty days beyond that required in the pretrial agreement as a remedy “to alleviate any perceived error or prejudice . . . .” 

The SJA did not explain why post-trial processing was so slow, nor did he contest the TDC’s assertion of repeated objections to slow post-trial processing.  As such, we have no reasonable basis for concluding that appellant wanted slow post-trial processing to retain important benefits available until execution of his discharge, or for applying waiver.  See United States v. Bodkins, 60 M.J. 322, 324 (C.A.A.F. 2004).  

Article 66, UCMJ, requires us “to determine what findings and sentence ‘should be approved,’ based on all the facts and circumstances reflected in the record, including the unexplained and unreasonable post-trial delay.”  United States v. Tardif, 57 M.J. 219, 224 (C.A.A.F. 2002) (stating that an accused has a right to timely review of findings and sentence), remanded to 58 M.J. 714 (Coast Guard Ct. Crim. App. 2003), aff’d in part, 59 M.J. 394 (C.A.A.F. 2004).  “[F]undamental fairness dictates that the government proceed with due diligence to execute a soldier’s regulatory and statutory post-trial processing rights and to secure the convening authority’s action as expeditiously as possible, given the totality of the circumstances in that soldier’s case.”  United States v. Collazo, 53 M.J. 721, 727 (Army Ct. Crim. App. 2000).  In United States v. Bauerbach, we explained why timely post-trial processing is important:  
The Army, the chain of command, each victim, every person who knows about an offense, and most of all the accused, has an interest in the timely completion of courts-martial, to include the post-trial process. . . . Not only is untimely post-trial processing unfair to the soldier concerned, but it also damages the confidence of both 

soldiers and the public in the fairness of military justice, thereby directly undermining the very purpose of military law.

55 M.J. 501, 506 (Army Ct. Crim. App. 2001); see also Tardif, 57 M.J. at 222-23.
We do not find specific or actual prejudice to appellant from this slow post-trial processing.  A finding of specific or actual prejudice, however, is not a prerequisite for relief under Article 66, UCMJ.  See id. at 224-25; Collazo, 53 M.J. at 727.  Based on the totality of the circumstances in this case, we hold that relief is warranted for the overall, unexplained, unreasonable and dilatory processing from trial to receipt of the case at our court because this delay rendered appellant’s sentence inappropriate.  See UCMJ art. 66(c); Tardif, 57 M.J. at 224-25; Bauerbach, 55 M.J. at 506-07 (citing Collazo, 53 M.J. at 727).  

With respect to a remedy for this error, appellate defense counsel request that we set aside appellant’s bad-conduct discharge, and appellate government counsel request that we grant appellant two additional months of forfeiture and confinement relief.  Our superior court stated in Tardif, as follows:

In United States v. Becker, 53 M.J. 229, 232 ([C.A.A.F.] 2000), this Court provided the following guidance concerning remedies for “speedy trial” violations in the context of sentence rehearings:  “[T]he remedy should be tailored to the harm suffered, such as an appropriate sentence credit or, in a case where the delay has interfered with the defense’s ability to receive a fair hearing, a sentence to no punishment at all.” 

We conclude that the Dunlap [v. Convening Authority, 23 U.S.C.M.A. 135, 48 C.M.R. 751 (1974)]  “all-or-nothing” remedy for post-trial delays was laid to rest in [United States v.] Banks [, 7 M.J. 92 (C.M.A. 1979)]. We further conclude that appellate courts are not limited to either tolerating the intolerable or giving an appellant a windfall.  The Courts of Criminal Appeals have authority under Article 66(c) to apply the [United States v.] Timmons [, 22 U.S.C.M.A. 226, 46 C.M.R. 226 (1973)] approach, recently repeated in Becker, to post-trial delays, and to tailor an appropriate remedy, if any is warranted, to the circumstances of the case.

Tardif, 57 M.J. at 225.

We recognize that our options are further limited by appellant passing his ETS shortly after his sentence was adjudged, appellant’s completion of his sentence to confinement, and his probable departure on excess leave before his record of trial was authenticated.  After considering all of these factors, we will exercise our Article 66(c), UCMJ, authority and grant some sentencing relief in our decretal paragraph to “vindicate . . . appellant’s right to timely post-trial processing and appellate review.”  Tardif, 57 M.J. at 225.  
Providence of Guilty Plea
The record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to Charge II and its Specification, attempted distribution of cocaine because appellant did not unequivocally admit that he had the specific intent to distribute cocaine.  
The military judge explained the elements of attempted cocaine distribution and then began the colloquy with appellant about the factual basis for the guilty plea.  The military judge did not ask the following questions from Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook [hereinafter Benchbook] (1 Apr. 2001):
MJ: Do you understand the elements (and definitions) as I have read them to you?

ACC: (Responds.)
MJ: Do you have any questions about any of them?

ACC: (Responds.)
MJ: Do you understand that your plea of guilty admits that these elements accurately describe what

you did?

ACC: (Responds.)
MJ: Do you believe and admit that the elements (and definitions taken together) correctly describe what you did?  
ACC: (Responds.)

(Emphasis in original), Benchbook, para. 2-2-3. 

 Appellant told the military judge that he gave Specialist (SPC) Sluck his extra military identification (ID) card.  Specialist Sluck was supposed to provide this military ID card as collateral to Military Police Investigator (MPI) Burbank for $750.00.  Military Police Investigator Burbank was working undercover for the Criminal Investigation Command.  The stipulation of fact indicates that SPC Sluck agreed to use some or all of the $750.00 to buy cocaine, which was supposed to be delivered to MPI Burbank.  Appellant described his intentions during the providence inquiry:

I thought that if [MPI Burbank] had the ID card, and he gave us the money, then it wouldn’t be a big deal if I never got my ID card back, sir.  I knew—well, I had told Sluck just to take his money, sir. . . When I gave Specialist Sluck[
] my ID card, I knew it was intended to get cocaine.  I’d hoped that he wouldn’t get it, but I still gave him my ID card anyway for the possibility of getting it.  

Later during the providence inquiry the military judge asked appellant, “did you intend to distribute cocaine the second time?”  Appellant replied, “I knew what was going on, sir, and I didn’t stop it, sir.  So I believe that I knew it was happening, sir.”  The stipulation of fact states that:  Specialist Sluck went to Austin to purchase cocaine, but was unable to do so; and, SPC Sluck returned the money to MPI Burbank.  The stipulation of fact does not mention appellant’s intent.   
The providence inquiry is unclear about whether appellant is referring to his own, SPC Sluck or MPI Burbank’s intent with respect to the attempted cocaine distribution.  Appellant’s statement that he told SPC Sluck to steal the $750.00 instead of using it to purchase cocaine was inconsistent with appellant’s guilty plea, which required that appellant admit that he had the specific intent to distribute cocaine.  

We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996) (citations omitted).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning it.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).

A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.
  Our superior court, in United States v. Perron, 58 M.J. 78, 81-82 (C.A.A.F. 2003), reaffirmed the commitment of the military justice system to a careful, thorough providence inquiry stating:

The military justice system imposes even stricter standards on military judges with regards to guilty pleas than those imposed on federal civilian judges.  See United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996) (noting that Article 45(a), UCMJ, 10 U.S.C. § 845(a) (2002), requires military judges, unlike civilian judges, to resolve inconsistencies and defenses during the providence inquiry or “the guilty plea[] must be rejected”).  In United States v. Care, this Court imposed an affirmative duty on military judges, during providence inquiries, to conduct a detailed inquiry into the offenses charged, the accused’s understanding of the elements of each offense, the accused’s conduct, and the accused’s willingness to plead guilty.  18 [U.S.]C.M.A. [535,] 541-42, 40 C.M.R. 247    [, 253-54 (1969)].

“Mere conclusions of law recited by an accused are insufficient to provide a factual basis for a guilty plea.”  Outhier, 45 M.J. at 331 (citing United States v. Terry, 21 U.S.C.M.A. 442, 45 C.M.R. 216 (1972)).  

We hold that the providence inquiry to Charge II and its Specification was inadequate to meet the requirements of Care, Article 45(a), UCMJ, and R.C.M. 910(e), and we will set aside and dismiss Charge II and its Specification in our decretal paragraph. 
DECISION

The findings of guilty of Charge II and its Specification are set aside and dismissed.  The remaining findings of guilty as adjudged are affirmed (Charge I and its Specification, distribution of cocaine is affirmed).  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we decline to set aside appellant’s bad-conduct discharge and instead elect to disapprove his confinement, forfeitures, and reduction to Private E1.  See generally United States v. Josey, 58 M.J. 105, 108 (C.A.A.F. 2003) (describing a punitive separation as qualitatively different for credit purposes than monetary consequences).  Accordingly, the court affirms only so much of the sentence as provides for a bad-conduct discharge.  All rights, privileges, and property, including pay and allowances forfeited pursuant to Article 58b, UCMJ, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ arts. 58b(c) and 75(a); see generally Tardif, 57 M.J. at 225 (suggesting “an appropriate sentence credit” as a remedy for slow post-trial processing); United States v. Sherman, 56 M.J. 900, 903 (A.F. Ct. Crim. App. 2002).  
Judge CLEVENGER and Judge SCHENCK concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� Prior to authentication of the record of trial (ROT), appellant had completed his sentence to confinement, which was limited to 367 days by his pretrial agreement.  “When an accused is not serving confinement, the accused should not be deprived of more than two-thirds pay for any month as a result of one or more sentences by court-martial and other stoppages or involuntary deductions, unless requested by the accused.”  Rule for Courts-Martial [hereinafter R.C.M.] 1107(d)(2) discussion; see also United States v. Warner, 25 M.J. 64, 66-67 (C.M.A. 1987); United States v. Brewer, 51 M.J. 542, 547 (Army Ct. Crim. App. 1999); United States v. DeWald, 39 M.J. 901, 903 (A.C.M.R. 1994).  However, appellant is not entitled to pay and allowances while on excess leave.  See United States v. Smith, 56 M.J. 271, 280 (C.A.A.F. 2002) (Crawford, C.J., concurring); United States v. Williams, 55 M.J. 302, 306-07 (C.A.A.F. 2001).  Our decision not to affirm any forfeitures beyond 263 days in our decretal paragraph moots any possibility of prejudice due to the convening authority’s approval of excessive forfeitures.  See United States v. Jauregui, 60 M.J. 885, 886 n.4 (Army Ct. Crim. App. 2004), pet. denied, 60 M.J. 419 (C.A.A.F. 2004) (explaining necessity for appellate counsel to first seek administrative relief at Department of Defense Finance and Accounting Service (DFAS) to ensure an accused has actually and improperly forfeited pay and/or allowances).


� The convening authority granted one month of confinement credit because of slow post-trial processing, but appellant was already released from confinement when the convening authority took initial action.  Appellate government counsel urge us to reduce appellant’s confinement by two additional months.  Appellate defense counsel state, that “since the very nature of the dilatory post-trial processing renders any adjustment to appellant’s sentence to confinement meaningless, the appellant respectfully requests that this Honorable Court disapprove his bad-conduct discharge.” (Appellate Defense Brief, page 9).     


� See Army Reg. 600-8-10, Personnel Absences:  Leaves and Passes (31 Jul. 2003) [hereinafter AR 600-8-10], Table 5-11, Step 6.  AR 600-8-10, paragraph 5-19e states: 





e. Soldiers required to take leave, who have leave to their credit, may elect one of the following:


(1) Receipt of pay and allowances during the period of accrued leave, with leave beyond that which was accrued


charged as excess leave.


(2) Payment for leave accrued to the soldier’s credit on the day before the day excess leave begins with the total


period of required leave charged as excess leave.


(3) A combination of receipt of pay and allowances during the period of accrued leave and accrued leave payment.





See also Interim Change 23-03, para. 010301.F.1, which is available at � HYPERLINK "http://www.dod.mil/comptroller/fmr/07a/07AIC23-03.pdf" \t "_blank" �http://www.dod.mil/comptroller/fmr/07a/07AIC23-03.pdf�.


� The stipulation of fact provides that appellant gave his military ID card to MPI Burbank, not to SPC Sluck.  





� See United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980); and R.C.M. 910(e)).
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