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MEMORANDUM OPINION

-----------------------------------------
De PUE, Chief Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to her pleas, of conspiracy to wrongfully use and possess, with intent to distribute, marijuana, mushrooms containing psilocybin, and 3,4 methylenedioxy-amphetamine (commonly known as "ecstasy") (Charge I and its Specification); wrongful possession and introduction of mushrooms containing psilocybin with the intent to distribute (Charge II, Specification 1); wrongful possession and introduction of ecstasy with the intent to distribute (Charge II, Specification 2) ; wrongful possession of marijuana in the hashish form (Charge II, Specification 3); wrongful possession and introduction of marijuana with intent to distribute (Charge II, Specification 4); and wrongful use of marijuana and mushrooms containing psilocybin (Charge II, Specifications 5, 6), in violation of Articles 81 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 912a [hereinafter UCMJ], respectively.  A panel consisting of officer and enlisted members sentenced appellant to forfeiture of all pay and allowances, reduction to the grade of Private E1, and a bad-conduct discharge.  The convening authority approved the sentence.

Because of our uncertainty whether all members of the sentencing court were correctly apprised of the charges to which appellant entered pleas of guilty, and the error in the post-trial recommendations to the convening authority, we remand for resentencing and a new action.

FACTS


In August 1998, while assigned to the 207th Aviation Company in Germany, appellant, with a pilot in her unit, ingested mushrooms containing psilocybin.  The following month, appellant and Private First Class (PFC) Eric Smith, another unit member, decided to travel to the Netherlands for the purpose of purchasing drugs for fellow soldiers in the unit who had placed orders with them.  After renting a car, appellant and PFC Smith drove to Amsterdam where they purchased marijuana, ecstasy, and mushrooms containing psilocybin.  The two also smoked marijuana “joints” while in a coffee shop in that city.  Upon returning, appellant and PFC Smith drove the rental car, containing the drugs purchased for redistribution to other soldiers, into the Heidelberg Community Shopping Center, a location under the control of the United States Armed Forces, in order to return the car.  Agents of the Criminal Investigation Command (CID), who were waiting for appellant and PFC Smith, seized the drugs, and apprehended the two individuals.


At trial, appellant entered pleas of guilty to all charges and specifications, except the words “and wrongfully introduce” in Specification 3 of Charge II (wrongful possession of hashish).  Following the providence inquiry, the following colloquy concerning the merger of the specifications of Charge II occurred:

DC:  Your Honor, for purposes of sentencing, I would move The Court to merge Specifications 1 thru 4 into one offense . . . under Charge II based on there being one course of conduct and basically one act and one introduction into the community.

MJ:  Government?

TC:  Your Honor, PFC Norton made a conscious effort to go out and . . . get four different types of drugs and each of those drugs were introduced onto the installation.  It was not just one course of conduct that she went and purchased these drugs at one instance; they were purchased at different times up in Amsterdam.

MJ:  Anybody have any case law on point?

TC:  No . . . . 

MJ:  Well, I believe that, since they are separate drugs, they can be separately punished.  And I think the case of Army Court of Criminal Appeals, U.S. versus Inthavo, I-N-T-H-A-V-O, from April '98, says that they may be separately punished.  So, the defense motion is denied.

DC:  Roger, ma’am.  I amend that briefly. . . .  I understand [t]he Court’s ruling.  But, I would amend the motion to merge Specifications 3 and 4 for purposes of sentencing based on them both being forms of marijuana, and the underlying drug that we’re talking about is THC.  So, I’d reurge the motion.

MJ:  Yeah.  All right, the motion is granted to the extent that I think they’re separate offenses; I think separate findings can be made as to them; but, for purposes of sentencing, they’ll be treated as one offense and . . . well, I tell you what, we’ll clear that up.  I’ll merge them after I make findings on them.  So, I’ll reserve that.  But, in terms of the maximum punishment then, the maximum punishment would then be:  a dishonorable discharge, confinement for 67 years, reduction to E1, and forfeiture of all pay and allowances.

Following this exchange, the military judge and counsel addressed the proper form for Specification 3 of Charge II in light of appellant’s preceding plea by exceptions and the court’s ruling that Specification 3 merged with Specification 4 of Charge II for sentencing.

MJ:  Counsel, in Specification 3, since . . . the Accused is pleading by exceptions, shouldn’t also the language “onto an installation used by or under control -- used by the armed forces or under the control of the armed forces, to wit:  Heidelberg Community Shopping Center”, shouldn’t that language also be excepted out?

TC:  Yes, Your Honor.  [The trial counsel and assistant trial counsel then conferred].

TC:  But, if we merge it, how do we delineate?

        . . . .

MJ:  . . . then it would read, “wrongfully possessed approximately three grams of marijuana in the hashish form and wrongfully possess and wrongfully introduce approximately twenty-two grams of marijuana onto an installation used by the armed forces or under the control of the armed forces, to wit:  the Heidelberg Community Shopping Center, with intent to distribute the said controlled substance.”

Does that accomplish what you wanted?

DC:  Yes, Your Honor.

MJ:  I mean, it’s still going to have the two different amounts set out there, but I don’t know of any other way to do that, because I don’t think we can just add the two amounts together because they’re different forms.

But, under -- my point is, under Specification 3, it appears that the language “onto an installation” is surplusage at this point.

DC:  Yes, Your Honor, I agree that should be excepted.

MJ:  Because it’s not wrongful introduction.

Okay.  Then that language from Specification 3 will be excepted out.  In other words, everything after..everything after “form.”

You don’t have any objection to that, do you?

DC:  No, Your Honor.

MJ:  Okay.  So Specification 3 is so amended.

The military judge then found appellant guilty of all charges and specifications.  Prior to the sentencing hearing, she inquired whether there was “[a]ny objection to Appellate Exhibit II, which is the Flyer which reflects Specifications 3 and 4 merged?”  After defense counsel stated that there were no objections, the trial counsel verified that a copy of Appellate Exhibit II had been placed at the members’ seats.  The military judge subsequently informed the panel that the Flyer contained the charges and specifications to which appellant had earlier pled guilty.  When, during the trial counsel’s statement of the general nature of the charges, he mistakenly referred to six violations of Article 112a, UCMJ, the military judge corrected him by noting that there were only five specifications under that charge.  During the appellate proceedings before this court, defense appellate counsel discovered that, in contrast to Appellate Exhibit II in both the original copy and the government’s copy of the record (which showed Specifications 3 and 4 under Charge II as merged), the Flyer in the defense’s copy of the record of trial listed six specifications under Charge II.


In his subsequent post-trial recommendation to the convening authority, the staff judge advocate summarized Specifications 3 and 4 of Charge II as follows:

Specification 3:  Wrongfully possess and wrongfully introduce approximately three grams of marijuana in the hashish form onto an installation used by the armed forces, with intent to distribute, at or near Heidelberg, Germany, on or about 4 September 1998.  Plea:  Guilty, except the words “and wrongfully introduce.”  To the excepted words, Not Guilty.  Finding:  Guilty.

Specification 4:  Wrongfully possess and wrongfully introduce approximately twenty-two grams of marijuana onto an installation used by the armed forces, with intent to distribute, at or near Heidelberg, Germany, on or about 4 September 1998.  Plea:  Guilty.  Finding:  Guilty.

The staff judge advocate recommended that the convening authority “approve the sentence [to reduction to Private E1, forfeiture of all pay and allowances, and a bad-conduct discharge], except for the part extending a bad-conduct discharge, and order it executed.”  Thereafter, in her Rule for Courts-Martial 1105 submission [hereinafter R.C.M.], appellant did not assert any legal error.  Instead, she expressed remorse for her wrongdoing, and urged that her cooperation with CID agents merited administrative separation in lieu of trial by court-martial under Chapter 10, Army Regulation 635-200.  See Army Reg. 635-200, Enlisted Ranks Personnel, Ch. 10 (C15, 26 June 1996).

The convening authority approved the adjudged sentence.  The promulgating order reflected verbatim the language utilized by the staff judge advocate in describing Specifications 3 and 4 of Charge II.

DISCUSSION

Appellant now maintains that:  (1) the military judge erred in failing to merge the specifications alleging possession and introduction of marijuana, ecstasy, and mushrooms containing psilocybin; (2) the military judge erred when, after ruling that she would merge the specifications alleging possession of hashish and marijuana, she failed to dismiss the marijuana specification; (3) the sentencing court was improperly informed that appellant had entered a plea of guilty to possession of hashish with intent to distribute the substance; (4) the staff judge advocate’s review improperly advised the convening authority that appellant had been convicted of possession and introduction of hashish with intent to distribute the substance; and (5) the sentence to total forfeitures was illegal as a matter of law.

Appellant’s initial contention that the military judge erred in failing to grant her post-plea motion to merge Specifications 1 through 4 of Charge II because the specifications are multiplicious is governed by the principle that “[o]rdinarily, an unconditional plea waives a multiplicity issue.”  United States v. Heryford, 52 M.J. 265, 266 (2000) (citation omitted); see United States v. Lloyd, 46 M.J. 19, 23 (1997).  Moreover, as the Heryford court further explained, “[D]ouble jeopardy claims, including those founded in multiplicity, are waived by failure to make a timely motion to dismiss, unless they arise to the level of plain error.”  52 M.J. at 266 (citation omitted).  In this respect:

An appellant may show plain error and overcome waiver by showing that the specifications are “‘facially duplicative,’ that is, factually the same.”  Whether the specifications are facially duplicative is determined by reviewing the language of the specifications and “facts apparent on the face of the record.”

Heryford, 52 M.J. at 266 (citations omitted).  In this case, because the specifications at issue involved the possession and introduction of different controlled substances, they are facially distinct.  See United States v. Inthavong, 48 M.J. 628, 631-33 (Army Ct. Crim. App. 1998); accord United States v. Ray, 51 M.J. 511, 512-13 (N.M.Ct.Crim.App. 1999) (en banc), pet. denied, 52 M.J. 488 (1999).  Consequently, it was not plain error to allege possession and introduction of the three separate controlled substances in separate specifications of Charge II.

Appellant further maintains that, after agreeing to merge Specifications 3 and 4 of Charge II, the military judge failed to dismiss Specification 4 or to inform the court-martial panel of the dismissal.  This contention simply misapprehends the relief that the military judge accorded her.  First, trial defense counsel expressly requested the merger of the specifications “for purposes of sentencing.”  In response, the military judge agreed, but clarified, “I think that separate findings can be made as to them; but for purposes of sentencing, they’ll be treated as one offense     . . . ” (emphasis added).  Thus, neither the military judge nor trial defense counsel understood the merger of Specifications 3 and 4 of Charge II to embrace the dismissal of a specification.

Appellant’s claim that the court-martial members were erroneously informed that she pled guilty to introduction and possession of marijuana in the hashish form with intent to distribute the substance is more substantial.  As explained, the copies of the Flyers prepared for distribution to the sentencing court members and included in the original and the government’s copies of the record of trial properly reflected a single specification (the merged third and fourth specifications of Charge II), which alleged wrongful possession of hashish and wrongful possession and introduction of marijuana with intent to distribute the substance.  In contrast, the copy of the Flyer included in the defense’s record of trial (Defense Appellate Exhibit A) reflects that, rather than a merger of the original Specifications 3 and 4, the two were not only alleged separately but that Specification 3 incorrectly alleged that appellant had pled guilty to possessing marijuana in the hashish form onto an installation “with intent to distribute the said controlled substance.”  Although the parties concurred that the original copy of the Flyer correctly reflected the merger; the military judge subsequently observed that there were five specifications under Charge II, rather than the six referred to by trial counsel in addressing the court members; and, thereafter, the military judge authenticated a copy of the record of trial which contained an accurate version of the Flyer, we cannot rule out the possibility that the erroneous version of the Flyer was placed before at least one member of the sentencing court.  As a consequence, and in view of the particularly serious nature of the offense alleged in the erroneous specification, we believe that a rehearing on sentence is required.

In a similar vein, appellant correctly notes that the staff judge advocate’s review, as well as the promulgating order, reflects erroneous information that she had been convicted in Specification 3 of Charge II of possession and introduction of hashish “onto an installation used by the armed forces, with the intent to distribute, at or near Heidelberg, Germany, on or about 4 September 1998.”  Although appellant neglected to raise this error in her comments upon the staff judge advocate’s review, we need not address the question whether—as the government maintains – the plain error doctrine precludes relief.  R.C.M. 1106(f)(6).  As resentencing is required, a new staff judge advocate review and convening authority action must follow in any event.


Finally, appellant and the government both note that the approved sentence, which includes total forfeitures without confinement, was excessive as a matter of law.  We agree.  Forfeitures exceeding two-thirds of appellant’s monthly pay are excessive.  See United States v. Wilson, 28 M.J. 48, 51 (C.M.A. 1989).  This error is moot because we are setting aside the approved sentence.

The court affirms only so much of the finding of guilty of Specification 3 of Charge II as finds that the appellant did, at or near Heidelberg, Germany, on or about 4 September 1998, wrongfully possess approximately three grams of marijuana in the hashish form.  The remaining findings of guilty are affirmed.  The sentence is 

set aside.  The same or a different convening authority may order a rehearing on the sentence.  If the convening authority determines that a rehearing is impracticable, he may approve a sentence of no punishment.  See R.C.M. 1107(e)(1)(C))(iii).


Judge CARTER and Judge NOVAK concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Chief Judge De PUE took final action in this case prior to his release from active duty.





� More specifically, the copy of the Flyer in the defense record read as follows:





SPECIFICATION 3:  In that PFC Erin Norton, U.S. Army, did, at or near Heidelberg, Germany, on or about 4 September 1998, wrongfully possess approximately three grams of marijuana in the hashish form, onto an installation used by the armed forces or under the control of the armed forces, to wit: the Heidelberg Community Shopping Center, with intent to distribute the said controlled substance.





SPECIFICATION 4:  In that PFC Erin Norton, U.S. Army, did, at or near Heidelberg, Germany, on or about 4 September 1998, wrongfully possess and wrongfully introduce approximately twenty-two grams of marijuana, onto an installation used by the armed forces or under the control of the armed forces, to wit: the Heidelberg Community Shopping Center, with intent to distribute the said controlled substance.





� Nor is there merit to appellant’s related claim that, even if not multiplicious, the charging of multiple specifications alleging the simultaneous introduction of various controlled substances constitutes an unreasonable multiplication of charges.  As the stipulation of fact reflects, the different drugs appellant introduced onto a military installation possess the capacity to impose distinct impediments upon the operational capabilities and readiness of servicemembers ingesting them, including lack of concentration, panic, depression, anxiety and hallucinatory experiences.  As we explained in Inthavong, 48 M.J. at 634 n.11, “[u]nder such circumstances, we perceive nothing unreasonable or inappropriate in treating and ultimately punishing such aggravated misconduct more harshly.”
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