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MEMORANDUM OPINION
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HARVEY, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, in accordance with her pleas, of making a false official statement (three specifications), larceny (six specifications), forgery, and making a false claim (six specifications),
 in violation of Articles 107, 121, 123, and 132, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 921, 923, and 932 [hereinafter UCMJ].  Contrary to her pleas, appellant was also convicted of conspiracy to obstruct justice, making a false claim (two specifications), and bigamy, in violation of Articles 81, 132, and 134, UCMJ.  The military judge sentenced appellant to a dishonorable discharge, confinement for six years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the sentence as provides for a dishonorable discharge, confinement for forty-two months, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before the court for review under Article 66, UCMJ.  

Appellant's first assignment of error that appellant's case received unreasonably slow post-trial processing warrants reassessment of the sentence.  We also find that the military judge prejudicially considered inadmissible evidence pertaining to Specifications 3 and 13 of Charge II (making a false claim) and the Specification of Charge VII (conspiracy to obstruct justice).  We will provide sentencing relief in our decretal paragraph.

FACTS
At the outset of the providence inquiry the military judge advised appellant that by pleading guilty she gave up her right against self-incrimination “solely with respect to the offenses to which you have pled guilty,” and that “[a]nything you tell me may be used against you in -- in the sentencing portion of trial.”  The military judge did not inform appellant, however, that her statements could be used to prove three contested specifications.
a. Specification 3 of Charge II
 
Appellant was found guilty, contrary to her pleas, of original Specification 3 of Charge II, which states that on or about 28 December 1994, at or near Camp Casey, Korea, appellant did, for the purpose of obtaining Basic Allowance for Quarters (BAQ) and Variable Housing Allowance (VHA), make and use a document purporting to be a valid birth registration, indicating that Jerome Malik Hairston was born on 17 August 1994 at Shore Hospital in Neptune, New Jersey, which document and statement were totally false in that said child was not born on 17 August 1994 at Shore Hospital in Neptune, New Jersey.  

Appellant pleaded guilty to original Specification 2 of Charge II, which states that on or about 28 December 1994, at or near Camp Casey, Korea, appellant did, for the purpose of obtaining BAQ, make and use a document purporting to be a valid New Jersey State Department of Health Certification of Birth Record, dated 29 October 1994, containing a statement that the said SSG Hairston, while known as Lisa Michelle Edwards, gave birth to a child named Jerome Malik Hairston on 17 August 1994 at Shore Hospital in Neptune, New Jersey, which document and statement were false in that appellant did not give birth to said child on 17 August 1994 at Shore Hospital in Neptune, New Jersey.
During the providence inquiry, a New Jersey birth registration and New Jersey State Department of Health Certification of Birth Record—both indicating that Jerome Malik Hairston was born on 17 August 1994 at Shore Hospital in Neptune, New Jersey—were admitted into evidence as a prosecution exhibit without defense objection.  Appellant's request for BAQ, a DA Form 5960 submitted on or about 28 December 1994 and indicating that Jerome Malik was born to appellant on 17 August 1994, was also admitted into evidence as part of this same prosecution exhibit.  Appellant’s trial defense counsel did not object to the military judge’s comment during the merits portion of the trial that he intended to consider these three documents.
During the providence inquiry relating to original Specification 2 of Charge II, appellant testified that Jerome Malik Hairston was not born to her on 17 August 1994 at Shore Hospital in Neptune, New Jersey.  Aside from the providence inquiry, there was no evidence presented on the merits that the birth registration was actually false.  Nor was there any evidence on how the false birth registration might have caused the government to pay BAQ to appellant beyond that to which she was lawfully entitled.
b. Specification 13 of Charge II

Appellant was found guilty, contrary to her pleas, of original Specification 13 of Charge II, which states that on or about 31 January 1997, at or near Fort Eustis, Virginia, appellant did, for the purpose of obtaining BAQ, make and use a document purporting to be a valid Texas court divorce decree dated 16 November 1996, indicating that the said SSG Hairston was divorced from Malachi Morris III on 16 November 1996, which document and statement were totally false in that appellant was not divorced from Malachi Morris III on 16 November 1996.


Appellant pleaded guilty to original Specification 12 of Charge II, which states that on or about 31 January 1997, at or near Fort Eustis, Virginia, appellant did, for the purpose of obtaining BAQ differential, make and use a DA Form 5960 dated 31 January 1997, indicating among other statements of fact, that the said SSG Hairston was then divorced, which statement was false in that appellant was not then divorced.

During the providence inquiry, appellant's request for BAQ, a DA Form 5960 submitted on or about 31 January 1997 and indicating that appellant was divorced, was admitted into evidence as a prosecution exhibit without defense objection.  A Texas court divorce decree dated 16 November 1996, purporting to grant a divorce between appellant and Malachi Morris III, was also admitted into evidence as part of this same prosecution exhibit.  Appellant’s trial defense counsel did not object to the military judge’s comment during the merits portion of the trial that he intended to consider these two documents.

During the providence inquiry relating to original Specification 12 of Charge II, appellant testified that she was not divorced from Malachi Morris III on 16 November 1996.  Aside from the providence inquiry, there was no evidence presented on the merits that the Texas court divorce decree was actually false.  Nor was there any evidence on how the false divorce decree might have caused the government to pay BAQ to appellant beyond that to which she was lawfully entitled.
c. The Specification of Charge VII

Appellant was found guilty, contrary to her pleas, of the Specification of Charge VII, which states that between on or about 5 October 1998 and 4 January 1999, at or near Newport News, Virginia and Richmond, Virginia, appellant did conspire with Lawrence M. Edwards to obstruct justice in a pending investigation regarding the said SSG Hairston’s fraudulent claims for BAQ at the with dependent rate, by obtaining court orders awarding custody of the child, Jerome L. Fairley, to said SSG Hairston, by falsely representing to the Newport News Juvenile and Domestic Relations District Court and the City of Richmond Juvenile and Domestic Relations District Court that she had been the custodian of Jerome Fairley since 1994, that the said SSG Hairston had financially supported Jerome Fairley since 1994, and that the said courts could properly exercise jurisdiction over Jerome Fairley.

Appellant pleaded guilty to Specification 4 of Charge III, which states that on or about 2 September 1998, appellant did make a false official statement, stating that the said SSG Hairston was the legal guardian of her nephew, Jerome, per a court order from Monmouth County, New Jersey, and that the said SSG Hairston had assumed custody of her nephew, Jerome, in June 1994.  

During the providence inquiry relating to Specification 4 of Charge III, appellant testified that she was not Jerome Fairley's custodian since 1994.  Aside from the providence inquiry, there was no evidence presented on the merits contradicting appellant's statements to the Newport News Juvenile and Domestic Relations District Court and the City of Richmond Juvenile and Domestic Relations District Court regarding the custodianship of Jerome Fairley.  Nor was there any evidence on how appellant’s statements to these two civilian courts might have obstructed justice in the pending investigation regarding her fraudulent claims for BAQ at the with dependant rate.
USE OF STATEMENTS FROM PROVIDENCE INQUIRY
During the providence inquiry, “the military judge obtained only a limited waiver of appellant’s right against self-incrimination.”  United States v. Ramelb, 44 M.J. 625, 630 (Army Ct. Crim. App. 1996).  The military judge told appellant that by pleading guilty she gave up her right against self-incrimination “solely with respect to the offenses to which you have pled guilty.”  The military judge also told appellant that what she said could be used against her in the sentencing portion of trial.
This “advice established the scope of the appellant’s ‘knowing and intelligent’ waiver of [her] privilege against self-incrimination.  Any broader use would be violative of the appellant’s right to remain silent.”  Id.  As our superior court recently observed, “If the military judge erred by considering statements made by appellant that were outside the waiver of the right against self-incrimination that follows from a provident plea of guilty, the error would be of constitutional dimension.”  United States v. Grijalva, 55 M.J. 223, 228 (2001).  We cannot conclude that such error was harmless beyond a reasonable doubt as to original Specifications 3 and 13 of Charge II and the Specification of Charge VII.  
POST-TRIAL PROCESSING

Appellant's sentence was adjudged on 17 August 1999.  The two judges authenticated the 420-page record of trial on 24 and 25 April 2000.  The staff judge advocate's recommendation (SJAR) is dated 4 May 2000.  Appellant’s clemency request, submitted under Rule for Courts-Martial 1105, is dated 11 June 2000 and the addendum to the SJAR is dated 10 August 2000.  The convening authority took action on 24 August 2000, over twelve months after appellant was sentenced.  Because the post-trial processing of appellant’s record of trial did not occur “as expeditiously as possible, given the totality of the circumstances in [her] case,”
 we will provide sentence relief in our decretal paragraph for the “unexplained and unreasonable post-trial delay.”  United States v. Tardif, 57 M.J. 219, 224 (2002); see UCMJ art. 66(c).
DECISION

We have considered appellant’s remaining assignment of error and the matters appellant has asserted under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The court affirms only so much of the finding of guilty of Specification 1 of Charge II as finds that the appellant did, at or near Camp Casey, Korea, between on or about 1 December 1994 and 31 January 1995, for the purpose of obtaining the approval, allowance, and payment of a claim against the United States Army in the amount of her monthly Basic Allowance for Quarters or Variable Housing Allowance, make and use certain writings, to wit:

(1) a DA Form 5960, dated 28 December 1994, which said writing as she, the said Staff Sergeant (SSG) Lisa M. Hairston, then knew, contained statements that the said SSG Hairston had a dependent son, Jerome Malik, that said child was born on 17 August 1994, that the said SSG Hairston had custody of said child, and that the said SSG Hairston had a rent or mortgage obligation of $716.41 per month; 

(2) a document purporting to be a valid New Jersey State Department of Health Certification of Birth Record, dated 29 October 1994, which said writing as she, the said SSG Hairston, then knew, contained a statement that the said SSG Hairston, while known as Lisa Michelle Edwards, gave birth to a child named Jerome Malik Hairston on 17 August 1994 at Shore Hospital in Neptune, New Jersey; 

(3) a mortgage statement from Beach Fed Mortgage Corporation, dated 4 November 1992, which said writing as she, the said SSG Hairston, then knew, contained a statement, indicating that the said SSG Hairston and Aaron Hairston IV owed a monthly mortgage obligation of $716.14 per month to Beach Fed Mortgage Corporation on loan number 285552;


(4) a sworn statement of Aaron Hairston IV, dated 13 September 1994, which said writing as she, the said SSG Hairston, then knew, contained a statement that the said SSG Hairston paid for the expenses of a home located at 219 N. Hunt Club Run, Newport News, Virginia  23604; and,


(5) a document purporting to be a valid Virginia divorce decree, dated 13 September 1994, which said writing as she, the said SSG Hairston, then knew, contained a statement that the said SSG Hairston was divorced from Aaron Hairston IV on 13 September 1994,
which writings or statements were false, in that the said SSG Hairston did not:

(1) then have a dependent son named Jerome Malik, that no dependent son named Jerome Malik had been born on 17 August 1994, that the said SSG Hairston did not then have custody of Jerome Malik, and that the said SSG Hairston did not on 28 December 1994 have a rent or mortgage obligation of $716.41 per month; 

(2) give birth to a child named Jerome Malik Hairston on 17 August 1994 at Shore Hospital in Neptune, New Jersey; 

(3) along with Aaron Hairston IV owe any monthly mortgage obligation to Beach Fed Mortgage Corporation on loan number 285552, on or about 28 December 1994;
(4) pay for any of the expenses of a home located at 219 N. Hunt Club Run, Newport News, Virginia  23604, on or about 28 December 1994; and,

(5) divorce Aaron Hairston IV on or about 13 September 1994, 

all of which were then known by the said SSG Hairston to be false, in violation of Article 132, UCMJ.

The court affirms only so much of the finding of guilty of renumbered Specification 5 of Charge II as finds that the appellant did, at or near Fort Eustis, Virginia, on or about 31 January 1997, for the purpose of obtaining the approval, allowance, and payment of a claim against the United States Army in the amount of her Basic Allowance for Quarters differential or Variable Housing Allowance, make and use certain writings, to wit:

(1) a DA Form 5960, dated 31 January 1997, which said writing as she, the said SSG Hairston, then knew, contained statements that the said SSG Hairston had in her custody a dependent son named Jerome L. Hairston, that the said SSG Hairston then had a monthly mortgage or rental obligation of $916.41, and that the said SSG Hairston was then divorced; and,

(2) a document purporting to be a mortgage statement from Beach Fed Mortgage Corporation, dated 4 November 1996, which said writing as she, the said SSG Hairston, then knew, contained a statement that the said SSG Hairston then owed a monthly mortgage obligation of $916.41 per month to Beach Fed Mortgage Corporation on loan number 285552,   

which writings or statements were false, in that the said SSG Hairston did not:

(1) then have in her custody a dependent son named Jerome L. Hairston, that the said SSG Hairston did not then have a monthly mortgage or rental obligation of $916.41, and that the said SSG Hairston was then married; and,

(2) owe any monthly mortgage obligation to Beach Fed Mortgage Corporation on loan number 285552, on or about 31 January 1997,
all of which were then known by the said SSG Hairston to be false, in violation of Article 132, UCMJ.
The findings of guilty of Charge VII and its Specification are set aside and that Charge and its Specification are dismissed.
The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for forty months, forfeiture of all pay and allowances for forty months, and reduction to Private E1.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of her sentence set aside by this decision, are ordered restored, as mandated by Article 75(a), Uniform Code of Military Justice.

Judge BARTO and Judge SCHENCK concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Just before findings the military judge merged twelve specifications of making a false claim into three specifications, resulting in a total of six specifications of making a false claim under Charge II. 


� Specifications 1, 2, 4, 5 and 6 of Charge II were merged before findings, along with the contested Specification 3 of Charge II, into Specification 1 of Charge II.


� Specifications 12 and 14 of Charge II were merged before findings, along with the contested Specification 13 of Charge II, into renumbered Specification 5 of Charge II.


� United States v. Collazo, 53 M.J. 721, 727 (Army Ct. Crim. App. 2000).
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