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MEMORANDUM OPINION

-----------------------------------------
BROWN, Judge:

A military judge sitting as a special court-martial empowered to adjudge a bad-conduct discharge convicted the appellant, pursuant to his pleas, of wrongful distribution of marijuana (two specifications), and possession of marijuana with the intent to distribute, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The convening authority approved the appellant’s adjudged sentence to a bad-conduct discharge, forfeiture of $500.00 pay per month for six months, reduction to Private E1, and confinement for forty-five days.

In this Article 66, UCMJ, appeal, the appellant alleges an error in the staff judge advocate’s (SJA) post-trial recommendation (SJAR), which was submitted to the convening authority pursuant to Rule for Court-Martial 1106 [hereinafter R.C.M.].  The appellant asks us to set aside the convening authority’s action and to remand the case for a new SJAR and action.  The government concedes, and we agree, that the SJAR contained an error.  However, finding no colorable showing of possible prejudice to the appellant, we decline to grant relief.  

BACKGROUND


The appellant was also arraigned on a fourth specification of the Charge, alleging wrongful introduction of marijuana onto the installation with the intent to distribute.  Pursuant to a motion by the government, the military judge dismissed this specification with prejudice after arraignment, but before the entry of pleas.  Nevertheless, the SJAR erroneously indicated that the appellant pled guilty to and was convicted of this specification.  The trial defense counsel failed to comment on this error in the appellant’s R.C.M. 1105 submission.  The convening authority approved the adjudged sentence without expressly addressing the findings.

DISCUSSION

This presents this court with yet another case in which an SJA has failed to provide complete, accurate information to the convening authority, as required by R.C.M. 1106.  Almost equally as common, the trial defense counsel failed to comment on the error in the SJAR.  Therefore, the error is waived absent plain error.  See R.C.M. 1106(f)(6); United States v. Powell, 49 M.J. 460 (1998).  

In the appellant’s case, the SJAR clearly contained an error that was plain and obvious.  Therefore, we must determine whether the error materially prejudiced a substantial right of the appellant.  See Powell, 49 M.J. at 463-64; see also UCMJ art. 59(a).  Because the error occurred in the post-trial SJAR, the appellant only need present a “‘colorable showing of possible prejudice.’”  United States v. Wheelus, 49 M.J. 283, 289 (1998) (quoting United States v. Chatman, 46 M.J. 321, 323-24 (1997)); United States v. Hartfield, 53 M.J. 719, 720-21 (Army Ct. Crim. App. 2000).

The appellant’s R.C.M. 1105 matters focused on three clemency issues:  (1) the appellant’s truthful testimony, without a grant of immunity, in another court-martial; (2) the inappropriateness of a bad-conduct discharge because of the appellant’s duty performance and lack of any prior disciplinary record; and (3) the appellant’s potential for continued service as a soldier as supported by many in his chain of command.  The clemency submission did not even mention the offenses of which the appellant was convicted.

On appeal, the only possible prejudice suggested by the appellant is that the SJAR “improperly exaggerated [the] appellant’s criminal conduct.”  Given the seriousness of the three drug offenses of which the appellant was convicted and the appellant’s relatively light sentence,* we find the error in the SJAR to be inexplicable, yet inconsequential.  We also find that the failure of the appellant and his counsel to comment on the error underscores the insignificance of the error vis-à-vis the appellant’s opportunity for further clemency.  Under the circumstances of this case, the appellant has not made any colorable showing of possible prejudice.  Finding no possible prejudice to the appellant under Wheelus, we hold that this error in the SJAR did not materially prejudice a substantial right of the accused.  See UCMJ art. 59(a).  Accordingly, we find no plain error under Powell and Hartfield.

Although we decline to grant relief on the merits of the appellant’s claim, we must still correct an administrative error in the promulgating order.  First, the promulgating order, by omitting Specification 4 of the Charge, fails to reflect all specifications on which the appellant was arraigned.  R.C.M. 1114(c)(1).  Second, the convening authority implicitly approved the findings as reported by the SJA when he approved the adjudged sentence without expressly addressing the findings.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Because Specification 4 had been dismissed, the convening authority’s purported implicit approval of the finding of guilty as to that specification was a nullity.  United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  We will remedy this two-fold administrative error by issuing a Notice of Court-Martial Order Correction to correct the promulgating order.  


Accordingly, the findings of guilty and the sentence are affirmed.


Senior Judge CAIRNS and Judge VOWELL concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* We note that the forfeiture and confinement portions of the adjudged sentence fell below both the jurisdictional limit of the court and the terms of the appellant’s pretrial agreement.   
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