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MEMORANDUM OPINION
-----------------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

JOHNSON, Judge:

A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of wrongfully and knowingly possessing child pornography (two specifications), in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. §§ 934, [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for twelve months, forfeiture of all pay and allowances, and reduction to the grade of Private E1.  The convening authority approved the adjudged sentence to a bad-conduct discharge, reduction to the grade of Private E1, and confinement for eleven months.  This case is before us for review under Article 66, UCMJ.  
Appellant alleges three assignments of error, including improper denial of defense witnesses, duplicitous charging, and factual and legal insufficiency of the charge and its specifications.  The first assignment of error warrants discussion but no relief, as the defense clearly waived the issue at trial.  The second assignment of error warrants a minor modification of the specifications but no sentence relief.
  The remaining assignment of error and matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) are without merit.
FACTS

Appellant was charged with wrongful and knowing possession of twenty-one videos containing child pornography, thirteen on his desktop computer and eight on his laptop computer.  Part of appellant’s defense at trial was that other individuals had access to his computers and that one or more of them actually downloaded the videos.   In a motion to compel production of witnesses, appellant listed numerous individuals who would say they had access to appellant’s desktop or laptop computer during the relevant charging windows in Specification 1 and Specification 2, respectfully.  
After initial argument on this motion, the military judge sent both parties an email in which he explained that, aside from appellant’s ex-wife, he did not intend to order production of any other defense requested witnesses.  The final paragraph within that email stated the following:

If the government or defense wishes to request reconsideration of my anticipated rulings on these witnesses, I can schedule another motions hearing to do this.  However, it may be more effective for the government and defense to work these issues out between yourselves after you have had an opportunity to conduct more complete interviews of all of the witnesses.  

At an Article 39(a), UCMJ, session before trial the military judge asked the defense again about this issue:  
MJ:  Okay, defense, I know that there was some – Captain B, I guess you’d be in the best position to answer this:  I know there was some discussion about witnesses earlier, at an earlier session, and I believe there was also some discussion of expert assistance.  So, are you satisfied at this point that you’ve got all the witnesses that you need here today and all the expert assistance you need?

DC:  Yes, Your Honor.
(Emphasis added).

Before the defense chose to rest its case the military judge made yet another inquiry concerning the witness issue:

MJ:  All right.  And I’ll ask you again, defense:  Are there any other witness issues?  I mean all I had at the time of the motions hearing was, essentially – your witness request was the only evidence I really had, and your statements in court, which don’t amount to evidence.  Was there anything else that you needed to introduce or want to introduce regarding witness issues here?  

DC:  No, Your Honor.
(Emphasis added). 

LAW AND DISCUSSION

Failure of defense counsel to renew requests for production of witnesses may result in waiver.  See United States v. Gunkle, 55 M.J. 26, 32 (2001); United States v. Rockwood, 52 M.J. 98, 105 (1999).  This is especially true when the military judge explicitly invites defense counsel to do so.  Id.  The litigation over witnesses in this case was extensive, and the military judge specifically discussed with defense the need for any further witness assistance before and during trial.  The defense in this case clearly relinquished a known right, and as such waived the issue.  See United States v. Campos, 67 M.J. 330, 332-33 (C.A.A.F. 2009).  Unlike forfeiture, waiver leaves us no error to correct on appeal.  Id.     
CONCLUSION

The modified findings of guilty are affirmed.  Reassessing the sentence on the basis of the modified findings, the entire record, and in accordance with the principles of United States v. Sales, 22 M.J. 305 (C.M.A 1986), and  United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), to include factors identified by Judge Baker in his concurring opinion, the sentence is affirmed.

SENIOR JUDGE Gallup and JUDGE Ham concur.
FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant was found guilty of possessing identical videos listed under separate file names.  Specifically, the video identified as “Kiddy Porn – This is Sad!!!!!!!!!!.avi”,  in Specification 1 of the Charge is the same video identified as “13 and 15 yrs old firls play with young boy R@ygold.avi” in Specification 2 of the Charge.  Similarly, in Specification 1 of the Charge, the video identified as “PEDO – preteen 10yo . . . 55sec.mpg” is identical to the video identified as “PEDO – preteen 10yo . . . 55sec1.mpg.”  We will exercise our authority under Article 66, UCMJ, and strike the file named “PEDO – preteen 10yo . . . 55sec1.mpg” from Specification 1 and “13 and 15 yrs old firls play with young boy R@ygold.avi” from Specification 2.  
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