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MEMORANDUM OPINION

-----------------------------------------
TOOMEY, Senior Judge:


On 6 December 1996, a military judge sitting as a special court-martial found appellant guilty, contrary to his pleas, of wrongful use of cocaine, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, forfeiture of $300.00 dollars pay per month for six months, and reduction to Private E1.


This case is before the court for automatic review pursuant to Article 66, UCMJ.  Appellant alleges that he was denied his Sixth Amendment right to effective assistance to counsel because his trial defense counsel failed to investigate appellant’s case and to adequately present appellant’s defense at trial.  We disagree. 

FACTS


At trial appellant presented an innocent ingestion defense to the wrongful use of cocaine charge.
  Appellant’s counsel notified the government of this defense prior to trial.  Rule for Courts-Martial 701(b)(2) [hereinafter R.C.M.].  Appellant presented evidence at trial, as required, to raise the innocent ingestion defense in an attempt to disprove the “wrongfulness” element of the offense.  MCM, 1995, Part IV, para. 37(c)(5).

On 10 November 1996, appellant’s civilian defense counsel notified the government, as required by R.C.M. 701(b)(2), of the time, place, and circumstances of appellant’s innocent ingestion defense, and of the names and addresses of the witnesses intended to establish the defense:

The accused hereby gives notice of his intent to present the defense of innocent ingestion.  The accused was in Florida the weekend prior to the urinalysis, attending his grandfather’s funeral with relatives.  The accused stayed with his father and sisters in a hotel from Friday until late Saturday.  The accused’s uncle, Bernard Z[]
 [a telephone contact number was specifically provided by the defense] hosted the family on Friday evening prior to the family departing to the hotel.  Mr. Z[] was known by the family to be a frequent and heavy user of cocaine and marijuana.  He is known to put cocaine in his drink while at family or public gatherings to make his use of drugs less obvious.  It is believed that while at his uncle’s house, the accused ingested a drink prepared by his uncle.

In this same document, civilian defense counsel identified all the witnesses the defense intended to call.  Specifically, civilian defense counsel provided appellant’s sister’s name, address, and telephone number as a witness who was present at the gathering to testify concerning “her uncle (sic) Bernard’s [drug] activities in general and on that night.”  The defense did not identify “Uncle Bernard” as a witness.
 

Appellant’s defense counsel presented the innocent ingestion defense via appellant’s and his sister’s testimonies.  Both testified that, four to five days before appellant’s unannounced urinalysis test, they attended their grandfather’s funeral.
  Various food and beverages were served at the family gatherings surrounding the funeral.  The “host,” and primary provider, at these gatherings was their “Uncle Bernard.”  Both testified to “Uncle Bernard’s” cocaine habit and propensity to put cocaine in his drinks.  “Uncle Bernard” used his cocaine in this manner to disguise his drug use from the family elders.  While neither appellant nor his sister actually saw “Uncle Bernard” put cocaine in any drinks at the funeral gatherings, both testified that they saw their uncle’s cocaine stash in proximity to the bar where he was mixing the drinks.  Additionally, both appellant and his sister testified that they believed that “Uncle Bernard” had, in fact, put cocaine in his drinks, and his wife’s drinks, during the funeral gatherings.  Appellant and his sister recounted how appellant became jittery, nauseous, and suffered diarrhea following the Friday night gathering.  The appellant testified concerning his dislike of illicit drugs, his experience with friends and family members who had become involved with drugs to their detriment, his lack of need for illicit drugs, and his rigorous weight lifting physical fitness regimen.  Appellant denied knowingly and wrongfully using cocaine before the 28 August 1996 urinalysis.
  Four senior noncommissioned officers and appellant’s sister testified concerning appellant’s good character, duty performance, and pride in his physical fitness.  Appellant’s sister also testified to appellant’s truthfulness.

Appellant’s civilian defense counsel did not argue that “Uncle Bernard” intentionally mixed cocaine into appellant’s drinks, but that appellant and “Uncle Bernard” were both drinking “gin and juice” and that the drinks were inadvertently switched.  Moreover, civilian defense counsel attacked the government’s collection, handling and processing of the urine sample, entered appellant’s good character into evidence, vigorously presented the innocent ingestion defense to the court, successfully excluded evidence of appellant’s nonjudicial punishment for driving while intoxicated and an adverse academic efficiency report, and overcame numerous government objections.  Civilian defense counsel cogently argued the innocent ingestion and other defenses in his findings argument.

The court has admitted affidavits from appellant, “Uncle Bernard,” and the civilian defense counsel concerning appellant’s allegation of ineffective assistance of counsel.  Appellant’s affidavit, dated 20 April 1998, asserts that:  prior to trial, “Uncle Bernard” admitted to appellant that he put cocaine in one of the drinks at the gathering; appellant believed that his positive urinalysis resulted from accidentally drinking “Uncle Bernard’s” cocaine-spiked drink; “Uncle Bernard” wanted to speak to appellant’s lawyer before testifying; appellant asked his civilian defense counsel to contact “Uncle Bernard” and have him testify to this matter at trial; when queried about counsel’s success contacting “Uncle Bernard,” the civilian defense counsel responded that no one was answering the telephone number provided; appellant had no problem contacting “Uncle Bernard” at the provided number; appellant repeatedly asked his civilian defense counsel to contact “Uncle Bernard” and to have him at trial; and appellant does not believe that his civilian defense counsel attempted to contact “Uncle Bernard.”  Appellant concludes, 

Now [civilian defense counsel] says that Uncle Bernard told him that he could not corroborate my story.  This is a lie.  Uncle Bernard told me that he has never, ever spoken to [civilian defense counsel] and that he was waiting for him to call and make arrangements for him to testify at trial.

“Uncle Bernard’s” affidavit, dated 20 April 1998, asserts that:  he was spiking his drink with cocaine at the funeral gathering; in the confusion he gave appellant the wrong cup and appellant drank the cocaine-spiked drink believing that it was his; when queried by appellant prior to trial, “Uncle Bernard” admitted that he had spiked his (“Uncle Bernard’s”) drink with cocaine at the funeral gathering; “Uncle Bernard” told appellant that he would testify at trial that appellant had accidentally drunk “Uncle Bernard’s” spiked drink; “Uncle Bernard” never received any call from appellant’s attorneys concerning the spiked drink mix-up; “Uncle Bernard” would have testified if appellant’s lawyer had called him and told him when and where the trial was; “Uncle Bernard’s” telephone has not been disconnected at any time. 

In response to appellant’s allegations of ineffective assistance of counsel, appellant’s civilian trial defense counsel voluntarily submitted an affidavit, dated 4 February 1999, and filed by the government,
 asserting that he had advised appellate defense counsel prior to submission of appellant’s brief, that: civilian defense counsel contacted “Uncle Bernard” prior to court-martial; “Uncle Bernard” refused to testify on appellant’s behalf; and civilian defense counsel further advised appellate defense counsel of the tactical reasons for not compelling “Uncle Bernard’s” trial testimony.  Civilian defense counsel further asserted:

Not only did “Uncle Bernard” refuse to testify, but unequivocally denied spiking Sergeant Sales (sic) drink.  Tactically, even if “Uncle Bernard” wanted to testify on Sergeant Sales (sic) behalf, I would not have called him as a witness.  The testimony of this witness was not merely unhelpful to the defense case, but extremely damaging.  Indeed, compelling this witness to testify would have all but guaranteed an allegation of ineffective assistance and justified a grievance and subsequent investigation by my state bar.

Civilian defense counsel stated that his affidavit was coordinated with, and consented to, by appellant’s military trial defense counsel.

STANDARD OF REVIEW


We review issues of ineffective assistance of counsel de novo.  United States v. Wiley, 47 M.J. 158, 159 (1997).

LAW

Two questions must be answered regarding ineffective assistance of counsel: (1) was counsel reasonably competent, and (2) if not, was appellant prejudiced.  Strickland v. Washington, 466 U.S. 668, 687 (1984); see United States v. Scott, 24 M.J. 186, 188 (C.M.A. 1987).  Prejudice results if counsel’s performance was so deficient that the trial is unreliable and the result unjust.  Strickland, 466 U.S. at 686.  Counsel is strongly presumed to be competent unless an appellant can rebut this presumption and show otherwise.  Id. at 689.  In United States v. Polk, 32 M.J. 150, 153 (C.M.A. 1991), our superior court established a three-part test to determine whether appellant has carried the burden of rebutting the presumption:

1.  Are the allegations made by appellant true; and if they are, is there a reasonable explanation for counsel’s actions in the defense of the case?

2.  If they are true, did the level of advocacy “fall[] measurably below the performance . . . [ordinarily expected] of fallible lawyers?

3.  If ineffective assistance of counsel is found to exist, “is . . . there . . . a reasonable probability that, absent the errors, the factfinder would have had a reasonable doubt respecting guilt?”

(citations omitted).  To demonstrate ineffectiveness, appellant must point out specific errors by his defense counsel that were unreasonable “under prevailing professional norms.”  Strickland, 466 U.S. at 690.  In order to succeed in an ineffective assistance of counsel claim, “appellant must show ‘a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceedings would have been different.’”  United States v. Lee, 52 M.J. 51, 53 (1999) (citing Wiley, 47 M.J. at 158).  Trial defense counsel have a duty to perform a reasonable investigation, or make a determination that an avenue of investigation is unnecessary.  United States v. Brownfield, 52 M.J. 40, 42 (1999) (citing Scott, 24 M.J. at 188).

Appellant has submitted two affidavits supporting his allegations of ineffective assistance of counsel and the government has submitted one affidavit in response.  In accordance with United States v. Ginn, 47 M.J. 236, 248 (1997), we must determine whether these allegations can be resolved without recourse to a post-trial evidentiary hearing.

DISCUSSION

Ginn cites six principles to be applied to determine whether a post-trial, DuBay,
 evidentiary hearing is necessary.  Applying Ginn’s six principles, considering the affidavits of appellant, “Uncle Bernard,” and civilian defense counsel, and examining the complete record of trial, we find that we are able to determine the ineffective assistance of counsel issue without recourse to further proceedings.  Ginn, 47 M.J. at 248.  Ginn’s first, second, fourth, and sixth principles are applicable to our decision.

We find that appellant was effectively represented throughout the trial proceedings and, in any event, suffered no prejudice; appellant’s claim fails under both Strickland prongs.  Strickland, 466 U.S. at 687.

Competence of Counsel


Whatever the parties in this case have to say is captured in their succinct, but contradictory, affidavits.  There is little left to be developed by a DuBay hearing.  We find “Uncle Bernard’s” assertions that appellant’s civilian defense counsel did not contact him to be “inherently incredible.”  United States v. McGill, 11 F.3d 223, 226 (1st Cir. 1993).  The record of trial, civilian defense counsel’s aggressive and professional presentation of appellant’s case, and civilian defense counsel’s affidavit “compellingly demonstrate” to us the improbability of the truthfulness of “Uncle Bernard’s” assertion that civilian defense counsel never contacted him.  Ginn, 47 M.J. at 248 (fourth principle); cf. United States v. Perez, 18 U.S.C.M.A. 24, 39 C.M.R. 24, 26 (1968).

Appellate Exhibit II, SUPPLEMENTAL NOTICE OF PLEAS AND FORUM DEFENSES AND WITNESSES (sic), dated 10 November 1996 (almost one month before trial), established the parameters of the planned innocent ingestion defense.  It specifically identified the witness (appellant’s sister) who would establish that defense.  That same document advised the government of “Uncle Bernard’s” existence and that “Uncle Bernard” was the likely source of appellant’s claimed innocently ingested cocaine, but did not list “Uncle Bernard” as a witness.  However, that notice did provide the government “Uncle Bernard’s” name and telephone number in order that the government could contact him if they so chose.  Appellant’s affidavit does not assert that appellant questioned or challenged civilian defense counsel at the time of trial when “Uncle Bernard” allegedly was not contacted and it was plain that “Uncle Bernard” would not be called to testify; appellant does not assert that he questioned civilian defense counsel’s tactics at trial without receiving a satisfactory explanation; and appellant does not assert that he offered to have “Uncle Bernard” contact civilian defense counsel or that he attempted to independently arrange for “Uncle Bernard’s” appearance at trial or for “Uncle Bernard” to provide a statement of his testimony by affidavit or otherwise.  Cf. United States v. Russell, 48 M.J. 139, 141 (1998).  The defense presented at trial by civilian defense counsel was exactly as laid out by the R.C.M. 701(b)(2) notice.  The civilian defense counsel’s trial strategy was reasonable and based on the law and the facts.  United States v. Ingham, 42 M.J. 218, 224 (1995).

Based on the totality of the facts, we conclude that civilian defense counsel’s decision not to call “Uncle Bernard” was an informed, tactical decision and not the result of neglect or inaction.  It is plain from the 10 November 1996 “supplemental notice” that the civilian defense counsel was aware of “Uncle Bernard’s” key role in the innocent ingestion defense, aware of the means of reaching him, and yet plainly had decided to frame the defense without “Uncle Bernard’s” participation.  Judging from the civilian defense counsel’s otherwise competent and vigorous representation,
 it is unbelievable that civilian defense counsel, who demonstrated legal acumen and diligence throughout the trial, who contacted appellant’s sister in Florida, arranged for the sister’s appearance at the court-martial, and presented the sister in the defense, would forego simply telephoning “Uncle Bernard” as alleged, and fail to call, “Uncle Bernard” as a witness, if his appearance, voluntary or otherwise, would have helped appellant.  Strickland and its progeny have made it plain, the decision regarding which witnesses to call is a tactical one, totally within the discretion of the trial defense counsel.  Strickland, 466 U.S. at 690 (“strategic choices made after thorough investigation of law and facts relevant to plausible options are virtually unchallengeable”); United States v. Morgan, 37 M.J. 407, 410 (C.M.A. 1993).


We resolve the issue of counsel’s competence by reference to the second, fourth and sixth Ginn principles.  We find that while appellant’s and “Uncle Bernard’s” affidavits are “factually adequate on their face,” the appellate filings and the record as a whole “compellingly demonstrate” the improbability of those facts.  Ginn, 47 M.J. at 248 (fourth principle).  Moreover, appellant’s post-trial assertions concerning the potential impact of “Uncle Bernard’s” testimony are merely speculative and conclusory.  Appellant does not set forth specific facts how “Uncle Bernard’s” redundant testimony would have strengthened his defense or how his case was not sufficiently presented in “Uncle Bernard’s” absence.  Ginn, 47 M.J. at 248 (second principle).

Accordingly, we reject appellant’s factual assertions and decide the legal issue without recourse to a DuBay hearing.  Ginn, 47 M.J. at 248 (sixth principle); cf. United States v. Dykes, 38 M.J. 270, 272-73 (C.M.A. 1993) (“A post-trial evidentiary hearing is not required if no reasonable person could view the opposing affidavits in this case, in light of the record of trial and, find the facts averred by appellant to support his claim . . . .”).

Prejudice


Even assuming civilian defense counsel did not, as alleged, contact “Uncle Bernard,” and erred by not calling “Uncle Bernard” as a witness, we find that appellant has not shown that he was prejudiced by his civilian defense counsel’s alleged deficient performance.  Strickland, 466 U.S. at 687.  First, we note the most damaging testimony against appellant: the forensic expert, testifying about the chemical detection of cocaine, established that it was unlikely that a urinalysis at 1500 hours on Wednesday would detect cocaine ingested on either Friday or Saturday.  Second, as outlined above, the defense of innocent ingestion was fully and competently litigated at trial; appellant was not denied that defense.  “Uncle Bernard’s” testimony would have added nothing to the evidence of record that was presented through appellant’s and his sister’s testimony.  Testimony by “Uncle Bernard” would not have changed the outcome.  There is no reasonable probability that, but for civilian defense counsel not presenting “Uncle Bernard” as a witness, the result of the proceedings would have been different.  Strickland, 466 U.S. at 694.  Ginn’s first and sixth principles, again, allow us to decide this matter without recourse to a DuBay hearing.  Ginn, 47 M.J. at 248.


Considering the entire record of trial, we are confident that appellant was afforded effective assistance of counsel and that his trial was fair and reliable.  Strickland, 466 U.S. at 687.  It is plain that appellant was represented by a civilian defense counsel whose representation made the adversarial proceedings work.  United States v. Murphy, 50 M.J. 4, 8 (1998).  As our superior court stated in United States v. Sanders, 37 M.J. 116, 119 (1993), “Suffice it to say, if this trial defense effort constitutes ineffective assistance, few court-martial convictions can ever be sustained.”


We have considered the matters appellant asserted pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The findings of guilty and the sentence are affirmed.

Judges TRANT and CARTER concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� In order for drug use to be wrongful under Article 112a, UCMJ, it must be knowing.  See United States v. Harper, 22 M.J. 157, 162 (C.M.A. 1986) (definition of wrongful includes knowing and conscious use of drugs); see also Manual for Courts-Martial, United States (1995 ed.), Part IV, para. 37c(5)(C) [hereinafter MCM, 1995].





� The applicable portions of the MCM edition and R.C.M. in effect at the time of appellant’s offense and trial are unchanged in the current edition.





� Bernard Z was also referred to as “Uncle Bernard.”


� A corroborative witness or direct evidence is not required to raise the defense of innocent ingestion.  United States v. Lewis, 51 M.J. 376, 380 (1999).





� The funeral gatherings were the evening of Friday, 23 August 1996, and the day and evening of Saturday, 24 August 1996.  





� Appellant, the last member of the unit to provide a urine sample, did so at about 1500 hours on Wednesday, 28 August 1996.





� See United States v. Lewis, 42 M.J. 1, 6 (1995).





� United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).





� Ginn, 47 M.J. at 248:





First, if the facts alleged in the affidavit allege an error that would not result in relief even if any factual dispute were resolved in appellant’s favor, the claim may be rejected on that basis.





Second, if the affidavit does not set forth specific facts but consists instead of speculative or conclusory observations, the claim may be rejected on that basis.





. . . .





Fourth, if the affidavit is factually adequate on its face but the appellate filings and the record as a whole “compellingly demonstrate” the improbability of those facts, the court may discount those factual assertions and decide the legal issue.





. . . .





Sixth, the Court of Criminal Appeals is required to order a factfinding hearing only when the above-stated circumstances are not met. . . .





� Civilian defense counsel: attacked the unit’s urine sample collection and handling process, and the security, testing processes and trustworthiness of the testing lab and its personnel; presented evidence of appellant’s good military character and reputation for truthfulness; presented evidence raising the issue of innocent ingestion; presented evidence concerning appellant’s weight lifting regimen and nutritional supplements to explain the continued presence of cocaine beyond the period when it would be expected to be flushed from appellant’s system if ingested on the 24th or 25th of August prior to the 1500 hours, 28 August 1996 urinalysis; and further presented evidence of appellant’s prior experience as a unit drug and alcohol coordinator (UDAC), responsible for running a unit urinalysis program, from which he would have known how to cleanse his body of cocaine to avoid detection if he had knowingly used cocaine.
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