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MEMORANDUM OPINION
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HARVEY, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of disobeying a superior commissioned officer, use of marijuana, and breaking restriction, in violation of Articles 90, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 890, 912a, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge and confinement for thirty days.  This case is before the court for mandatory review under Article 66, UCMJ.

Appellant claims and we agree that the convening authority erroneously approved thirty days confinement as part of the sentence.  Appellant does not seek a new action, nor is a new action warranted because this error was not prejudicial to the substantial rights of the appellant, in that he did not serve any confinement.  See Article 59(a), UCMJ.  We will take corrective action on the sentence in our decretal paragraph.

Appellant pleaded guilty in accordance with the terms of a pretrial agreement, which required disapproval of any adjudged confinement.  The Staff Judge Advocate (SJA) prepared a written recommendation and addendum to the convening authority in accordance with Rule for Courts-Martial 1106 [hereinafter R.C.M.].  These documents recommended disapproval of the adjudged confinement and approval of the rest of the sentence.  The convening authority’s action inexplicably stated, “the sentence is approved and, except for that part of the sentence extending to confinement and a bad[-]conduct discharge, will be executed.”

We hold that the convening authority erred by approving the adjudged confinement in violation of the pretrial agreement.  The convening authority’s use of the wrong standard format contributed to this error.  He should have used paragraph 12, not a modified paragraph 11, of the forms for action in Appendix 16 of the Manual for Courts-Martial, United States (1998 ed.).  Nevertheless, this mistake did not materially prejudice the substantial rights of appellant under the facts of this case.  UCMJ art. 59(a).  The R.C.M. 1105 matters submitted by the defense counsel, as well as other post-trial, allied papers, indicate that appellant did not serve any post-trial confinement before being placed upon involuntary excess leave pending the execution of his bad-conduct discharge.  Thus, there was no material prejudice to any substantial right of appellant.  UCMJ art. 59(a).

Appellant correctly notes the absence of a forty-eight page litigation packet as an attachment to the Stipulation of Fact, Prosecution Exhibit (PE) 1.  Appellant does not, however, contend that his record of trial is substantially incomplete, or that he was prejudiced by this error.  During the providence inquiry, the military judge indicated that PE 1 was a one-page stipulation of fact with a forty-eight page “litigation packet” compiled by the Tripler Army Medical Center [hereinafter Tripler Report].  Prosecution Exhibit 1 states that the appellant used marijuana between on or about 1 and 24 August 1999, and that appellant’s use of marijuana was discovered based upon a urinalysis test administered on 24 August 1999, “See enclosed laboratory report.”*  During the providence inquiry, appellant agreed that the stipulation of fact accurately described his conduct and admitted that he knowingly and wrongfully used marijuana.  Appellant said that on 12 or 13 August 1999, he smoked a marijuana cigarette that he rolled himself at an off-post location near Fort Huachuca, Arizona.  Appellant stated that he was convinced it was marijuana because he felt the way he expected to feel after using marijuana.

Records of trial that are not substantially verbatim, or that are incomplete, cannot support a sentence that includes a punitive discharge or confinement in excess of six months.  See UCMJ art. 54(c)(1); R.C.M. 1103(b)(2)(B).  “A substantial omission renders a record of trial incomplete and raises a presumption of prejudice that the Government must rebut.”  United States v. Henry, 53 M.J. 108, 111 (2000); see also United States v. McCullah, 11 M.J. 234, 237 (C.M.A. 1981). Insubstantial omissions from a record of trial, on the other hand, do not raise a presumption of prejudice or affect a record's characterization as a complete one.  Henry, 53 M.J. at 111.

Under the circumstances, we find that the omission of the Tripler Report as an attachment to PE 1 is insubstantial and that the record of trial is substantially complete.  The Tripler Report is cumulative with the other contents of the stipulation of fact and the providence inquiry, and relates to an issue (appellant’s use of marijuana) that was not in dispute.  Assuming, arguendo, that the omission of the Tripler Report was substantial, thereby raising the presumption of prejudice, we consider the Tripler Report to be of minimal importance to the outcome of this case.  Its omission in no way impedes our appellate review, therefore, there was no prejudice to appellant.  See United States v. White, 52 M.J. 713, 715-16 (Army Ct. Crim. App. 2000).

We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  The findings of guilty are affirmed.  Only so much of the sentence as provides for a bad-conduct discharge is affirmed.

Senior Judge TOOMEY and Judge CARTER concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* Among the allied papers is a forty-eight page Litigation Packet prepared by Tripler Army Medical Center, and addressed to the United States Army Intelligence Center and School, Criminal Law Division, Fort Huachuca, Arizona 85613-6000.  This Litigation Packet links appellant’s social security number, urine collected by appellant’s unit on 24 August 1999, and the Tripler Army Medical Center laboratory accession number (LAN).  It indicates that marijuana metabolites were found in urine with appellant’s LAN.
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