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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Pursuant to his pleas, a military judge, sitting as a general court-martial, found appellant guilty of larceny (three specifications) and forgery in violation of Articles 121 and 123, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 921 and 923.  In accordance with a pretrial agreement, the convening authority approved only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for ten months, and reduction to Private E1.  The convening authority also waived automatic forfeitures imposed by operation of Article 58b(b), UCMJ, for a period of six months and directed payment of appellant’s pay and allowances to appellant’s spouse and children.


This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error,
 matters personally asserted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply.  We find that appellant was subjected to unlawful post-trial cruel and unusual punishment and grant relief in our decretal paragraph.  Questions regarding this court’s jurisdiction to consider this issue, and the impact of appellant’s failure to complain to the command of the United States Army Confinement Facility Europe (USACFE) at the time of the assaults, were addressed in Kinsch, and our holdings in Kinsch are adopted herein.  See United States v. Kinsch, ARMY 9900250, 2000 CCA LEXIS 237 (Army Ct. Crim. App. Oct. 27, 2000).


Following his conviction on 3 May 1999, appellant was confined in the USACFE until early June 1999 when he was transferred to the Charleston, South Carolina, Naval Brig.  Appellant alleges that while at the USACFE, he was subjected to cruel and unusual punishment by a named guard who physically assaulted him and other inmates.
  Appellant did not raise this issue to the confinement facility command while confined at the USACFE or to the convening authority in his post-trial submissions.  He raises this matter for the first time on appeal.

Appellant’s legal and factual allegations of cruel and unusual punishment in the instant case are almost identical to those presented in Kinsch, 2000 CCA LEXIS 237.  The facts vary only in that, unlike Kinsch where the government did not submit affidavits or other evidence to challenge the inmate affiants’ assertions, the government has now submitted for this court’s consideration the following:  (1) an affidavit by the former USACFE commander; (2) an affidavit of the USACFE’s “primary facility investigator,” the person responsible for investigating complaints against USACFE cadre; (3) a copy of congressional correspondence addressing complaints filed by another USACFE inmate who alleged abuse by guards similar to that claimed by appellant; and (4) a copy of a memorandum signed by the legal advisor of the Department of the Army (DA), Office of the Inspector General (IG), denying government appellate counsel’s request for IG records, pertaining to alleged physical maltreatment of USACFE inmates by guards, because the investigation is ongoing.
The government asserts, as it did in Kinsch, that this court lacks jurisdiction to consider this matter under Article 66(c), UCMJ, and Clinton v. Goldsmith, 526 U.S. 529 (1999); that the guards’ actions did not constitute cruel and unusual punishment; and that appellant waived his complaint by failing to exhaust his administrative remedies prior to raising this matter on appeal.

Reviewing appellant’s allegations de novo (see United States v. Sanchez, 53 M.J. 393 (2000)), we find for appellant and reject the government’s arguments for the same reasons as set forth in our Kinsch decision.

Contrary to the government’s assertions that the affidavits of the former USACFE commander and the USACFE’s primary facility investigator provide “direct evidence rebutting appellant’s claim that he was unlawfully assaulted by prison guards at [the USACFE], particularly allegations of unlawful ‘testicle frisking’ alleged by appellant and others who were similarly confined” and that the “Congressional correspondence shows the confinement facility addressed complaints seriously,” we find nothing in these documents to directly rebut, contradict, or disprove the assertions of physical abuse made by appellant and the other affiants.

The former USACFE commander asserts that he was aware of one complaint by an inmate regarding an overly aggressive frisk by a guard that was investigated and not corroborated.  He became aware of several other complaints as a result of a DA IG inquiry and asked the IG to investigate those allegations.
  The former USACFE commander doubts that such abuse could occur without others seeing or hearing it.  He observed numerous frisk searches in the dining hall and never witnessed anything improper.

The USACFE primary facility investigator states that while at the USACFE, he has “never been tasked to investigate an instance where an inmate claimed [a guard] did a ‘testicle frisking.’”  Moreover, before these allegations, no inmate complained of improper testicle frisking despite opportunities to do so with the USACFE personnel and the United States Army Europe Inspector General’s office.  The primary facility investigator further notes that frisk searches, when conducted properly, include checking the “groin,” and inmates might believe a guard is being unnecessarily rough when the frisk is conducted to standard (many guards being somewhat reluctant to do so).

As noted above, these affidavits and the correspondence provided by the government do not directly contradict the allegations made by appellant and the other inmates.  While the former USACFE commander asserts that he observed the named guards conduct frisk searches in the past and that the named guards did not perform the frisks improperly, he does not indicate the specific time period when he observed the USACFE dining facility frisk searches, state how frequently he observed such frisks, or assert that he observed frisk searches of appellant or any of the other complaining inmates.  The government has not presented statements from the guards named by the inmates or from other guards or personnel who would have been stationed in the dining facility area and able to view the challenged frisk searches.

Inasmuch as the government has not contradicted or rebutted appellant’s allegations or requested a post-trial fact finding hearing, we will apply the third principle of United States v. Ginn, 47 M.J. 236, 248 (1997) (if appellant’s affidavit is “factually adequate on its face to state a claim of legal error and the Government  . . . does not contest the relevant facts . . . the court can proceed to decide the legal issue on the basis of those uncontroverted facts”); see also United States v. Lynn, 54 M.J. 202 (2000) (applying Ginn principles to a case not involving ineffective assistance of counsel allegations).


As in Kinsch, we find that the evidence submitted by appellant establishes that a certain guard, under the pretext of conducting a frisk search, maliciously and sadistically struck appellant in his testicles
 on more than one occasion with the intent of wantonly and unnecessarily causing appellant physical and mental pain.  We also find that the force applied to appellant’s testicles was not de minimis.  Accordingly, we hold that the guard’s acts violated Article 55, UCMJ, and the Eighth Amendment.  See Kinsch, 2000 CCA LEXIS 237, at *21.  We will grant relief by applying a totality of the circumstances approach.  See Kinsch, 2000 CCA LEXIS 237, at *27.


We find the following matters to be relevant to our decision regarding appellant’s sentence relief:  appellant was intentionally struck in the testicles several times by one guard causing physical and mental pain, but no lasting injury, and appellant failed to seek administrative relief in the belief that such effort would be fruitless and perhaps counterproductive.  We will grant appellant one month of confinement relief.  We find that the matters raised by appellant pursuant to Grostefon do not merit relief.


The findings of guilty are affirmed.  After considering the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for nine months, and reduction to Private E1.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Appellant asserts:





APPELLANT SUFFERED CRUEL AND UNUSUAL PUNISHMENT IN VIOLATION OF THE EIGHTH AMENDMENT AND ARTICLE 55, U.C.M.J., WHERE A GUARD AT THE USACFE REPEATEDLY HIT APPELLANT IN HIS TESTICLES DURING A PAT DOWN PROCEDURE, CONDUCT “TOTALLY WITHOUT PENOLOGICAL JUSTIFICATION.”  See Rhodes v. Chapman, 452 U.S. 337, 346 (1981).





� In support of his allegation, appellant submitted his own affidavit and affidavits from two other soldiers confined at the USACFE during the same period of time.  The affidavits allege that as the inmates left the USACFE dining facility, one named guard repeatedly subjected inmates to rough “pat down” inspections which included “karate chops” to the testicles intended to cause unwarranted physical pain and mental suffering.  The affidavits name two other guards who allegedly acted improperly:  one by conducting unreasonably rough frisk searches, and one by “fondling” inmates’ testicles while conducting frisk searches.  The affiants do not allege physical abuse by anyone other than the three named guards.





� Given the nature of those allegations, they appear to include the complaints generated by the instant affiants.





� The government’s affiants assert that because of the need to prevent the taking of weapons and contraband into cellblocks, confinement facility frisk searches are necessarily more intrusive than mere pat downs.  The former USACFE commander describes the proper groin area frisk search as involving “grab[bing] material” and “pull[ing] it away from the skin and squeez[ing]”; “one must feel the testicle area.”  We do not seek to interfere with legitimate confinement facility needs and operations.  We are confident that intrusive frisk searches to accomplish confinement facility security needs can be conducted without wantonly and unnecessarily inflicting pain upon inmates.
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