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MEMORANDUM OPINION
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BARTO, Senior Judge:

A military judge sitting as a general court-martial convicted appellant pursuant to his pleas of conspiracy to possess a controlled substance (four specifications), conspiracy to commit larceny of nonmilitary property of a value of less than $100.00 (two specifications), absence without leave for over sixty days, possession of oxycodone (twelve specifications), distribution of oxycodone on divers occasions, use of cocaine, larceny of oxycodone (eleven specifications), forgery (three specifications), and soliciting the obstruction of justice (two specifications) in violation of Articles 81, 86, 112a, 121, 123, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 886, 912a, 921, 923, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for nine years, and total forfeiture of pay and allowances.  Pursuant to a pretrial agreement, the convening authority suspended all confinement in excess of sixty months for sixty months, at which time, unless the suspension is sooner vacated, the suspended part of the sentence will be remitted without further action.  

This case is before us for review pursuant to Article 66, UCMJ.  Appellant notes correctly that the convening authority’s initial action did not direct the 133 days of sentence credit ordered by the military judge, and we will correct this omission in our decretal paragraph.  We also agree with appellant that the staff judge advocate’s recommendation (SJAR) incorrectly describes one of the forgery specifications.  We will discuss this error and modify the approved findings accordingly and reassess the sentence.  

SJAR Error

Specification 1 of Charge IV alleged that appellant did, on divers occasions between on or about 9 November 2000 and on or about 17 December 2001, forge prescription slips authorizing various quantities of Percocet or Oxycontin.  The military judge accepted appellant’s plea and found him guilty as charged.  However, the SJAR omitted any mention that the offense alleged in the instant specification occurred on “divers occasions.”  


Unless otherwise indicated in the action, a convening authority approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994); United States v. Lindsey, 56 M.J. 850, 851 (Army Ct. Crim. App. 2002).  In this circumstance, we may either affirm the findings of guilty “that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 345); see United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); Rule for Courts-Martial 1107(g)).  As such, we will modify in our decretal paragraph the finding as to Specification 1 of Charge IV in order to affirm the single instance of forgery that is “correctly and unambiguously stated in the SJAR.”  Henderson, 56 M.J. at 913.

Decision


The remaining issues are without merit.  We affirm only so much of the finding of guilty of Specification 1 of Charge IV as finds that appellant did, at or near Hunter Army Airfield, Georgia, between on or about 9 November 2000 and 17 December 2001, with intent to defraud, falsely make the signature of Doctor G.O. to certain writings in the following words and figures, to wit:  prescription slips authorizing various quantities of Percocet or Oxycontin, or words to that effect, which said writings would, if genuine, apparently operate to the legal harm of another, in violation of Article 123, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm only so much of the sentence as provides for a dishonorable discharge, confinement for 105 months, and forfeiture of all pay and allowances.  Appellant shall receive 133 days of credit against any unsuspended sentence to confinement.  All rights, privileges, and property, including pay and allowances forfeited pursuant to Article 58b, UCMJ, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ art. 75(a).


Chief Judge CAREY and Judge CLEVENGER concur.
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