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MEMORANDUM OPINION
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TRANT, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of indecent acts with a child, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  Appellant was sentenced to a bad-conduct discharge, confinement for twenty-seven months, forfeiture of all pay and allowances, and reduction to the grade of Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for total forfeiture of all pay and allowances, reduction to the grade of Private E1, confinement for thirteen months, and a bad-conduct discharge.


Appellant asserts four assignments of error, none of which have merit, but one of which does warrant discussion.  In the staff judge advocate’s (SJA) Rule for Courts-Martial [hereinafter R.C.M.] 1106 post-trial recommendation (SJAR), appellant’s awards and decorations are listed as follows:

National Defense Service Ribbon [sic], Humanitarian Service Ribbon [sic], Joint Task Force Safe Haven Ribbon, Overseas Service Ribbon, Army Commendation Medal, Good Conduct Medal, Army Service Ribbon, Rifle Badge, Grenade Badge.

Appellant’s Personnel Qualification Record (DA Form 2-1) admitted at trial (Prosecution Exhibit 4) indicates that, in addition to the awards listed above, appellant had also received the Southwest Asia Service Medal with three Bronze Service Stars and the Saudi Arabia Kuwait Liberation Medal for service during Operation Desert Storm and, possibly, a second award of the Good Conduct Medal.
  These latter three awards were not listed in the SJAR.  In his R.C.M. 1105 response to the SJAR, appellant’s counsel does not comment upon the omitted awards.  Attached to the R.C.M. 1105 response are, inter alia, a statement from appellant’s wife in which she stated that appellant had “participated in the Gulf War,” and a statement from appellant in which he stated that he had “served time in the Big Red One and spent time in Panama and other overseas assignments.”  The convening authority’s (CA) initials appear on each of the R.C.M. 1105 enclosures indicating that he had considered them.  Among the defense exhibits admitted during the sentencing phase of the court-martial was a certificate of participation in Operation Desert Storm presented to appellant from the Commander, 1st Infantry Division (Mechanized)(The Big Red One).  In his addendum to the SJAR, the SJA made no further mention of appellant’s awards and decorations.


In a head note assignment of error, appellant asserts that the SJA’s failure to include the above-listed, omitted medals in his SJAR was “plain error” requiring a new SJAR and CA action, citing R.C.M. 1106(d)(3)(C) and United States v. Demerse, 37 M.J. 488 (C.M.A. 1993).  Appellant neither cites nor discusses how, under United States v. Wheelus, 49 M.J. 283 (1998), he has made a “colorable showing of possible prejudice.”  See Wheelus, 49 M.J. at 289 (citing United States v. Chatman, 46 M.J. 321, 323-24 (1997)) for the requirement that appellant make a colorable showing of possible prejudice.  See United States v. Wilson, ___ M.J. ___, No. 9900202, 2000 CAAF LEXIS 958, at *6 (Sept. 1, 2000).  Appellant appears content to rely upon a res ipsa loquitur analysis that omitted wartime medals equal a “colorable showing of possible prejudice.”  We decline to adopt such a per se approach; we will instead analyze the impact of the omission in the context of the offense, the pleas, the aggravation evidence, the extenuation and mitigation evidence, appellant’s entire service record, the adjudged sentence, the R.C.M. 1105/1106 submission, the limits of the pretrial agreement, and the approved sentence, to determine if there is a “colorable showing of possible prejudice.”


First, the offense.  Appellant, a forty-year-old soldier, sexually molested a seven-year-old girl,
 who was a neighbor and playmate of his son’s.  The molestation occurred on several occasions and consisted of appellant rubbing the little girl’s vaginal area and chest with the intent to sexually arouse himself.  On one occasion, appellant kissed the little girl on the lips.  On some of the occasions, appellant’s two minor sons were in the house at the time, but, apparently, did not observe the molestation.  The victim told appellant to “stop it” or she would tell her mother, which she eventually did.  Appellant was questioned by law enforcement officials and initially, in a sworn statement, denied any improprieties, but later confessed in another sworn statement.  In the latter pretrial statement, admitted at trial, appellant admitted touching the victim’s chest area on three to four occasions and her vaginal area on more than one occasion. Appellant sought to blame the victim for the sexual molestation, claiming that it was the seven-year-old girl who initiated the sexual contact by placing his hand on her chest area several times.  


Second, the plea of guilty.  Appellant did plead guilty to the single specification and charge.  This is a matter in mitigation and the military judge usually instructs the members that “[t]ime, effort, and expense to the government (have been)(usually are) saved by a plea of guilty.  Such a plea may be the first step toward rehabilitation.”  Dep't of Army, Pam. 27-9, Military Judges' Benchbook, para. (Plea of Guilty)(30 Sept. 1996)(C2, 15 Oct. 1999).  Appellant did waive his right to members and to the presence of two out-of-town character witnesses (his sisters)(stipulations of expected testimony agreed to in lieu of presence).  At trial, the majority of the time was consumed with litigating appellant’s motions for:  a continuance, a bill of particulars, production of witnesses (victim and her mother), prohibition on government interview with victim, suppression of his pretrial confession, disclosure of victim impact evidence, admission of evidence of victim’s prior sexual behavior, see Military Rule of Evidence 412, and appointment of expert assistant (child expert witness).  The government also litigated motions to allow the remote live testimony of the child victim and for special procedures (courtroom configuration).  Presumptively, the military judge considered what, if any, time, effort, and expense appellant may have saved the government by his trial conduct.  


Third, the aggravation evidence.  A psychiatrist testified that appellant met the diagnostic criteria of a pedophile because he had urges, fantasies or behavior involving a prepubescent child over a six month period, had a subjective or external impairment in his social and occupational functioning, and was at least five years older than the victim.  The psychiatrist further opined that, without intervention, it was very likely that appellant would not stop with one victim, especially since the victim was not a family member, but with treatment, the chances of recidivism would be less likely.

Fourth, the extenuation and mitigation evidence.  Two supervisors (Platoon Sergeant and Motor Sergeant) testified that appellant was a good, dependable worker with great rehabilitation potential.  Appellant’s spouse testified that she still loves her husband, who is a sincere person and a good father, she relies upon her husband for financial support, and he is remorseful and has learned his lesson.  In his unsworn statement, appellant stated that he was originally from the Dominican Republic, moved to the United States at age thirty-one, joined the Army, and is a light wheeled vehicle mechanic.  While assigned to the 1st Infantry Division, appellant deployed to Saudi Arabia for four and one-half months during Desert Storm where he fixed trucks.  Appellant also served in Panama.  Appellant believes that he has a great relationship with his wife and he spends a lot of time with his children.  His family, including his parents, relies upon him for financial support.  Appellant stated that he is very sorry, this was the first time, he hopes never to do it again, and he apologized to the victim, her family, the Army, the court, and his family.  Appellant’s nine-year-old stepson testified that appellant is a good dad, he loves his stepfather, and wants his stepfather to remain at home as part of the family.  In stipulations of expected testimony, appellant’s two sisters stated that appellant was a polite, caring, and responsible person, he took care of his family, this offense was out of character for him, he is remorseful, and with proper counseling, he can recover from this mistake.

Fifth, appellant’s entire service record.  As of the date of the CA action, appellant had approximately nine years of active military service with approximately seven years time in his current grade (E4).  After basic training and advanced individual training at Fort Leonard Wood, Missouri, appellant served at Fort Riley, Kansas; Saudi Arabia; Panama; and his current duty station, Fort Eustis, Virginia.  Appellant was a light wheeled vehicle mechanic.  In addition to the awards and decorations listed above, appellant received two certificates of achievement for participation in an El Salvador platoon exchange and joint task force builder, and a letter of commendation for scoring 260 points out of a maximum of 300 points on his physical training test.


Sixth, the R.C.M. 1105/1106 submission.  Appellant’s counsel requested that the CA release appellant from confinement with time served and disapprove the punitive discharge, or, alternatively, waive forfeitures and direct payment to appellant’s family.  Counsel asserted that appellant’s pleas of guilty are a manifestation of his acceptance of responsibility that spared the victim and her family further trauma and embarrassment
 and saved the government countless dollars and time.  Counsel noted the stigma and consequences, such as sexual offender registration, lost employment opportunities, and civil disabilities, that appellant will suffer as a result of his conviction.  Counsel averred that appellant can be successfully rehabilitated and has a job opportunity at a restaurant awaiting him.  Attached to the submission were statements from appellant’s spouse and sister requesting clemency and reiterating the sentiments expressed in their testimony at trial, a letter from the restaurant manager confirming the job offer, a letter of apology from appellant to the victim’s parents, and two personal statements of appellant to the CA requesting clemency.  The R.C.M. 1105/1106 submission also alleged that it was possible legal error for the military judge to allow the testimony of the psychiatrist that appellant met the criteria for being a pedophile.

Seventh, the sentence.  The maximum imposable sentence was a dishonorable discharge, confinement for seven years, forfeiture of all pay and allowances, and reduction to the grade of Private E1.  The trial counsel argued for thirty months of confinement and a punitive discharge; appellant’s counsel argued for two months hard labor without confinement and no discharge. The adjudged sentence was to a bad-conduct discharge, confinement for twenty-seven months, and reduction to Private E1.  The pretrial agreement limited the period of confinement to thirteen months.  The approved sentence was a bad-conduct discharge, confinement for thirteen months, and reduction to Private E1.

Based upon this analysis, we find that, under the unique facts of this case, appellant has failed to establish a “colorable showing of possible prejudice.”

First, appellant’s crime is particularly heinous.  The repeated sexual molestation of a seven/eight-year-old neighbor’s daughter by a forty-year-old man is a parent’s nightmare.  

Second, it was only after appellant lost on his numerous motions that he offered to plead guilty.  While we do not hold appellant’s exercise of his constitutional and statutory rights against him, we also do not give him much credit for saving the government’s “time, effort, or expense.”  While some guilty pleas may manifest true remorse and be the first step toward rehabilitation, others are merely acquiescence to the crushing weight of the prosecution’s evidence and likely conviction.  We view appellant’s plea as closer to the latter than the former.  

Third, given that the government psychiatrist did not examine appellant or the victim, we do not give much weight to his testimony that appellant met the criteria of a pedophile.  At trial, the military judge stated that she also did not give it much weight.  The aggravation in this case is the facts and circumstances of the offense itself.  

Fourth, the extenuation and mitigation evidence is unremarkable.  Appellant’s family stated that they still love him and two supervisors believed appellant was a good mechanic.  Appellant’s professed remorse is unconvincing.

Fifth, appellant’s service record is unspectacular.  Seven years time in grade as a Specialist is usually not indicative of even an above average soldier.  While appellant’s service in Operation Desert Storm is noteworthy, his actual performance is unclear.  The omitted medals were authorized for any soldier who served in the designated theater of operations during the specified period.  While we do not diminish the importance of combat service, the reality is that such medals are awarded to qualified soldiers whether they performed heroic Audie Murphy feats or were merely present for duty in a rear echelon area.  Appellant apparently did not receive any personal decoration for his service and his own portrayal of his Desert Storm service in his unsworn statement and R.C.M. 1105 personal statements is surprisingly brief and nondescript (i.e., “fixed trucks” and “served in the Big Red One”).

Sixth, appellant’s R.C.M. 1105 submission was a plea for clemency based upon good duty performance and a supportive family.  The only mention of appellant’s Desert Storm service is appellant’s spouse’s comment in her statement that appellant “participated in the Gulf War” and appellant’s comment in his statement that he had “served time in the Big Red One.”  Neither appellant nor his counsel chose to highlight or emphasize any particular aspect of appellant’s Desert Storm service.  Counsel’s request that appellant’s sentence be reduced to time served and that he be allowed to return to duty was unrealistic.  Overall, the R.C.M. 1105 submission was unpersuasive.

Seventh, appellant received a sentence to confinement that was approximately twenty-five percent of the maximum and that was further reduced by more than fifty percent by the terms of the pretrial agreement.  The bad-conduct discharge and no forfeitures adjudged were less than what appellant and the CA had agreed to in the pretrial agreement, and appellant received the benefit of the lower adjudged sentence.

For these reasons, we conclude that the possibility that the CA would have granted appellant any further reduction in his sentence, beyond that required by the pretrial agreement, if he had been informed of the omitted awards, to be infinitesimal to nonexistent.  The attachments to the R.C.M. 1105/1106 matters (statements of appellant and his spouse) made the CA aware of appellant’s Gulf War service.  Had appellant been convicted of military offenses, his omitted awards may have some impact on the CA’s clemency decision.  When, as in the instant case, appellant is convicted of child molestation, the incremental enhancement of appellant’s service record would be extremely unlikely to induce the CA to grant any clemency greater than that which he did.  Thus, we find that although it was error for the SJA to fail to include all of appellant’s awards in the SJAR, appellant has not established a “colorable showing of possible prejudice.”  Cf. Wheelus, 49 M.J. at 289; Chatman, 46 M.J. at 323-24 (1997); UCMJ art. 59(a).  

The remaining assertions of error, to include those personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.  On consideration of the entire record of trial, we hold that the findings of guilty and the sentence are correct in law and fact and that the sentence is appropriate.  Cf. UCMJ art. 66(c).  

Accordingly, the findings of guilty and the sentence are affirmed.

Senior Judge MERCK and Judge CASIDA* concur.







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

*Judge Gary V. Casida took final action in this case prior to his reassignment.

� There is one handwritten entry indicating a Good Conduct Medal, but we cannot discern if it is a “1” or “2” award.  Given appellant’s length of service (nine years), we will give him the benefit of the doubt and consider it to be two awards.





� The victim was seven years old when the molestation began and eight years old when it ceased.


� Appellant’s counsel failed to note that the victim’s mother was still required to testify during the litigation of motions.





PAGE  
7

