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MEMORANDUM OPINION
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MERCK, Senior Judge:


A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of larceny (two specifications) and wrongfully receiving stolen property (two specifications), in violation of Articles 121 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for eight months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence.


This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, and the government’s response thereto.  Appellant alleges, inter alia, that the military judge erred in announcing a finding that appellant was guilty of Specification 1 of Charge II, after the military judge found that appellant was improvident to portions of that specification.  The government agrees that the military judge erred.  

Rule for Courts-Martial [hereinafter R.C.M.] 910(e) states that “[t]he military judge shall not accept a plea of guilty without making such inquiry of the accused as shall satisfy the military judge that there is a factual basis for the plea.  The accused shall be questioned under oath about the offenses.”
  In order for the providence inquiry to be sufficient, it must establish “not only that the accused himself believes he is guilty but also that the factual circumstances as revealed by the accused himself objectively support that plea.”  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (internal quotations omitted).  


In Specification 1 of Charge II, appellant was charged with receiving stolen property including a DVD player, a VCR, and a Play Station, of a value of more than $100.00.  After eliciting the factual predicate for the offense from appellant during the providence inquiry, the military judge found that there was an insufficient factual predicate to support a finding of guilty to the whole specification.  He stated, “I’m not going to take his plea to anything other than the DVD player.”
  The military judge then found appellant guilty of Specification 1 of Charge II, with no exceptions of the language alleged on the charge sheet.  The announcement of this finding was erroneous and we will grant appropriate relief in our decretal paragraph.

Error in Explanation of Waiver of Forfeitures

Immediately after announcing the sentence, the military judge stated that he recommended that the convening authority “waive all forfeitures of pay and allowances for a period of 6 months, and that this money be provided to the accused’s wife.”
  Prior to the submission of matters pursuant to R.C.M. 1105, defense counsel submitted a request on behalf of appellant that the convening authority defer “the total forfeiture of pay and allowances imposed by operation of law under Article 58b UCMJ, until [the convening authority’s] action on this case.”  Defense counsel asserted that appellant would be requesting a waiver of forfeitures for six months in his submission pursuant to R.C.M. 1105.  

In the memorandum requesting deferment of forfeitures, defense counsel also informed the convening authority that, “in announcing the sentence, the military judge . . . recommended a waiver in this case so that the pay and allowances could be paid to Mrs. Nichols because of her low-income job and because she had no involvement in her husband’s misconduct.”
  The defense counsel also stated that the “request for deferment is a necessary first step before the request for waiver of the automatic Article 58b(a), UCMJ, forfeiture that is submitted with R.C.M. 1105/1106 matters.”  

The SJA advised the convening authority that deferral of forfeitures would result in finance continuing to pay appellant.  The SJA further advised the convening authority that if he directed waiver of forfeitures, the convening authority could direct payment be provided to appellant’s dependents.  The convening authority denied appellant’s request to defer forfeitures, but waived “$200.00 per month for 6 months” and directed the money to be paid to appellant’s wife to support appellant’s dependents.

The SJA did not advise the convening authority that, in order to grant waiver of the automatic forfeitures, he had to first act on the adjudged forfeitures or appellant’s wife would not be entitled to any money.  The convening authority apparently intended that appellant’s wife receive $200.00 per month for six months.  However, appellant’s adjudged sentence included forfeiture of all pay and allowances.  Therefore, in order to accomplish the convening authority’s apparent intent, the convening authority needed to defer the adjudged forfeitures in that amount prior to action and suspend or disapprove adjudged forfeitures in that amount after action.  See United States v. Emminizer, 56 M.J. 441, 445 (C.A.A.F. 2002).  Because he did not take any of these actions, we cannot be sure appellant’s wife received the money the convening authority intended her to have so we will grant appropriate relief in our decretal paragraph.


We have considered the other assignments of error and find them to be without merit.  Accordingly, the court approves only so much of the finding of the Specification 1 of Charge II as follows:

In that Specialist Dwayne L. Nichols, U.S. Army, did between on or about 1 June 2000 and on or about 31 July 2001, wrongfully receive a DVD player, of a value of more than one hundred dollars ($100), the property of Sergeant Tobias S. Bivines, which property, the accused then knew had been stolen.


The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for two months, and forfeiture of all pay and allowances for two months.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.

Judge JOHNSON and Judge MOORE concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The discussion to this rule indicates that “the accused must be convinced of, and able to describe all the facts necessary to establish guilt.”





� The military judge confirmed with appellant that the DVD player was worth more than $100.00.





� Based on this statement, the military judge clearly wanted appellant’s wife to receive appellant’s full pay and allowances for six months.  Unfortunately, the military judge’s recommendation of a six month “waiver” of forfeitures, immediately following the announcement of an adjudged sentence including forfeiture of all pay and allowances may have led to some confusion.  He should have recommended that the convening authority act to defer, suspend, or disapprove the adjudged forfeitures and then grant a waiver of the automatic forfeitures, depending on which stage in the proceedings the waiver occurred, before or after action.  See United States v. Emminizer, 56 M.J. 441, 445 (C.A.A.F. 2002).  We caution military judges to use precise language to avoid any unnecessary confusion in this area.





� The staff judge advocate (SJA) did not inform the convening authority of this recommendation in his post-trial recommendation (SJAR).  Rule for Courts-Martial 1106(d)(3)(B) requires that an SJAR include “[a] recommendation for clemency by the sentencing authority, made in conjunction with the announced sentence.”  However, the defense counsel did not object to this omission and we find that any prejudice to appellant was cured by the inclusion of the same information in appellant’s request for deferral of forfeitures.    
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