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MEMORANDUM OPINION

-----------------------------------------
HARVEY, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of wrongful appropriation, in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C. § 921 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dismissal.

In this Article 66, UCMJ, appeal, appellate defense counsel make three allegations of error:  (1) The convening authority improperly considered two letters from appellant that were never provided to appellant’s defense counsel; (2) These two letters from appellant are missing from the record of trial;
 and (3) Appellant’s resignation for the good of the service (RFGOS), which was submitted before trial, was never processed to the decision authority prior to final action by the convening authority.  Government appellate counsel concede that appellant’s RFGOS was not properly forwarded to the Commander, U.S. Total Army Personnel Command [hereinafter Personnel Command] by the convening authority, and urge us to set aside the convening authority’s action until appellant’s RFGOS is acted upon by Secretary of the Army or his designee [hereinafter the Secretary].  We accept the government’s concession and will grant relief.

Appellant submitted his RFGOS, dated 3 March 2000, which was addressed through his chain of command, to the Commander, Personnel Command, (TAPC-PDT-PM) in accordance with Army Reg. 600-8-24, Personnel-General:  Officer Transfers and Discharges, para. 3-13e (21 July 1995) [hereinafter Army Reg. 600-8-24].  The convening authority recommended disapproval of appellant’s RFGOS on 26 March 2000, with an endorsement erroneously addressed to a lower level commander at Fort Bliss, Texas.
  Appellant stated on 19 April 2000, during the sentencing phase of his court-martial, that he submitted his RFGOS, but was unable to determine its status.  The defense R.C.M. 1105 submission, dated 6 August 2000, requested an administrative discharge in lieu of a court-martial conviction.  The convening authority took action on 21 September 2000, in violation of Army Reg. 600-8-24, para. 3-13b and e, which provide that a convening authority may not take action on the findings and sentence in a RFGOS case until the Secretary of the Army or his designee has acted on the RFGOS.

We will apply the remedy set forth in United States v. Moore, 32 M.J. 554 (A.C.M.R. 1990).  Unlike the accused’s situation in United States v. Hargrove, 50 M.J. 665, 668-69 (Army Ct. Crim. App. 1999), appellant was not a member of the Selective Reserve pursuant to a Presidential order to active duty under the authority of 10 U.S.C. § 12304; the approval authority has never had appellant’s resignation; and appellant did not intentionally negotiate away any of his procedural rights under Army Reg. 600-8-24.

The action of the convening authority is set aside and the record shall be returned to the same convening authority.  Upon receipt of the record of trial, the convening authority shall process appellant’s RFGOS in accordance with the provisions of Army Reg. 600-8-24, and shall not take action in this case until the Secretary acts on the RFGOS.  If the Secretary disapproves appellant’s request for RFGOS, the convening authority may take action on this case.  Conversely, approval of the request for RFGOS by the Secretary will result in appellant’s administrative discharge from the Army and require that the findings of guilty and the sentence be set aside and the charges and specifications dismissed.
  Cf. United States v. Woods, 26 M.J. 372, 375 (C.M.A. 1988); Moore, 32 M.J. at 554-55.

Judge CANNER and Judge CARTER concur.
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Colonel, JA







Clerk of Court

� The convening authority’s endorsement to appellant’s Rule for Courts-Martial [hereinafter R.C.M.] 1105 submission, addressed to appellant’s trial defense counsel, states, “[p]rior to taking action [in appellant’s case], I considered the below listed matters submitted by the accused.”  The below listed matters include two letters from appellant that were not included in the record of trial.  Government appellate counsel respond, without providing a statement from the staff judge advocate (SJA) or convening authority, that, “[i]t is apparent from a review of the convening authority’s action and the SJA’s recommendation that the references to ‘letters’ sent by appellant are typographical errors.”  We find that the record of trial is inadequate to make a determination regarding the existence of the two letters from appellant that are listed as enclosures by the convening authority.  We note that our decision to set aside the convening authority’s action provides the government with an opportunity to clarify this ambiguity if subsequent action on appellant’s case is taken.





� A memorandum from Personnel Command, dated 24 April 2001, submitted to this court by appellant indicates that Personnel Command was unable to locate any record of appellant’s RFGOS.





� In light of the above disposition, the other assignments of error are not ripe for decision.  If ultimately the convening authority approves the findings and sentence, we will consider those matters in the normal course of appellate review.
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