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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

PRICE, Senior Judge:

The appellant stands convicted, pursuant to his pleas, of attempted larceny (two specifications), unauthorized absence, willful damage of private property (five specifications), wrongful appropriation (two specifications), larceny (12 specifications), and forgery, in violation of Articles 80, 86, 109, 121, and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 886, 909, 921, and 923.  A military judge sitting as a general court-martial sentenced the appellant to confinement for three years, forfeiture of all pay and allowances, and a dishonorable discharge.  The convening authority approved the sentence, but suspended confinement in excess of 19 months in accordance with a pretrial agreement.


The appellant has assigned as error the following issues:  (1) disparate disposition of the appellant's case when contrasted with a co-actor, (2) unreasonable post-trial delay, and (3) post-trial processing error.


We have carefully considered the record of trial, the assignments of error, and the Government's response.  We conclude that the findings and sentence are correct in law and fact, and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.

Facts


During the last week of May, 2000, the appellant went on a crime spree on board USS YORKTOWN (CG 48), located in Pascagoula, Mississippi.  After wrongfully appropriating government tools, the appellant broke into numerous lockers and stole various items of personal property belonging to seven different shipmates.  Engineman Fireman (ENFN) Taylor, U.S. Navy, assisted the appellant in the commission of some of the offenses.  This crime spree culminated in the larceny of a 1999 Honda Accord from Gas Turbine System Technician (Electrical) Third Class Tuan Anh Tran, U.S. Navy.  In the course of an unauthorized absence from his ship, the appellant drove the car to Missouri, where he was apprehended by a local sheriff's deputy. 


After returning to his unit, the appellant committed more offenses in July, 2000.  He stole a credit card from his roommate and found the personal identification number (PIN) for the card.  He then went to a local bank and used the card and PIN to withdraw $180.00 from an automatic teller machine.  The total value of the cash and merchandise stolen exceeded $22,000.00.

Disparate Disposition


The appellant contends that his sentence is highly disparate when contrasted with ENFN Taylor's case.  According to the appellant, ENFN Taylor was charged with various offenses related to those of the appellant but was not referred to a court-martial.  Instead, he was awarded nonjudicial punishment (NJP).  Appellant's Brief of 27 Feb 2002 at 3.  He requests that we not affirm the punitive discharge and forfeitures of pay.  We decline to grant relief.


The appellant bears the burden of demonstrating that ENFN Taylor's case was closely related to the appellant's case and that the disposition of the two cases was so disparate as to warrant relief under Article 66(c), UCMJ.  United States v. Lacy, 50 M.J. 286, 288 (1999); United States v. Stotler, 55 M.J. 610, 612 (N.M.Ct.Crim.App. 2001).  We are satisfied that the two cases are closely related in that ENFN Taylor assisted the appellant and shared his criminal intent on at least five of the specifications of larceny.  However, the appellant has not borne his burden in showing a highly disparate disposition.  The only reference in the record to the disposition of ENFN Taylor's case is the trial defense counsel's cross examination of Cryptologic Technician Communications Second Class (CTO2) Luckett, who was called to testify as an aggravation witness.  When asked if he knew what punishment ENFN Taylor received, CTO2 Luckett said no.  He later alluded to ENFN Taylor having received some punishment, but clearly did not know any of the specifics of the charge(s) or any supporting evidence.  Record at 121-22.  


In a post-trial clemency petition, the trial defense counsel (TDC) asserted that ENFN Taylor received NJP and an administrative discharge for his misconduct.  However, the TDC did not specify the nature or number of offenses other than making a general reference to "larcenies."  Clemency Petition of 25 Oct 2001 at 1.  Based on the foregoing, as well as our review of the entire record, we cannot discern exactly what charge(s) ENFN Taylor faced or the precise disposition of those charges.  Without that knowledge, we cannot conclude that the appellant's general court-martial represents an unfairly disparate disposition.


Assuming arguendo that ENFN Taylor did go to mast and received nonjudicial punishment for at least two specifications of larceny, we find clear and cogent reasons for the disparate disposition of the appellant's case.  The providence inquiry is replete with admissions by the appellant that he personally perpetrated all of the offenses of which he stands convicted, either alone or with the assistance of ENFN Taylor.  Record at 53, 82, 89, 90, 99.  Significantly, the appellant thrice told the military judge that he (not ENFN Taylor) stole the car, valued at about $20,000.00, and drove it across state lines during his unauthorized absence.  Id. at 82.  We conclude that, even though ENFN Taylor was a co-actor as to some of the offenses, the facts and circumstances surrounding the appellant's offenses comprise ample justification for referral of the appellant's charges to a general court-martial.  

Post-Trial Delay


The appellant next contends that the convening authority's (CA) inaction resulted in "egregious and unreasonable post-trial delay."  Appellant's Brief of 27 Feb 2002 at 6.  We disagree.


The following time-line reflects the processing of the appellant's case:

Sentencing




1  February 2001

Appellant released from brig
1  October 2001

SJA's recommendation (SJAR)
12 October 2001

SJAR served on TDC


15 October 2001

Clemency petition submitted   25 October 2001
CA's action



1  November 2001

In the clemency petition, submitted nearly nine months after sentencing, the TDC alleged prejudicial error due to the delay in preparing the SJAR.  The TDC argued that, because of the delay, he was not able to request clemency in the form of reduction in confinement because the appellant was released from the brig before the SJAR was served.  Apparently, the TDC believed that he should not submit clemency matters until he received the SJAR.


While we do not question the TDC's tactical decision to defer submission of the clemency petition until after the SJAR was served upon him, we note that Rule for Courts-Martial 1105(a), Manual for Courts-Martial, United States, (2000 ed.) allows the TDC to submit post-trial matters to the convening authority at any time after sentencing.  While R.C.M. 1105(c) discusses submission of matters within 10 days of service of the record or SJAR, that sets the deadline, not the first available date for submission of matters.  See United States v. Parada, 54 M.J. 733, 734 (C.G.Ct.Crim.App. 2001); United States v. Spears, 48 M.J. 768, 773 (A.F.Ct.Crim.App. 1998). 


Upon receiving the clemency petition, the staff judge advocate issued an SJAR addendum in response.  Addressing the allegation of post-trial delay, the staff judge advocate simply said: "Processing times were long, but not extreme."  Supplemental Memorandum of 31 Oct 2001.


Assuming, without deciding, that the delay in issuing the SJAR was excessive, we find no basis for granting the appellant relief.  We note that the appellant does not claim any specific prejudice.  However, we are cognizant of this Court's power under Article 66(c), UCMJ, to grant sentence relief for excessive post-trial delay even in the absence of actual prejudice.  See United States v. Tardif, 57 M.J. 219, 224 (2002).  After careful consideration, we do not find any prejudice or other harm to the appellant resulting from it, nor do we conclude that it affects the "findings and sentence [that] 'should be approved,' based on all the facts and circumstances reflected in the record."  Id. (emphasis added).  We therefore decline to grant relief.

Post-Trial Processing Error

The appellant contends the CA erroneously approved a finding of guilty for language in Charge V, Specification 11 that had previously been withdrawn by the trial counsel.  We concur, but find no prejudicial error.


As originally pled, the specification read as follows:

In that Fireman Recruit Jason W. Poston, U.S. Navy, USS YORKTOWN, on active duty, did, on board USS YORKTOWN, located at Naval Station, Pascagoula, Mississippi, on or about 26 May 2000, steal one USAA checkbook, one ship's purchase card for use on the USS YORKTOWN, one Great Lakes Credit Union ATM card, one Banana Republic credit card, one Marc card, one Great Lakes Credit Union Visa credit card, and about four keys to a 1999 Honda Accord, of some value more than $1000.00, the property of Gas Turbine System Technician (Electrical) Third Class Tuan Anh Tran, U.S. Navy.

Charge Sheet.  After arraignment, and before entry of pleas, the Government withdrew some language, including the words, "more than $1000.00," thus charging the total value as merely "some value."  Record at 26.  The defense had no objection.  The appellant entered a plea of guilty to the specification as amended.  After an adequate providence inquiry, the military judge accepted the plea and entered a finding of guilty.


The SJAR erroneously advised the CA that the finding of guilty included the language, "more than $1000.00."  SJAR of 12 Oct 2001 at 3.  In his clemency petition of 31 October 2001, the TDC referred to the SJAR but failed to comment on this error.  The CA approved the sentence as adjudged without explicitly acting on the findings.  However, the court-martial promulgating order, personally signed by the CA, repeated the error.


In the absence of plain error, the TDC's failure to comment on the error waives any subsequent claims of error.  R.C.M. 1106(f)(6).  In this factual context of post-trial error, plain error exists when the appellant "makes some colorable showing of possible prejudice."  United States v. Wheelus, 49 M.J. 283, 289 (1998).


To the extent that the CA purported to implicitly approve a 

finding of guilty for that language in Charge V, Specification 11, that action was a nullity.  United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994); United States v. Diaz, 40 M.J. 335, 341.
  Nevertheless, we must still determine whether the appellant has demonstrated a colorable showing of prejudice as a result of the CA's mistaken understanding of the relative seriousness of this particular offense.  

The appellant argues that we cannot discount the possibility that the CA declined to grant clemency to the appellant based, in part, on his mistaken understanding of the finding as to this specification.  Specifically, he contends that "the subject matter of the larceny is facially worth far less than $1,000.00."  Appellant's Brief of 27 Feb 2002 at 8.  

However, the only clemency requested by the trial defense counsel was mitigation of the dishonorable discharge to a bad-conduct discharge.  The convening authority was well aware that this was a general court-martial involving larceny of cash and merchandise, including a shipmate's car, worth over $22,000.00.  He was also aware that the Specification 11 stolen property could have nowhere near $1000.00 in value.  These items were specifically listed in the specification.  On its face, a specification alleging paper, plastic and metal items such as a checkbook, credit cards and car keys could comprise only nominal, or some, value.  Even if the convening authority was actually led astray by what we find to be a clerical error, we are convinced that the difference between some value and $1000.00 of value could not persuade a convening authority to mitigate the dishonorable discharge. 

Conclusion


The findings and sentence, as approved on review below, are affirmed.  We direct that a supplemental court-martial promulgating order be issued reflecting the correct findings of the court-martial.

Judge CARVER and Judge BRYANT concur.






   For the Court






   R.H. TROIDL 






   Clerk of Court

�  We note that neither side addressed these cases in their briefs.
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