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MEMORANDUM OPINION
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KIRBY, Judge:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of wrongful use of marijuana and wrongful distribution of cocaine, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for twelve months, and forfeiture of $767.00 pay per month for twelve months.

The case came before this court for automatic review pursuant to Article 66, UCMJ.  On 4 January 2005, this court issued an order returning the case to The Judge Advocate General to be forwarded to the appropriate convening authority in order to conduct a medical board in accordance with Rule for Courts-Martial [hereinafter R.C.M.] 706 to inquire into appellant’s mental responsibility at the time of his offenses and his mental capacity at the time of his trial and pending appeal.  On 23 November 2005, the government filed the results of the R.C.M. 706 board with this court, indicating that appellant was mentally responsible for his offenses and had the mental capacity to participate in his trial and appeal.
The case is now back before this court for completion of the review process pursuant to Article 66, UCMJ.  We have considered appellant’s assignment of error and the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government response thereto.  After reviewing the results of the mental evaluation, we find no basis for relief.  However, we find that appellant suffered unlawful pretrial punishment in violation of Article 13, UCMJ.  We will order relief for this error in our decretal paragraph.    

FACTS

On 4 December 2002, charges of using marijuana and distributing cocaine were preferred against appellant.  Following preferral of charges, appellant’s squad leader, Staff Sergeant (SSG) Lopez, made repeated comments about appellant’s pending court-martial, including, “Shouldn’t you be in jail?” and “Why aren’t you in jail yet?”

On 23 January 2003, appellant told his defense counsel about SSG Lopez’s harassment.  Appellant’s defense counsel notified appellant’s company commander of the derogatory comments.  The First Sergeant (1SG) of appellant’s company, 1SG Phillips, then ordered noncommissioned officers in the company to refrain from making remarks about appellant.  Staff Sergeant Lopez was present at the meeting when this order was issued.

On 30 January 2003, appellant reported to work with his hair bleached blond.  Staff Sergeant Lopez called him “Faggot” and “Fag” multiple times.  Also, in front of other soldiers from appellant’s platoon, SSG Lopez said, “I’ll kick your ass, faggot” and “Bubba will kick your ass, too.”  Staff Sergeant Lopez went on to tell appellant, “When you get to jail, they’ll kick your ass.”  Staff Sergeant Lopez’s remarks continued on 13 February 2003.  He told appellant that he would need a will in jail in case he was killed.  He also warned appellant, “You’d better not drop the soap.”

At trial, appellant asserted that SSG Lopez’s repeated comments violated Article 13, UCMJ, and requested that the military judge grant sentence credit.  The government stipulated that the “derogatory comments” occurred as described above and agreed that they were “egregious.”  However, the trial counsel argued that they were the statements made by “one NCO” and that the command had “put a stop to it as best they could.”  


The military judge denied the defense motion for sentence credit based on alleged Article 13, UCMJ, violations.  He stated:
Now regarding the comments by the lower enlisted soldiers and Staff Sergeant Lopez I don’t find that amount [sic] to the type of comments that rises to the level of Article 13 violation.  If it involved the senior chain of command, the company commander or the first sergeant, these are the kind of comments that were made in the case cited by the defense and that was in front of a unit or in public.  It seems as though meanwhile the accused would be walking around in the unit and running into Staff Sergeant Lopez [and] noticed that these comments were being made.

I also found relevant and important [sic] that when the chain of command did find out about them that they did take a number of actions, affirmative actions, to immediately put a stop to it.  Now some of the comments did continue even after the unit commander put out the direction that they stop.  And after the first sergeant had his meetings with the senior NCO’s leadership, that I find commendable, even though there were some additional comments after that, I don’t find that they rise to the level of an Article 13 violation.

LAW


Article 13, UCMJ, provides that “[n]o person, while being held for trial, may be subjected to punishment or penalty other than arrest or confinement upon the charges pending against him, nor shall the arrest or confinement be more rigorous that the circumstances required to insure his presence . . . .”  The prohibition against pretrial punishment is not limited to soldiers in pretrial confinement.  United States v. Combs, 47 M.J. 330, 333 (C.A.A.F. 1997).


An action constitutes unlawful pretrial punishment in violation of Article 13, UCMJ, if it is “done with the intent to punish or stigmatize a person awaiting disciplinary disposition.”  United States v. Phillips, 42 M.J. 346, 349 (C.A.A.F. 1995).  This includes acts of public denunciation and military degradation.  See e.g., United States v. Villamil-Perez, 32 M.J. 341, 342 (C.M.A. 1991) (holding that posting incident report and other derogatory information on unit bulletin board was unlawful pretrial punishment); United States v. Cruz, 25 M.J. 326 (C.M.A. 1987) (holding that public apprehension and denunciation constituted violations of Article 13, UCMJ).  Conversely, actions designed to further a legitimate government purpose are not barred by Article 13, UCMJ.  United States v. Starr, 53 M.J. 380, 381 (C.A.A.F. 2002).


The burden is on appellant to establish entitlement to additional sentence credit for unlawful pretrial punishment.  R.C.M. 905(c)(2); United States v. Mosby, 56 M.J. 309, 310 (C.A.A.F. 2002).  The issue of whether conditions constitute unlawful pretrial punishment “presents a mixed question of law and fact.”  United States v. McCarthy, 47 M.J. 162, 165 (C.A.A.F. 1997).  A military judge’s findings of fact, including a finding of no intent to punish, will not be overturned unless clearly erroneous.  United States v. Corteguera, 56 M.J. 330, 331 (C.A.A.F. 2002).  However, the ultimate question of whether appellant is entitled to credit for a violation of Article 13, UCMJ, is reviewed de novo.  Id. at 334.  

DISCUSSION


Military courts “have unequivocally condemned conduct by those in positions of authority that will result in needless military degradation, or public denunciation or humiliation of an accused.”  United States v. Fogarty, 35 M.J. 885, 891 (A.C.M.R. 1992).  Based on the facts of this case, we find that SSG Lopez’s statements needlessly subjected appellant to public denunciation and humiliation.  Consequently, the military judge erred in finding that no violation of Article 13, UCMJ, occurred in this case.  

The military judge’s ruling was based on his apparent conclusion that, because the derogatory comments were not made by a “senior” member of appellant’s chain of command, the actions were outside the scope of Article 13, UCMJ.  This was an erroneous view of the law.  Article 13, UCMJ, is “broad enough” to prohibit pretrial punishment by officials other than an accused’s senior chain of command.  Villamil-Perez, 32 M.J. at 343 (finding a violation of Article 13, UCMJ, by an officer who was not in appellant’s chain of command, but who had supervisory responsibility over appellant).  This is especially true where, as in appellant’s case, the actions in question were taken by a noncommissioned officer with direct supervisory authority over the accused.


Because the military judge decided the issue based on an overly restrictive view of the scope of Article 13, he made no explicit finding as to whether the comments were made with the intent to punish.  However, the facts stipulated to by the parties clearly demonstrate that SSG Lopez intended to stigmatize appellant.  The statements, made in front of other soldiers, were not only degrading, but were specifically designed to induce fear in appellant concerning his potential sentence to confinement.
  The comments were made at an official level in SSG Lopez’s capacity as appellant’s direct supervisor and continued even after the 1SG counseled all the NCOs, to include SSG Lopez, to refrain from such remarks.    
Furthermore, the government asserted no legitimate interest furthered by the remarks.  Appellant’s commander recognized that the remarks were impermissible and issued orders for them to stop.
  In fact, even the trial counsel characterized the statements as “egregious.”  As a result, the military judge erred in denying the defense motion for sentence credit based on the Article 13, UCMJ, violation.
The findings of guilty are affirmed.  Reassessing the sentence based upon the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for ten months, and forfeiture of $767.00 pay per month for ten months.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside are ordered restored as mandated by Article 75(a), UCMJ.


Senior Judge MERCK and Judge JOHNSON concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court

� Consequently, both the content and the context of the comments lead to the conclusion that they constituted impermissible pretrial punishment.  See generally Fogarty, 35 M.J. 885 (A.C.M.R. 1992) (holding that the content and context of remarks made to soldier in pretrial confinement by confinement facility guards did not rise to the level of Article 13, UCMJ violation).  





� We do not find the issuance of the order to refrain from further comments about appellant a persuasive rationale to conclude that no Article 13, UCMJ, violation occurred in this case.  Any pretrial punishment is, by definition, unlawful and we see no difference whether it is imposed in violation of an order or in violation of Article 13, UCMJ.  While noncommissioned officers are expected to follow the directives of their superiors, individual accuseds should not be left without a remedy for pretrial punishment by military supervisors just because the command has “put a stop to it as best they could.”  The government bears the responsibility of ensuring that such violations do not occur.
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