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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent
GIFFORD, Judge:
A military judge, sitting as a general court-martial, convicted appellant, contrary to his pleas, of disobeying a commissioned officer, wrongful use of a controlled substance, obstructing justice (two specifications), participating in a gang initiation (two specifications), and indecent acts in violation of Articles 90, 112a, and 134, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 890, 912a, and 934.  Appellant was sentenced to a bad-conduct discharge and confinement for forty-two months.  The convening authority approved the adjudged sentence.  
On review before this court pursuant to Article 66(c), appellant alleges three assignments of error.  The first two assignments of errors are independent, but inter-related.  Appellant avers violations of his Fifth Amendment rights and the government's failure to disqualify various authorities involved in his case based on purported use and/or exposure to his immunized statements.  In support, appellant relies generally on Kastigar v. United States, 406 U.S. 441 (1972) and related cases.  In his third assignment of error, appellant queries whether the government denied him effective cross-examination of government witnesses in violation of his Sixth Amendment right of confrontation, citing to Crawford v. Washington, 541 U.S. 36 (2004), and Melendez-Diaz v. Massachusetts, 129 S.Ct. 2527 (2009).

After thorough and careful consideration of the record of trial, appellate briefs, and oral arguments, we find that appellant's first and second assignments of error are without legal merit.  For the reasons set forth below, however, we find for appellant on the third assignment of error.  We set aside and dismiss The Specification of The Additional Charge and The Additional Charge.  The remaining findings of guilty are affirmed.  
FACTS

On 10 July 2008, appellant provided a urine sample for a random urinalysis. Subsequent testing of the sample at the Forensic Toxicology Drug Testing Laboratory at Fort Meade, Maryland (hereinafter "Fort Meade lab"), revealed appellant’s urine sample tested positive for 3,4-Methylenedioxymethamphetamine (MDMA) at a concentration well above the Department of Defense cutoff level.  At a general court-martial trial, the government sought to prove appellant's wrongful use of MDMA by introducing the results of the urinalysis administered to appellant.  
 
The government first called appellant’s Unit Prevention Leader (UPL) who administered the unit's urinalysis program.  The government next introduced the testimony of the observer who personally observed the urine leave appellant’s body and go into the sample cup.  The government then called the Biochemical Testing Coordinator (BTC) who took custody of the test specimens (including appellant’s specimen) and forwarded them to the Fort Meade lab.  Both the UPL and BTC confirmed the information on the DD Form 2624 (chain of custody).  The UPL further testified no one had attempted to “tamper” with appellant's sample.

Upon completion of the BTC's testimony, the government called Dr. Buddha D. Paul who was the Chief of Drug Testing and Development for the Armed Forces Institute of Pathology.  Dr. Paul stated he had testified at trial more than 300 times as an expert forensic toxicologist.  After providing his professional credentials and stating he had been a forensic toxicologist for the last twenty-six years, Dr. Paul further testified that he personally had served as a laboratory certifying official for "several years."      

Dr. Paul explained the mission of the Fort Meade lab.  Dr. Paul explained he was familiar with the Fort Meade lab based on his knowledge of Department of Defense guidance and his role as a Fort Meade lab inspector.  Dr. Paul testified he had inspected the Fort Meade lab the last several years.  Dr. Paul further discussed the lab's procedures for receiving, processing, and testing urine samples received at the lab.  Dr. Paul does not work at the Fort Meade lab.  In particular, Dr. Paul testified that the lab accession number ("LAN") was a "very unique" number assigned to a specimen upon arriving at the lab and on the chain of custody document(s).  Dr. Paul also discussed the procedures for handling errors that might occur in the receipt or handling of samples and sample security.
Dr. Paul testified as to what MDMA was, the various forms it can take, and its effect on the body.  He further testified about how the Fort Meade lab tests a urine sample for the presence of MDMA and other illegal substances.  Dr. Paul stated the lab administers two screening tests.  If the screening tests yield positive results for an illegal drug(s), the lab performs a third test.  Dr. Paul called the third test "GCMS confirmation"
 and stated there is no error rate for the GCMS confirmation test.  
Dr. Paul stated he was familiar with laboratory documentation packets and that such packets were prepared "[o]nce the request from the command—from, the legal side of it, the laboratory will prepare that documentation package."  Dr. Paul also stated it is part of the standard operating procedure to prepare and certify such packets, and the packets are prepared, completed, and signed in the normal course of business.  He stated that once a trial counsel or command requested a laboratory documentation packet, the packet should contain "all the information, the laboratory procedures, and the laboratory results on the specific specimen."  Dr. Paul testified that once a packet is certified, the packet goes to a "reviewer" who must also examine and certify that the information is correct and complete.

Dr. Paul then examined Prosecution Exhibit 48 for identification (PE 48)—a multi-page laboratory documentation packet from the Fort Meade lab which reflected the results of appellant's urine sample from 10 July 2008.  In sum, the report contained:  
· A cover memorandum from Mr. Ronald Thompson forwarding the Laboratory Documentation Packet to the trial counsel.  The cover memorandum identified Mr. Thompson as "Laboratory Certifying Official" and provided various administrative information.
· A Laboratory Documentation Packet, whose cover sheet indicated it contained sixty-four consecutively numbered pages.  The cover sheet also contained appellant's social security number and the laboratory accession number associated with (i.e., assigned to) his sample.  Notably, the cover sheet also reflected that the packet was prepared by a Ms. Arneathia Bodrick and certified on 28 August 2008.  

· An index listing enclosures in the Laboratory Documentation Packet, to-wit:  
· Enclosure 1:  Summarized Laboratory Results and Laboratory Procedures.

· Enclosure 2:  Chain of Custody.

· Enclosure 3:  Initial Screening Data.

· Enclosure 4:  R-screen Data.

· Enclosure 5:  [GCMS]

· Enclosure 6:  Laboratory Abbreviations.

· Enclosure 7:  Laboratory Documentation Packet Request.  [This request from the trial counsel is dated 24 August 2008.]

During the brief direct examination regarding PE 48, Dr. Paul stated he had reviewed it and that the packet appeared to be correct.  The trial counsel moved to admit the exhibit.  After examining PE 48, the defense counsel objected (in relevant part) on the basis of Crawford v. Washington.  After a colloquy regarding the command's basis for appellant's urinalysis—which the defense counsel ultimately agreed was random—the military judge overruled the objection.
  Dr. Paul continued his testimony by stating that none of the documentation in the packet was prepared prior to receiving the 24 August 2008 request for a litigation packet from the unit trial counsel.  Dr. Paul explained, in effect, that specimens are submitted in a group and once a request is received the lab will extract information specific to that request.  Prior to that request, however, "nothing" is prepared.  

The military judge noted that the trial counsel requested the packet on 24 August 2008
 and asked Dr. Paul what part of the laboratory documentation packet is prepared before any request from the trial counsel.  Dr. Paul reiterated his testimony that:

Nothing was prepared before.  It is all part of the documentation of all the specimens sent in as a whole and once there is a request, they will extract all this information that relates to the specimen specifically and then the investigation is complete for that specimen, but nothing was prepared before.   
Upon further questioning, Dr. Paul emphasized that the data is generated/developed at the time the lab conducts the tests.  Dr. Paul further testified that with limited exception, the lab will not have the machine print results until a request is received.  The exception is that sometimes the machine will generate a result for review.  When documents are printed, the date(s) on the document reflects the date of analysis.  
After Dr. Paul concluded his explanation, the military judge separated PE 48 for identification (the laboratory documentation packet with cover memorandum) into two separate exhibits—Prosecution Exhibit 52 (PE 52) for identification and PE 48 for identification.  The military judge ultimately admitted PE 52 and denied admission of PE 48.  
In PE 48 for identification, the military judge retained the 24 August 2008 trial counsel memorandum request for a litigation packet; Mr. Thompson's cover memo forwarding the laboratory documentation packet and the cover sheet for the actual laboratory documentation report for appellant's specimen (see description above).  Prosecution Exhibit 48 for identification also included:  the index (described above); a standardized document explaining lab testing procedures; and a standardized document listing abbreviations potentially used in the report.  
Prosecution Exhibit 52 also included a 28 August 2008 memorandum signed by Mr. Ronald Thompson—in his capacity as "certifying official."  Notably, Mr. Thompson's certification memorandum was dated four (4) days after the date of the trial counsel's memorandum requesting a litigation packet.  Mr. Thompson's certification memorandum provides the results of the tests administered on appellant's urine, the types of tests administered, the dates of the tests, the fact appellant tested positive for MDMA, and appellant's nanogram level. In addition, the documentation contained a lengthy certification that the results “were correctly determined by proper laboratory procedures” and “[t]he results are correct.”  

Exclusive of Mr. Thompson’s certification memo, PE 52 included raw data from the sample; chain of custody documents; results of chemical analyses of appellant's urine; and various certifications.  The trial counsel introduced no testimonial evidence to explicitly correlate the LAN in the laboratory documentation packet to appellant's urine sample tendered on 10 July 2008.  
Upon examining PE 52, Dr. Paul testified that three required tests were conducted in appellant's case.  He stated he saw no scientific problems with the way the testing was conducted and saw no irregularities that would cause him to question the reliability of the positive result for MDMA.  Dr. Paul concluded by explaining the “quality assurance” at the Fort Meade lab and went on to state that PE 52 demonstrated appellant's sample underwent an internal quality control program while being tested at the Fort Meade lab.  The trial counsel concluded his questioning by asking Dr. Paul "[b]ased on your review of the results contained in [PE 52] that contains a drug testing that was done to the specimen submitted on 10 July 2008, can you form an opinion as to whether the person  . . . who submitted that sample ingested MDMA?"  Dr. Paul responded by stating "[t]he only thing you can see from the laboratory's point of view is that urine bottle has MDMA."
DISCUSSION


The Sixth Amendment to the United States Constitution guarantees (in pertinent part) that “In all criminal prosecutions, the accused shall enjoy the       right . . . to be confronted with the witnesses against him” [hereinafter "Confrontation Clause"].  See also Crawford, 541 U.S. at 42.  This guarantee ensures an accused the right to confront those who provide testimony against him.   Melendez-Diaz, 129 S. Ct. at 2531.  "A witness's testimony against a defendant is thus inadmissible unless the witness appears at trial or, if the witness is unavailable, the defendant had a prior opportunity for cross examination."  Id.  “Whether evidence constitutes testimonial hearsay is a question of law reviewed de novo.”  United States v. Clayton, 67 M.J. 283, 286 (C.A.A.F. 2009).  We review a military judge's decision on whether to admit evidence for an abuse of discretion.  United States v. Weston, 67 M.J. 390, 392 (C.A.A.F. 2009).

Mr. Thompson's certification memorandum, admitted by the military judge as part of PE 52, reflects the top portion of the memorandum contains the following information:

· The LAN associated with appellant's urine sample given on 10 July 2008;
· The three tests performed on the sample;
· That each test yielded a positive result for MDMA;
· The date each test was performed;
· The nanongram level of the MDMA in appellant's sample;
· The Department of Defense nanogram cutoff level for MDMA; and 
· The fact that MDMA is a controlled substance.  
The bottom portion of the memorandum contains an extensive "certification" which, in general, certified the accuracy of the tests performed, the integrity of the chain of custody of the sample, stated that the documents are kept in the normal course of business, and that he (Mr. Thompson) was the official records custodian of the laboratory.  The certification further noted that the documents were copies and the original documents were maintained in the official files of the Litigation Support Section.  

In the case sub judice, we find Mr. Thompson's “certification memorandum” testimonial.  See Melendez-Diaz, 129 S. Ct. at 2532; Crawford, 541 U.S. at 51-53; United States v. Blazier, 68 M.J. 439, 443 (C.A.A.F. 2010); United States v. Blazier, __ M.J. __, No. 09-0441, slip op. at 10 (C.A.A.F. Dec. 1, 2010).  Similar to the affidavits at issue in Melendez-Diaz and the cover memoranda at issue in Blazier, we find Mr. Thompson's 28 August 2008 certification memorandum satisfied both the first and second categories of potential testimonial statements identified by the Supreme Court in Crawford.  Crawford, 541 U.S. at 51-52.  See also Melendez-Diaz, 129 S.Ct. at 2531.  Mr. Thompson's certification memorandum was both a "solemn declaration or affirmation made for the purpose of establishing or proving some fact" and was "made under circumstances which would lead an objective witness reasonably to believe that the statement would be available for use at a later trial."  Crawford, 541 U.S. at 51-52.  Mr. Thompson's “certification memorandum” summarizing the laboratory documentation packet was prepared after receiving the trial counsel's request for a litigation packet on appellant's urine sample from 10 July 2008.  The trial counsel's memorandum specifically stated the packet was for use at a general court-martial and the certification memorandum summarizes the results of that testing. 
Based on the evidence in this case, Dr. Ronald Thompson was the "declarant" for the purpose of the certification memo and Dr. Paul was a surrogate from outside the lab.  Dr. Paul's reliability was being put forth on behalf of Mr. Thompson and several other individuals whose signatures were contained within PE 52—an inadequate substitute for confrontation.
  See e.g., Crawford, 541 U.S. at 61; see also Melendez-Diaz, 129 S.Ct. at 2536.  

Additionally, review of the record does not reflect the government established that Mr. Thompson was unavailable and had previously been subject to cross-examination.  See Melendez-Diaz, 129 S. Ct. at 2531.  Appellant's right to confrontation under the Sixth Amendment was not satisfied vis-à-vis Mr. Thompson and we find the military judge erred in admitting Mr. Thompson's 28 August 2008 certification memorandum.  For the same reasons we find that appellant's right to confrontation under the Sixth Amendment was not satisfied, we find that Dr. Paul's testimony did not "cure" the Confrontation Clause error.  Blazier, No. 09-0441, slip op. at 10.  

We next address the permissible bases and content of Dr. Paul's expert opinion testimony.  Dr. Paul was recognized as an expert "in the field of forensic toxicology and the drug testing procedures at Fort Meade" without defense objection.  Under Military Rule of Evidence [hereinafter Mil. R. Evid.] 702, a "qualified expert may give testimony in the form of opinion if ‘(1) the testimony is based upon sufficient facts of data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.’" Blazier, No. 09-0441, slip op. at 10 (C.A.A.F. Dec. 1, 2010) (quoting Mil. R. Evid. 702).  

Certainly, an expert need not have personally performed the tests in the lab report to rely on them in forming his expert opinion.  Blazier, No. 09-0441, slip op. at 16.  In rendering his opinion, however, an expert may not violate the Confrontation Clause by relaying testimonial hearsay.  Id. at 14.  Our superior court delineated "well established principles" attendant to analyzing expert testimony and potential Confrontation Clause issues.  Id. at 15.  First, our superior court noted, "it is well-settled that under both the Confrontation Clause and the rules of evidence, machine generated data and printouts are not statements and thus not hearsay."  Id. (citations omitted).  Second, "an expert witness may review and rely upon the work of others, including laboratory testing conducted by others, so long as they reach their own opinions in conformance with evidentiary rules regarding expert opinions."  Id. at 16 (citations omitted).  Third, "neither the rules of evidence nor the Confrontation Clause permit an expert witness to act as a conduit for repeating testimonial hearsay."  Id. at 18 (emphasis in original).
It is uncertain from the record whether or to what degree Dr. Paul’s opinion testimony resulted from his own analysis of the data contained in the laboratory documentation packet or if he was merely repeating information from documents within (e.g., Mr. Thompson's certification page).  Dr. Paul's testimony reflects some familiarity with the contents of PE 52 (e.g., his response stating he did not see any irregularities with the tests and that the screening equipment was operating properly).  Most of Dr. Paul's testimony is not specific to appellant's sample.  That testimony which is specific to appellant's sample, however, is important because it "explains" data in PE 52 pertinent to appellant’s sample.  Absent such a conclusion, this court would question the very need for Dr. Paul's testimony under Mil. R. Evid. 702.  Ultimately, reviewing Dr. Paul's testimony as a whole, we cannot ascertain with any certainty whether his opinions specific to appellant's sample (e.g., that it was positive for MDMA at 3,241 nanograms per milliliter) were his own independent opinions based on review of the data in the laboratory documentation packet or whether he was repeating inadmissible testimonial hearsay.  
On the basis of the entire record, we find that the admission of Mr. Thompson's certification memorandum and Dr. Paul's expert testimony were not harmless beyond a reasonable doubt.  To determine whether the error was harmless beyond a reasonable doubt, we must determine “whether there is a reasonable possibility that the evidence complained of contributed to the conviction.”  Chapman v. California, 386 U.S. 18, 23 (1967) (citations and quotations omitted).  “To say that an error did not contribute to the verdict is [] to find that error unimportant in relation to everything else the jury considered on the issue in question, as revealed in the record.”  United States v. Othuru, 65 M.J. 375, 377 (C.A.A.F. 2007) (citations omitted).  
In this case the information in Mr. Thompson's certification memorandum and Dr. Paul's testimony formed the crucible for establishing appellant's wrongful use of MDMA.  Much of Dr. Paul's testimony specific to appellant's sample is contained within or discernible from Mr. Thompson's certification memorandum.  Examining that portion of Dr. Paul’s testimony specific to appellant which is set forth, in relevant part, in Mr. Thompson’s certification memorandum, there is very little substantive information remaining in Dr. Paul’s testimony which is specific to appellant.  Upon considering the entire record, to include the documents remaining in PE 52 after concluding Mr. Thompson's 28 August 2008 certification memorandum was inadmissible, we cannot and do not find that admission of Mr. Thompson's certification memorandum and Dr. Paul's expert testimony was harmless beyond a reasonable doubt.
  United States v. Gardinier, 67 M.J. 304, 306 (C.A.A.F. 2009).  See also Chapman, 386 U.S. at 23 and United States v. Upham, 66 M.J. 83, 86 (C.A.A.F. 2008).
CONCLUSION

The Specification of The Additional Charge and The Additional Charge are set aside and dismissed.  The remaining findings of guilty are affirmed.  We have considered appellant's other assignments of error, including matters raised pursuant to United States v. Grostefon, 12 M.J. at 431 (C.M.A. 1982) and find them without merit.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), including Judge Baker's concurring opinion, we affirm only so much of the sentence as provides for a bad-conduct discharge and confinement for forty-one months.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ arts. 58b(c) and 75(a).

Senior Judge CONN and Judge HOFFMAN concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court
� "GCMS" is the abbreviation for the testing method of gas chromatography-mass spectrometry.


� The military judge seemingly relied on United States v. Magyari, 63 M.J. 123 (C.A.A.F. 2006) noting, “this is a random urinalysis.”  In Magyari our superior court held, in general, that test results from a random urinalysis are not testimonial because lab technicians could not reasonably expect that the data entries would be used at court-martial.  Id.





�  In his request, the trial counsel specifically states, “The litigation packets (sic) are requested for use at a General Court-Martial.” 


� As our superior court noted in Blazier, “[T]he right of confrontation is not satisfied by confrontation of a surrogate for the declarant.”  Blazier, No. 09-0441, slip op. at 10 (internal citations omitted).  


� We note that the laboratory documentation packet contains the signatures from at least four “certifying official review[ers]” and several review[ers] who participated in the testing of appellant's sample.  
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