MORINGS – ARMY 20020875


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

MERCK, JOHNSON, and OLMSCHEID

Appellate Military Judges

UNITED STATES, Appellee

v.

Specialist CLAUDE E. MORINGS, JR.

United States Army, Appellant

ARMY 20020875

U.S. Army Air Defense Artillery Center and Fort Bliss

Mark P. Sposato, Military Judge

Colonel Karl M. Goetzke, Staff Judge Advocate

For Appellant:  Colonel Robert D. Teetsel, JA; Lieutenant Colonel Mark Tellitocci, JA; Major Allyson G. Lambert, JA; Captain Eilin J. Chiang, JA (on brief).

For Appellee:  Colonel Steven T. Salata, JA; Lieutenant Colonel Theresa A. Gallagher, JA; Captain Michael D. Wallace, JA (on brief); Lieutenant Colonel Margaret B. Baines, JA.

31 January 2006
-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
OLMSCHEID, Judge:

A general court-martial composed of officer members convicted appellant, contrary to his pleas, of aggravated assault in violation of Article 128, Uniform Code of Military Justice, 10 U.S.C. § 928 [hereinafter UCMJ].  He was sentenced to a dishonorable discharge, confinement for six months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence.  

The case is before this court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s response thereto.  Appellant asserts, inter alia, that the military judge erred in allowing the government to elicit improper profile evidence from expert witnesses and use it in final argument.  The government concedes that the admission of this testimony constituted error, but argues that since the defense did not object, the error was waived absent plain error.  While the government admits the error was plain and obvious, it argues that the error was harmless.  We agree that there was plain and obvious error and find that the error was not harmless.  We will grant relief in our decretal paragraph.

Background

This case involves a serious injury to appellant’s infant son, Crishon.  Both government and defense experts testified at trial that Crishon’s injuries were consistent with shaken baby syndrome.  The primary issue in the case was whether appellant or his wife caused the injury.

Crishon’s Injuries

Appellant was stationed at Fort Bliss, Texas where he lived with his wife, Chiquita Morings, and their two young children, Claudia and Crishon.  In August 2001, Claudia was approximately eighteen months old and Crishon was less than two months old.  On the evening of 3 August 2001, appellant attended a birthday party where he consumed one beer and returned home at approximately 0200 hours the next morning.  

His wife awoke on 4 August 2001 at 0600 because she was a medic in the Army Reserves and had reserve duty that morning.  By the time she had showered and put on her PT uniform, the children had awoken.  She gave Claudia a “sippy cup” and Crishon a bottle.  She left her house sometime before 0700 to go to her reserve unit.  

Appellant was not working that day and awoke at about 0830 when he heard Crishon crying.  He testified that he changed the baby’s diaper and tried feeding him, but it did not sooth him.  Appellant said that he played with the child, including dancing with him and taking him outside.  Eventually, he put Crishon back to bed.  Mrs. Morings testified that she talked with appellant by phone at about 0830 and he told her that the children were fine, but that “Crishon was a little on the fussy side.”  She returned home at approximately 0900 or 0930.  

Mrs. Morings testified that when she got there, Crishon was lying down and was not fussy.  She picked him up and carried him around the house.  When he got “a little fussy,” she tried to feed him, and he drank a little bit of formula.  She put him in the swing, but he “didn’t want to do that” so she carried him around the house.  Mrs. Morings stated that she took Crishon into his bedroom and laid him on a pillow on her lap, where he fell asleep.  

Mrs. Morings left the house to return to her reserve unit at 1030.  Appellant testified that he heard Crishon crying about twenty minutes later.  He tried to console him by doing the same things he had done earlier.  After putting his son back to bed, he returned to the living room and began playing games on the computer with his daughter.  

Appellant said he checked on Crishon ten minutes later and the baby seemed to be asleep, opened his eyes, and then dozed off again.  Appellant went back to his daughter.  After ten more minutes, appellant said that he heard Crishon screech.  When he went into Crishon’s room, he saw Crishon with his arms in an unusual position, eyes rolled back in his head, his mouth open, and gasping for breath.  He took Crishon and laid him on his shoulder, patting him on his back.  The child went limp.  Appellant testified that he shook Crishon in an attempt to revive him, with his hands supporting Crishon’s head.  When his efforts were unsuccessful, appellant called his wife.  Appellant denied shaking Crishon prior to the injury’s manifestation, and testified that, except for being unusually fussy, the baby’s behavior was normal that morning.

Mrs. Morings stated that she left work at 1145 to go home for lunch.  On her way home, she received a call from appellant telling her that something was wrong with Crishon.  A minute later, appellant called her again, sounding really panicked, and said that something was “really, really wrong with the baby.”  Mrs. Morings testified that appellant told her that he went into Crishon’s room because he was making noise.  He saw Crishon with his arms in the air and his eyes rolling back, his legs flexed, and barely breathing.  She said that appellant told her that he thought Crishon was choking and he picked him up and patted him on the back.  Crishon went limp and appellant said that he “lost it” and did not know what to do.  He told her that he still heard Crishon’s heart beating at this point.  She testified that she thought appellant called her because he thought she could fix the problem with her medical background.    

Mrs. Morings testified that when she got home, Crishon was laying on the bed, “a little on the pale side,” “doing gasping breaths,” and Mrs. Morings told her husband to call 911.  Because she was in training to be a nurse, she tried to resuscitate him, but she could not remember the procedure.  She said that she was “giving him breaths too hard” and noticed that there was a little bit of blood coming out of his mouth.  Then the emergency medical technician (EMT) guided her through the procedure by telephone and she continued to attempt to resuscitate Crishon.  Mrs. Morings testified that appellant was “a little frantic,” but she “just lost it” and appellant was trying to compose her, telling her everything was going to be all right.  

Emergency personnel arrived at the house.  One of the EMTs who responded to the emergency call testified that, when the team arrived at the Morings’ house, he saw an African-American man on the couch, watching television, seemingly disinterested in what the emergency medical team was doing.  He stated that the person did not answer the door, did not tell them anything, or direct them anywhere.
  The team entered the house, heard screams from a side room, and proceeded up the hall.  He saw a woman against a wall crying and the infant on the bed.  Crishon was taken to the hospital, where he was diagnosed with injuries consistent with shaken baby syndrome.  

The Investigation

Special Agent (SA) Robert Sanders, an agent with the Criminal Investigation Division (CID), testified about his participation in the investigation of the case.  He stated that when he received the initial call about the case, he contacted the Federal Bureau of Investigation (FBI) because the case involved an injured child, a military member, and a civilian spouse.  Three agents met with him to discuss the case and they proceeded with the investigation.  He testified that Mrs. Morings was ruled out as a suspect and never charged by the FBI.  On cross-examination, SA Sanders said that the decision to exclude Mrs. Morings as a suspect was based partly on his interviews with her.  


Yvette Ramirez, a Family Court Services Worker for the County of El Paso, Texas, was appointed as an investigator for Crishon’s case.  She met with appellant at the hospital on 5 August 2001.  He provided a description of the morning’s events consistent with his subsequent trial testimony.  Appellant told her that the only time he had shaken Crishon was the last time he checked on him and the baby was not breathing.  She testified that appellant said that he “got the baby by the shoulders, he didn’t lift the baby up, the baby stayed on the bed, but that he shook the baby trying to get a response from him, but that that was the only time.”  


During cross-examination, the following exchange took place between defense counsel and Ms. Ramirez:

Q:  You knew that initially this was a suspected Shaken Baby case when you arrived on the scene?

A:  Yes.

Q:  In most Shaken Baby cases the father is the perpetrator?

A:  I believe they have done some studies that indicate that in most cases the father is the perpetrator.  Yes.

Q:  When you first saw Specialist Morings you thought you were looking at a child abuser; didn’t you?

A:  No.  

Q:  But shortly after talking to him and his wife, you thought he was?

A:  I did think he was the perpetrator after receiving his -- after he told -- gave me his explanation and the doctors gave me their information; yes, I did believe he was the perpetrator.  

She testified that her belief was mainly based on the discrepancy between appellant’s account and the medical report of Crishon’s injuries.  She admitted, however, that the discrepancy could be explained if Mrs. Morings had actually shaken Crishon.  

The government also elicited testimony from Mrs. Morings about out of court statements she made to CID agents.  Trial counsel asked Mrs. Morings if she told CID who she thought caused the injuries to Crishon.  Mrs. Morings responded by invoking her Fifth Amendment right against self-incrimination because “people have already mentioned that [she] could have been the one to do it.”  

Later, trial counsel asked her if, during an earlier discussion in his office, she had stated that she had previously told CID that she thought appellant had caused the injuries to her son.  Mrs. Morings responded, “But if I still say that now, I’m still saying that and I’m being recorded and I’m under oath and if I say what I said then, I’m still going to be held accountable for it now.  So I’ll decide to plead the 5th.”  The military judge told her, “Well, you can answer the question as to what you told him then.  That doesn’t mean that you’re endorsing it now or that you’re putting yourself at risk, so I want you to answer his question.  What did you tell [CID] at the time you made the statement, ma’am?”  Mrs. Morings responded, “I told Agent Sanders that I was not in the house and that I did not know what happened and that the only people in the house at that time was Claudia and Crishon and that I didn’t do it.”  She testified that she admitted to CID that she had dropped Crishon on the floor when she was feeding him in the middle of the night about three and a half weeks prior to 4 August.  She also said that she told a pediatrician that he rolled off the bed a week or two later.
    

On cross-examination, Mrs. Morings clarified her statements to CID, saying:

I really didn’t go [to CID] because I wanted to go and talk to Agent Sanders.  It’s because my mother has a lot of control over me and she was telling me that if I didn’t go and tell them what they wanted to hear and say that my husband did it, then I was going to be behind bars and she was going to have nothing to do with me, and they was going to take all of my kids away, and Crishon was already dying.  So I was just trying to make her happy and I would do what I thought was right.  I didn’t want to go and talk to him, but she told me I better go because if I don’t, they’re going to come pick [me] up in the middle of the night and hold me for questioning again and possibly put me in jail.  And all I could say, even if they asked my husband, I told them, ‘I don’t want to go to jail.’

She also said that she told the CID agent that it was her, rather than appellant, who gets really angry.  She testified that she believed appellant is a wonderful parent who was very involved with the children.  

Medical Evidence

Doctor Christina Legler, a staff pediatrician at William Beaumont Army Medical Center, was the on-call pediatrician when Crishon was brought to the hospital on 4 August 2001.  She testified that she was paged by the emergency room physician to assist in treating Crishon.  She assessed Crishon’s condition and attempted treatment.  She spoke with appellant and his wife to get Crishon’s medical history.  Appellant provided her with a timeline of the morning’s events which tracked his testimony.  He reported that Crishon had been “fussy” throughout the morning.  


Doctor Shankar Sundrani, a neurosurgeon, testified that he examined Crishon on 4 August 2001.  He also talked with appellant about the morning’s events.  Appellant’s story was again consistent.  He told Dr. Sundrani that, after Crishon went limp, he tried to shake him to see if he would respond.  Appellant said that Crishon was “extremely fussy” and that he was trying his best to console him, but he would not calm down.  Doctor Sundrani testified that Crishon’s injuries were consistent with shaken baby syndrome.  


On cross-examination, Dr. Sundrani stated that, based on the information provided by appellant and the medical evidence from the CT scan, the injury would have occurred sometime between 0800 and 1100 the morning of 4 August 2001.  The defense counsel asked Dr. Sundrani what would happen immediately after the baby was shaken and Dr. Sundrani replied:

It depends on the severity of the injury.  If it’s a pure Shaken Baby Syndrome, the baby would cry from the pain, from whatever was happening in his head from like blood clot to clotting, and very soon over a period of time, anywhere from 4 to 12 hours, there will occur some swelling in the brain and the brain when it swells up tends to push the membranes around it much harder, so the patient will complain of a lot of pain and cry in the case of a baby.  And will begin to go into lighter stages of coma, become lethargic, stop breathing, vomit, it will have projectile vomiting, and become limp or pale, and then become comatose.  

Doctor Sundrani testified that it was “quite possible” in the case of a brain hemmorage that a baby could lose consciousness, regain it, and then lose consciousness again because the structure of the baby’s skull would allow for the brain to expand more so than an adult’s skull.  He said that the baby would definitely exhibit abnormal behavior which “could very well be screaming and not moving the arms and legs in a normal fashion.”  He testified that the symptoms reported by appellant, including fussiness, agitation, crying, “are the usual symptoms of a baby who is uncomfortable or has stress from raised inter-cranial pressure, raised pressure in the head, usually behaves that way and then turns pale and become lethargic and limp and that’s very consistent with – that presentation is very consistent with a shaken baby.”  


The government also called Dr. Gilbert Handal, Chief of Pediatrics at Thomason Hospital and Regional Chair of Pediatrics at Texas Tech University, as a witness.  He was recognized as an expert in the field of pediatrics and pediatrics intensive care.  Doctor Handal testified that he was the receiving doctor when Crishon was transferred from Beaumont’s Emergency Room to Thomason Hospital and that he treated Crishon for “some time.”  He testified that Crishon’s injuries were consistent with shaken baby syndrome.  The trial counsel asked, “Sir, is there any sort of consensus within the medical community as to who is most likely prone to shake their child?”  Doctor Handal responded, “Well, the most frequent cases of shaken baby syndrome—(inaudible)—hit with boyfriends, stepparents, and parents.  And from the parents, usually the male parent is more frequent than the female.”  

On cross-examination, Dr. Handal testified that it was difficult for him to estimate the time of the injury.  He explained to the defense counsel:

[I]t would make more sense to ask that question to the emergency physician that saw the child at Beaumont when he arrived there because the child had stayed at Beaumont for several hours and if the child did or did not have edema at that time, that would have made the difference.  When I saw the child at 7:30 at night, already the child had been almost eight hours in the system already being treated.

. . . .

So, you know, I could not attest to the fact of the timing which it happened.  If I had received the child at 1:00 o’clock for example and had seen the brain edema develop in front of my eyes, which unfortunately I have witnessed on occasions, I would have said, ‘Well, four to six hours back this would have happened.’


The defense counsel asked Dr. Handal if the anecdotal information about Crishon’s behavior that morning would help narrow the time frame.  Doctor Handal responded:  

You know, it’s very difficult.  Let me tell you why it’s difficult.  Because the child also showed symptoms and signs hypoxia.  I mean at the time the child arrived to Beaumont with the blood gases you could see that the child was hypoxic.  That he had low oxygenation in the blood and the brain, of course.  And the whole body was suffering of lack of oxygenation, and you know already that the child had anemia when we saw him at 7:30 at night . . . .  So what I’m trying to tell you here is that there is a series of factors here that are compounding the trauma itself and that’s usually the scenario we’re faced with.  So for me to tell exactly at what time what happened it’s very difficult.  I know whatever it was that happened to the child hours before, it happened many hours before I saw the child.  I’m not sure I can answer your question.

. . . .
[Y]ou cannot be exact on the hour.  The only thing that’s important is that when you see a baby that has had a bleeding, because the child had the bleeding.  When they put in the trachea tube there was blood in the stomach.  When you see somebody who really is not breathing and is hypoxic and when you see somebody who has had a progressive presentation, you assume that it’s been at least four hours.  So that’s why I feel that what happened to this baby must have happened early in the morning; 9:00, 8:00, somewhere around there.  

Doctor Handal agreed that just because this case involved a shaken baby, he could not conclude that the male parent was the perpetrator.  The defense counsel asked about the different possible reactions a child with the injuries Crishon had would exhibit immediately after being shaken.  Doctor Handal responded:

It’s very difficult to be specific because there are several degrees of Shaken Baby Syndromes.  For example, as I said before, you can shake a baby and it may become a little fussy and nothing else happens.  On the other side you can shake a baby and cause a deep, deep, severe damage to the baby.  But the damage will not happen immediately. . . .  The -- (inaudible) -- bleeding is very slow.  Then the swelling doesn’t happen immediately.  It happens progressively.  So usually what you tend to see is a child that is fussy, that’s irritable, that’s getting pale and suffering -- (inaudible) -- his heart rate’s gone up, and eventually he will start having alteration of dissensorium, he’ll get lethargic, and he will be comatose.  I mean, the progression might take -- might stop at any time depending upon the damage or might continue and progress towards severe brain edema and death, depending upon the kind of shaking the baby had, and like I said before, the other problems the baby might be 

exhibiting. . . .  So really it’s not a black or white thing.  It’s usually a thing, a process that really would vary from child to child.  

Doctor Handal testified, that while it was theoretically possible for shaking to cause an immediate seizure, he had never seen or read about such a case.  He said that it was very unlikely for the baby to go to sleep after being shaken, although a person without medical training could mistake a seizure for falling asleep.

Defense Case
The defense case focused on the fact that both appellant and Mrs. Morings were present during the time period in which Crishon’s injuries were inflicted and that both had the ability and the opportunity to cause the injury.  Doctor Tamara Grigsby, a “Forensic Pediatrician,” testified for the defense and agreed that Crishon had been shaken.  She stated that there was no way to tell who had shaken the baby.  She testified that the most specific time frame she could identify for the injury’s occurrence would be some time that morning. 

During cross-examination, the trial counsel asked Dr. Grigsby about medical studies which had been conducted about abusive head trauma in infants: 

Q:  And isn’t it also true that the study, ma’am, indicated that male perpetrators outnumbered female perpetrators by 2.2 to 1.0?

A:  That’s the 2.2 to 1.0; yes.

Q:  And in your experience, ma’am, as a forensic pediatrician, in your experience, ma’am, the most common perpetrators are young and male?

A:  That has been my experience.

. . . .

Q:  And didn’t the study also conclude that male care takers are a greater risk to abuse infants?

A:  Yes, based on their findings in that review of 151 cases; yes.

Q:  And didn’t the data, ma’am, also conclude that of those caretakers who were admitted to injuring the children, 97% of the abusers were with the child at the time of the symptom onset?

A:  Yes.

Q:  And the study intimated that this suggests that symptoms occur soon after the abuse and did not evolve over a period of hours or days?

A:  Well, they do qualify that.  It’s important to understand that study, just so everybody gets it straight.  Of the 151 cases they could only kind of look at those that they had admissions and there were 37 cases where there was admissions, you know, people admitted that they had shaken the baby.  So in those 37 cases, 36 of them were with the child at the time the child became severely symptomatic and that’s the 97%.  So it’s of those 37.  Obviously in the other cases, if they don’t have a history or no one admits, it sometimes can be unclear.

Q:  And didn’t this study also mention that caretakers may deny the onset of symptoms while the child was in their care in order to escape culpability?

A:  Yes, that was one [of] their conclusions.

Q:  In the morning of 4 August 2001, ma’am, the accused was Crishon’s main caregiver; wasn’t he?

A:  Well, I think they both were caring for him on and off, but mom did have to work and Mr. Morings was home with the children.


On redirect examination, the defense counsel asked if one indication of shaken baby syndrome was the perpetrator giving some sort of false explanation for the injury.  Doctor Grigsby replied, “Yes, . . . that’s one of the indicators is that the history given does not explain the severity of the injury.”  Doctor Grigsby then agreed that Mrs. Morings had provided an account of Crishon falling off of the bed.

Numerous defense witnesses attested that appellant was a good father.  Appellant testified regarding the timeline of the morning’s events.  He denied that he had shaken Crishon prior to the baby “going limp.”  During cross-examination, trial counsel questioned appellant about Mrs. Morings’ statement to CID, asking, “And she told Agent Sanders that because she didn’t do it, you must have?”  Appellant replied that she was “pressured into it.”  On recross-examination, trial counsel asked, “In the sworn statement that your wife gave to Agent Sanders over about a year ago, that was under oath; do you know that?”  Trial counsel also asked appellant, “And you also heard [the doctors] testify that the most common perpetrator of someone shaking their child is someone who’s young and someone who is a male; correct?”  Appellant answered, “Yes, I heard them say that, sir.”  

During closing argument, the trial counsel emphasized the statistics regarding male perpetrators, arguing:

You also heard the testimony from Dr. Handal.  By far one of the most learned and recognized experts here in El Paso. . . .  He also testified that the consensus in the medical community as to who mostly shakes infants is a male . . . .  

Additionally, let’s take a moment to look at the studies of which [Dr. G] is familiar. . . .  Male perpetrators outnumber female perpetrators 2.2 to 1.0.  Male caretakers, namely biological fathers, are at a greater risk to abuse infants.  And finally let’s take a moment to look at her real-world experience.  She confirmed what Dr. Handal testified to; that the most common perpetrators of child abuse of Shaken Baby Syndrome are those who are young and those who are male . . . .  

. . . .

The experts said it, ladies and gentlemen.  The common trigger for shaking a baby is a baby’s crying.  The prototypical shaker, if you will, is a young male.  


The trial counsel also emphasized Mrs. Morings’ statements to CID, saying:

[L]et’s look at what Mrs. Morings testified to.  Yes, she loves her husband and probably doesn’t want to see him get into trouble.  However, shortly after the incident, Mrs. Morings voluntarily went to the Fort Bliss CID Department and asked to speak to Agent Sanders.  She later provided a sworn statement that she read, signed, and swore to as the truth and that statement contained information, important information, as to who she thought inflicted these injuries upon Crishon.  She thought that it was the accused who did it, who caused those brain and had injuries to Crishon, because she knows she didn’t.  


During the defense closing argument, defense counsel stated:


Statistics.  He must be guilty because it’s always the male that does it.  He must be guilty because 97.2 times the one that is with the baby when he starts exhibiting symptoms is the one that did it. . . .  The only problem is . . . statistically it doesn’t hold.  Logically it doesn’t hold, and it would be injustice to base a conviction upon that evidence in any way, even to consider it.  Statistically it doesn’t hold.  Everyone here, an officer of the United States Army has been through extensive education and has probably taken statistics at one point; the very basics.  To understand the results of any statistical study you have to know the basis of the study, you have to know the questions asked, you have to know the sample group.  Most of these studies on Shaken Baby Syndrome involved confessed cases, cases with admissions, cases where someone said, ‘I did it.’  You don’t have that here.  No one has said I did it.  Now think about that.  If you have a case and someone says, “I did it, “ and they confess, especially in that . . . scary 97.2% study, and the result was the person who noticed the symptoms is the person who did it in confessed cases.  Different than we have here. . . .  And needless to say we’re here on a case-by-case-basis.


The defense argued that Mrs. Morings also fit the profile of a perpetrator to some extent because she was a young parent, with an admitted temper, who provided a suspect explanation of the baby previously falling off of the bed.  The defense further argued that Mrs. Morings had been ruled out of the investigation because statistically, “[t]he father always does it.” 

The defense counsel did not object to the introduction of the profile evidence or the trial counsel’s use of such evidence during argument.  The defense counsel did not request, and the military judge did not provide, any sort of limiting instruction on the use of the evidence that males were the most likely perpetrators in shaken baby cases.

Law


Profile evidence is defined as “evidence that presents a ‘characteristic profile’ of an offender, such as a pedophile or child abuser, and then places the accused’s personal characteristics within that profile as proof of guilt.”  United States v. Traum, 60 M.J. 226, 234 (C.A.A.F. 2004).  “[G]enerally, use of any characteristic ‘profile’ as evidence of guilt or innocence in criminal trials is improper.”  Id. (quoting United States v. Banks, 36 M.J. 150, 161 (C.M.A. 1992)).  Use of such evidence is proper at a criminal trial in limited circumstances, such as (1) “purely background material to explain sanity issues;” (2) an “investigative tool to establish reasonable suspicion;” or (3) “rebuttal when a party ‘opens the door’ by introducing potentially misleading testimony.”  Banks, 36 M.J. at 162.


Failure to object to the improper use of profile evidence waives the error unless it constitutes plain error.  See United States v. Hays, 62 M.J. 158, 166 (C.A.A.F. 2005).  This means that appellant must show that the error was plain and obvious and that it materially prejudiced appellant’s substantial rights.  United States v. Kho, 54 M.J. 63, 65 (C.A.A.F. 2000).  The latter occurs when the error results in an “unfair prejudicial impact on the [members’] deliberations.”  United States v. Bresnahan, 62 M.J. 137, 146 (C.A.A.F. 2005) (quoting United States v. Powell, 49 M.J. 460, 463 (C.A.A.F. 1998)).    

Discussion

The testimony elicited by the trial counsel from Dr. Handal and Dr. Grigsby was clearly profile evidence.  Through the experts, the government presented evidence of studies and the “consensus of the medical community” that most perpetrators of shaken baby assaults are male.  Appellant obviously fit within that category.  

Furthermore, there was no permissible purpose for which this evidence was introduced.  Because the first mention of the male-perpetrator stereotype was elicited by the defense counsel, the trial counsel might have been permitted some use of profile evidence in rebuttal to properly put the defense counsel’s questioning in context.  For instance, in the recent case of United States v. Bresnahan, 62 M.J. at 146-47, a case with very similar facts to appellant’s case, the defense counsel asked questions of an expert witness about factors that pointed to the accused’s wife as the person who had shaken the couple’s infant son.  The trial counsel responded by “highlighting the fact that two different studies found males to be the primary perpetrators in shaken baby cases.”  Id. at 147.  Our superior court held that the defense “had opened the door to such questioning” and that the trial counsel remained within the scope of permissible rebuttal evidence because the “[t]he trial counsel was not relying on the expert himself to establish that Appellant, as a male, was the perpetrator.”  Id. at 146-47.  

This case is distinguishable from Bresnahan.  Appellant’s trial defense counsel did not use profile evidence in an attempt to establish that appellant’s wife was the perpetrator.  Instead, the defense used the evidence in an attempt to show that those who investigated the case (1) focused on appellant because he fit the male-offender stereotype and (2) failed to fully investigate an otherwise plausible female suspect, Mrs. Morings.  In other words, they used the evidence to undermine the validity of the investigation, rather than to establish appellant’s innocence.    

The government’s profile evidence did nothing to rebut the defense assertion.  The trial counsel’s use of the evidence was geared to establishing appellant’s guilt because he was young and male, rather than rebutting any negative implication about the investigation.  Trial counsel asked no questions on this topic to either the CID agent or the social worker who investigated the case.  He made no reference to the effect of the profile on the investigation during his opening statement or closing argument.  Instead, he repeatedly referenced the experts’ testimony during his closing argument, emphasizing that it was the “consensus of the medical community” that the usual offender was young and male and that male offenders outnumbered female offenders by nearly two to one.  Clearly, the government used this evidence in an attempt to convince the panel of appellant’s guilt.  In light of the well-established precedent barring the use of profile evidence to prove an accused’s guilt, we agree with the parties that the use of the evidence in this case was plain and obvious error.
  

Consequently, we must decide whether appellant has met his burden of proof in showing that the admission of this evidence resulted in “material prejudice to a substantial right.”  Kho, 54 M.J. at 65.  Under the facts of this case, we find that appellant has made such a showing.  

“The presumption of innocence is a longstanding feature of both military and civilian law.  It is a critical part of our tradition of justice and deeply imbedded in our culture as well as our system of justice.”  United States v. Kaiser, 58 M.J. 146, 150 (C.A.A.F. 2003) (citing United States v. Washington, 57 M.J. 394, 402 (C.A.A.F. 2002) (Baker, J., concurring)).  “[T]he presumption of innocence is directly related” to an accused’s “right to have his guilt or innocence . . . determined by the members solely on the basis of legal and competent evidence introduced at trial and not on other grounds.”  Id.

This substantial right is undermined by the use of profile evidence.  “Our system of justice is a trial on the facts, not a litmus paper test for conformity with any set of characteristics, factors, or circumstances.”  Banks, 36 M.J. at 161.  The use of profile evidence to prove guilt is prejudicial specifically because of its potential to include the innocent within its scope as well as the guilty.  See id. (quoting United States v. Hernandez-Cuartas, 717 F.2d 552, 555 (11th Cir. 1983)).  It invites court members to decide the question of guilt or innocence, not on the legal and competent evidence introduced at trial, but on the idea that an accused is more likely to be guilty because he possesses a certain trait; in this case because appellant was young and male.  We have no doubt that appellant’s right to be presumed innocent was materially prejudiced by the government’s argument that he was the perpetrator because males were more likely to commit such crimes.

Furthermore, we are convinced that the error was not harmless.
  United States v. Cary, 62 M.J. 277 (C.A.A.F. 2006) (Crawford, J., concurring in the result) (quoting United States v. Kho, 54 M.J. 63, 65-66 (C.A.A.F. 2000) and recognizing the possibility that an error that materially prejudices substantial rights can be harmless); United States v. Riley, 47 M.J. 276 (C.A.A.F. 1997) (Gierke, J., concurring) (separately analyzing the impact of an error on an accused’s substantial rights and whether the error was harmless).  No one disputed at trial that Crishon had been shaken.  The only real question was whether the perpetrator was appellant or his wife.  On this crucial issue, the government’s case was tenuous.  The medical experts could only narrow the time of the injury to some time between 0800 and 1100 on the morning of 4 August 2001, a time that both appellant and his wife had access to Crishon and could have inflicted his injuries.  Although appellant was alone with Crishon when the child started exhibiting the most serious symptoms, the experts agreed that a child would not necessarily have a severe reaction immediately after being shaken.  There was also expert testimony that appellant’s description of Crishon’s behavior after Mrs. Morings left, including crying and fussiness, were very consistent with Shaken Baby Syndrome.
  Finally, while appellant admitted to shaking the baby, he consistently maintained that it was only after Crishon “went limp” and began to have breathing problems.

In light of this ambiguous evidence, the profile evidence became extremely significant.  It was the bridge the prosecution used to connect the medical evidence, which was otherwise inconclusive, to appellant.  As the trial counsel argued, it was the consensus of the medical community that males were the most likely perpetrators in shaken baby cases.  It is hard to imagine evidence with more of an impact than testimony backed by the entire medical community.  Moreover, the way the testimony was argued by the trial counsel made it highly material to the question of appellant’s guilt because the only possible perpetrators in this case were appellant or his wife.

We recognize that in some respects, the government’s use of the profile evidence actually supported the defense theory - that the case, and Mrs. Morings, had never been fully investigated because the investigators believed that “[t]he father always does it.”  Furthermore, the defense counsel attempted to refute the trial counsel’s argument during the defense closing argument, saying that it would be an injustice to base a conviction on statistics and that Mrs. Morings also fit some aspects of the profile.  Thus, it is possible that this error could have been cured with a proper limiting instruction by the military judge informing the panel members that they could not consider the profile evidence to determine appellant’s guilt.  Unfortunately, the defense did not request any kind of limiting or curative instruction regarding the profile evidence and none was given sua sponte by the military judge.  

The trial counsel’s argument, coupled with a lack of a limiting instruction, left the panel members with the clear impression that the profile evidence that male parents were twice as likely to shake their babies as female parents was a legitimate consideration when deciding whether appellant had harmed his son.  Based on the state of the evidence in this case, we are convinced that the combination of the erroneous admission of the profile evidence, the improper argument of trial counsel using the evidence to establish appellant’s guilt, and the military judge’s failure to give a limiting instruction had an unfair impact on the panel’s deliberations.  See United States v. Dollente, 45 M.J. 234, 242-43 (C.A.A.F. 1996) (discussing the cumulative error doctrine); Bresnahan, 62 M.J. at 146; Powell, 49 M.J. at 463.    

CONCLUSION

The findings of guilty and the sentence are set aside.  The same or different convening authority may order a rehearing.  If the convening authority determines that a rehearing is impracticable, he may dismiss the Charge and its Specification.


Senior Judge MERCK and Judge JOHNSON concur. 
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Clerk of Court

� When appellant testified during the defense case, he asserted during cross-examination that he had proof that this testimony was false.    





� This subject was revisited during the testimony of Doctor (Dr.) Sundrani, the neurosurgeon, when a panel member asked if a forty-nine day old baby was capable of moving on their own and falling off of a bed.  Doctor Sundrani testified that this was not possible. 





� Even if we found that we could apply the waiver doctrine because the defense counsel failed to object and the error was not plain and obvious, the erroneous use of the profile evidence by the government had such an unfair impact on the panel’s deliberations that we would still set aside the findings and sentence in the interest of justice using our plenary review authority granted by Article 66(c).  See United States v. Claxton, 32 M.J. 159, 162 (C.M.A. 1991).





� We make no determination as to whether this error was constitutional or nonconstitutional in nature.  See United States v. Kaiser, 58 M.J. 146 (C.A.A.F. 1996).  Under either standard, the error was not harmless.  


� The government places significance on the fact that Mrs. Morings testified that Crishon fell asleep before she left because the experts testified that it would be unlikely for a child to fall asleep after being shaken.  However, Mrs. Morings alone testified that Crishon “fell asleep.”  Appellant only testified that Mrs. Morings was in the bedroom with Crishon for about twenty minutes.  He said that during this time, Crishon would cry, then stop, cry, then stop.  Then, there was an occasional whimper and Crishon stopped crying.  The experts said that it was possible for a shaken child to lose and regain consciousness and that a person without medical training could mistake a seizure for sleep. 





� Faced with two equally plausible potential perpetrators, the government attempted to bolster its case through several questionable means.  The very first government witness was SA Sanders, who provided no real substantive testimony except to say that Mrs. Morings had been “ruled out” as a suspect by the FBI.  The government also elicited from Mrs. Morings that she had told the defense counsel that she had earlier told CID that the only people who were in the house when Crishon was injured were her daughter and appellant and that she did not do it.  The trial counsel then argued during closing arguments that Mrs. Morings said that she thought her husband had injured Crishon.  We seriously question whether any of this testimony should have been admitted at trial.  Special Agent Sanders’ testimony was essentially impermissible opinion evidence that appellant, rather than Mrs. Morings, was the perpetrator.  Mrs. Morings’ testimony, as characterized by the trial counsel, was also impermissible opinion testimony, in the form of inadmissible hearsay, that appellant was guilty.  While this improper testimony may not have been sufficient to necessitate reversal on their own, it further detracted from the fairness of the proceedings against appellant.  See United States v. Dollente, 45 M.J. 234, 242-43 (C.A.A.F. 1996).
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