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MEMORANDUM OPINION
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CLEVENGER, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to wrongfully import and distribute anabolic steroids, and wrongful importation, distribution, and use of anabolic steroids, in violation of Articles 81 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 912a [hereinafter UCMJ].  Contrary to his pleas, an enlisted panel convicted appellant of importation and distribution of anabolic steroids at Fort Campbell, Kentucky, and of false swearing (two specifications), in violation of Article 134, UCMJ.  The members sentenced appellant to a dishonorable discharge, confinement for six years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence except for the forfeitures.  The Army Review Board subsequently upgraded appellant’s punitive discharge to a bad-conduct discharge and remitted the unexecuted portion of appellant’s sentence to confinement in excess of four years.

The case is now before us for review pursuant to Article 66, UCMJ, and appellant asserts two meritorious errors.
 

Post-Trial Error

Appellant alleges that the staff judge advocate’s post-trial recommendation (SJAR) contained an error in reporting the findings as to Charge I and its specifications and thus the convening authority’s action, implicitly approving the findings as reported, is erroneous.  We agree.

The government charged appellant with two separate specifications of conspiracy:  (1) to import anabolic steroids, and (2) to distribute those substances.  Following appellant’s pleas of guilty and a factual inquiry concerning the providence of those pleas, the military judge, in response to a motion by appellant’s detailed defense counsel, ruled:  “We’re going to merge these specifications into one.”  To support this ruling, the judge properly relied on United States v. Pereira, 53 M.J. 183 (C.A.A.F. 2000) (“A single agreement to commit multiple offenses ordinarily constitutes a single conspiracy.”).  Later the judge said, “They’re [Specifications 1 and 2 of Charge I] going to be merged into one and will now become the Specification of Charge I.”  However, he immediately entered findings of guilty of “Specifications 1 and 2 of Charge I.”

In the SJAR, the staff judge advocate advised the convening authority that appellant had been found guilty of both specifications of Charge I.  While “correct” in a sense, that information was inaccurate, and misleading—implying that appellant had been convicted of engaging in two, separate criminal conspiracies.  Moreover, a proper interpretation of the judge’s verdict was clearly that appellant was only guilty of a single conspiracy to both import and distribute anabolic steroids.  Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Thus, the convening authority’s action purporting to approve both Specifications 1 and 2 of Charge I was a nullity.  United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994); Diaz, 40 M.J. at 337.
Appellant’s detailed trial defense counsel did not object in writing to the SJAR misstatement pursuant to R.C.M. 1106(f)(4).  Defense counsel also met with the convening authority to discuss appellant’s post-trial clemency requests.  The summarized statement about the meeting in an addendum to the SJAR shows that this error was not raised then either.  However, since appellant now raises the issue on appeal, alleges prejudice from the exaggeration of the legal extent of appellant’s criminal actions, and seeks a specific remedy (new review and action), appellant is entitled to relief if he makes a “colorable showing of possible prejudice.”  United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998) (quoting United States v. Chatman, 46 M.J. 321, 323-24 (C.A.A.F. 1997)). 

Appellant is correct in arguing that the SJAR error, in overstating his technical culpability, could unfairly prejudice the convening authority as to the appropriateness of clemency.  Additionally, in this case, the convening authority was willing to act with clemency by disapproving the adjudged total forfeitures and approving a maximum Article 58b, UCMJ, waiver of automatic forfeitures for the benefit of appellant’s dependents.  The Army Review Board also extended clemency as to both the character of the punitive discharge and later as to the period of confinement.
  This certainly implies that other reviewing authorities with similar powers found some merit in granting appellant additional clemency.  Finally, as discussed below, appellant also warrants relief for a similar error regarding Charge IV which could further make appellant appear worthy of additional clemency to a convening authority.  Considering all these circumstances, we find appellant has made a “colorable showing of possible prejudice,” and he is entitled to corrective relief as to the sentence.

Unreasonable Multiplication of Charges

Appellant also alleges that making two offenses out of two separate, knowingly false assertions in a single sworn written statement that appellant made on 28 August 2000 to a Criminal Investigation Command agent amounts to an unreasonable multiplication of charges.  United States v. Wright, 44 M.J. 739 (Army Ct. Crim. App. 1996).  The government properly concedes that we should now merge the two specifications of Charge IV into one offense, but argues that appellant has not been prejudiced as the judge directed that the offenses be treated as a single crime for sentencing purposes by the members.  The convening authority, however, was never so informed.  The convening authority was given the distinct impression in the SJAR that appellant had been found guilty twice of false swearing.  We will merge the two offenses, and as noted above, direct corrective relief in our decretal paragraph.


We have reviewed the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

Decision

Specifications 1 and 2 of Charge I are consolidated into a single specification (Charge I and its Specification) to read as follows:  “In that Sergeant First Class Richard N. Anderson, U.S. Army, did, at or near divers locations to include Juarez, Mexico, Fort Bliss, Texas, Fort Benning, Georgia, and Fort Campbell, Kentucky, between on or about 1 October 1995 and 1 March 2000, conspire with one or more people to include Woodie Sons, to commit offenses under the Uniform Code of Military Justice, to wit:  wrongful importation and distribution of controlled substances, and in order to effect the object of the conspiracy, the said Sergeant First Class Anderson did on divers occasions effect the purchase and delivery of divers types of anabolic steroids, Schedule III controlled substances, into the customs territory of the United States, in violation of Article 81, Uniform Code of Military Justice.”  

Specifications 1 and 2 of Charge IV are consolidated into a single specification (Charge IV and its Specification) to read as follows:  “In that Sergeant First Class Richard N. Anderson, U.S. Army, did, at or near Fort Campbell, Kentucky, on or about 28 August 2000, in a sworn statement to CID, wrongfully and unlawfully make under lawful oath false statements in substance as follows:  that he never distributed steroids to any Army soldiers, and that he and his co-conspirators did not make money for profit, which statements he did not then believe to be true, in violation of Article 134, Uniform Code of Military Justice.”

The findings of guilty of Specification 2 of Charge I and Specification 2 of Charge IV are set aside and dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for three years and ten months, and reduction to Private E1.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of the sentence set aside by this decision, are ordered restored.  UCMJ art. 75(a).


Senior Judge CHAPMAN and Judge STOCKEL concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant raises no claim of a statute of limitations violation as to the date in Charge I that alleged the commencement of the conspiracy.  The defense may have raised no objection based on a “continuing offense doctrine” analysis.  See United States v. Lee, 32 M.J. 857 (N.M.C.M.R. 1991).  In any case, it would have been better practice for the judge to advise appellant as shown in the Military Judges’ Benchbook (Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook), paragraph 2-7-12, Statute of Limitations.  Nonetheless, we find the colloquy between the judge and the defense counsel, on the record in the presence of the accused, to be sufficient to show that appellant was fully aware of the statute of limitations issue and, by his guilty plea, was knowingly and intelligently intending to waive any such claim of a defense.  Rule for Courts-Martial [hereinafter R.C.M.] 907(b)(2)(B). 





� The judge’s failure to properly announce a finding of guilty as to Charge I itself reflects the sloppy practice that led to the entry of findings as to both specifications after he had directed that they be merged.  But the intent is sufficiently clear as to what appellant had been found guilty of—The Specification of Charge I and Charge I.  United States v. Read, 29 M.J. 690 (A.C.M.R. 1989).





� This overall degree of clemency makes appellant’s second assignment of error moot in our view.  He complains of an inappropriately severe sentence as to confinement, but has not addressed the subsequent reduction in the period of confinement.  In fairness, the confinement reduction action came after appellant had filed his assignments of error, although a motion for leave to file a supplemental pleading addressing the significantly changed factual circumstances would have been professionally astute and appropriate.  The government also fails to address the Army Review Board’s grant of confinement clemency in their reply to appellant’s assignment of error, but obviously we consider it significant.
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