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MEMORANDUM OPINION ON FURTHER REVIEW

---------------------------------------------------------------------
JOHNSON, Judge:


In accordance with his pleas, appellant was found guilty by a military judge sitting as a general court-martial, of making a false official statement, assault (three specifications), and fraternization in violation of Articles 107, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 928, and 934 [hereinafter UCMJ].  Contrary to his pleas, appellant was convicted by a general court-martial, composed of officer and enlisted members, of rape in violation of Article 120, UCMJ, 10 U.S.C. § 920.
  The adjudged and approved sentence was a dishonorable discharge, confinement for nine years, forfeiture of all pay and allowances, and reduction to private E1.  In our initial Article 66, UCMJ, review of appellant’s case, this court affirmed the findings and the sentence.  United States v. Thompson, ARMY 9600798 (Army Ct. Crim. App. 2 Apr. 1999) (unpub.).


On 2 February 2000, the United States Court of Appeals for the Armed Forces granted review as to whether appellant was denied effective assistance of counsel.  On 31 August 2000, our superior court stated that “[t]here remain too many factual questions concerning the effectiveness of their performance, unresolved on the record of trial, for us to summarily affirm this case.”  United States v. Thompson, 54 M.J. 26, 31 (2000).  Accordingly, the decision of this court was set aside and the record of trial was returned to The Judge Advocate General of the Army for remand to this court.  On 12 October 2000, this court ordered a hearing pursuant to United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967) [hereinafter DuBay], concerning the issue of ineffective assistance of civilian and military defense counsel.  A military judge at Fort Leavenworth, Kansas, held the evidentiary hearing on 11-12 January 2001, and entered his findings on 1 February 2001.
  


After reviewing the entire record, to include the DuBay hearing, the military judge’s findings, and appellate counsels’ supplemental briefs, we again find that appellant received effective assistance of counsel.

BACKGROUND


Appellant, the first sergeant of a military police company, was married and had seventeen-plus years of active duty service.  His guilty pleas established that on three occasions he assaulted two women under his supervision by improperly touching them. 


A separate incident, involving Specialist (SPC) R, was the basis of appellant’s pleas of guilty to making a false official statement, fraternization, and adultery.  However, he denied raping or indecently assaulting her. 


The essence of appellant’s strategy at trial was to admit to lecherous activity, but deny that his sexual conduct with SPC R was by force.  The evidence showed that SPC R was highly intoxicated on the night in question, and that appellant manipulated circumstances so that she would accept his offer of a ride to her barracks.  Once in his car, and after appellant suggested going to get something to eat, he drove SPC R to a secluded gravel road where he engaged in sexual intercourse with her.

In his statement to a Criminal Investigation Command agent, appellant denied having sex with SPC R.  Deoxyribonucleic acid (DNA), and other forms of admissible evidence, revealed that claim to be false.  The evidence also showed that collateral claims made by appellant in the statement were untrue.  Bruises on SPC R were consistent with her version of events and supportive of forced sexual activity.

Appellant submitted an affidavit supporting his post-trial claim of ineffective assistance of counsel.  Based upon this affidavit, our superior court stated that appellant had raised several allegations in support of his claim, with the most serious being:


(1) Neither military nor civilian defense counsel interviewed any witnesses in his unit identified by appellant as capable of providing testimony on his “character, the incident in question,” or the victim’s “reputation for dishonesty.”  They also “did not interview any of the alleged ‘victims’” in this case or investigate the victim’s medical condition or “other facts . . . relevant to [his] defense.”

 
(2) Civilian defense counsel advised appellant “to plead guilty to several charges” which appellant “did not believe” he “was guilty of.” 


(3) Civilian defense counsel was “ill-prepared” for trial “and did not ask any relevant questions of” the alleged victim as part of a trial strategy admitting guilt that appellant did not accept.

Thompson, 54 M.J. at 31.  Upon remand to this court, we ordered that the DuBay hearing address these three allegations, “in addition to any others the parties may present from appellant’s affidavit or which may arise prior to or during the hearing concerning the issue of ineffective assistance of counsel.”  United States v. Thompson, ARMY 9600798 (Army Ct. Crim. App. 12 Oct. 2000) (order) (unpub.).  

LAW

Our superior court stated in United States v. Dewrell, 55 M.J. 131 (2001):

To establish a claim of ineffectiveness, “the defendant must show that counsel’s performance was deficient.  This requires showing that counsel made errors so serious that counsel was not functioning as the ‘counsel’ guaranteed the defendant by the Sixth Amendment.”  Strickland v. Washington, 466 U.S. 668, 687 (1984); see also Williams v. Taylor, 529 U.S. 362, 390 (2000).  In satisfying this burden, the “defendant must show that counsel’s representation fell below an objective standard of reasonableness.”  [Strickland, 466 U.S.] at 688.  Appellant must establish that the acts identified by him “were outside the wide range of professionally competent assistance.”  Burger v. Kemp, 483 U.S. 776, 795 (1987), quoting Strickland, [466 U.S.] at 690.  That is, counsel’s performance was unreasonable “under prevailing professional norms . . . considering all the circumstances.”  Strickland, [466 U.S.] at 688. 

“Judicial scrutiny of counsel’s performance must be highly deferential.”  [Strickland, 466 U.S.] at 689.  “[C]ounsel is strongly presumed” to have given “adequate assistance.”  Id. at 690.  The Strickland Court warned: “It is all too tempting . . . to second-guess” a lawyer’s performance, and appellate courts should try to “eliminate the distorting effects of hindsight.”  Id. at 689.  Acts or omissions that fall within a broad range of reasonable approaches do not constitute a deficiency.  The Court in Strickland held that “strategic choices made after thorough investigation of law and facts relevant to plausible options are virtually unchallengeable.”  Id. at 690. 

The defendant must also demonstrate that the deficient performance prejudiced the defense.  The prejudice prong “requires showing that counsel’s errors were so serious as to deprive the defendant of a fair trial, a trial whose result is unreliable.”  [Strickland, 466 U.S.] at 687.

Dewrell, 55 M.J. at 133 (parallel citations omitted).  An allegation of ineffective assistance of counsel presents a mixed question of law and fact, which we review de novo.  United States v. Hicks, 52 M.J. 70, 72 (1999); United States v. Smith, 44 M.J. 459, 460 (1996).  

DISCUSSION

A.  Character of Appellant.

Appellant maintains that his defense counsel were deficient by failing to present character witnesses during the findings portions of his trial.  Prior to the trial, the defense had requested that the government produce nine witnesses, five of which were to testify as to appellant’s good duty performance and/or character.  However, in light of the fact that the military judge informed the court members that appellant had pled guilty to making a false official statement, adultery, fraternization, and assault upon two female junior members of his unit, the value of such character evidence was seriously diminished.  More importantly, the government was aware of two incidents of uncharged misconduct involving appellant and lower-enlisted female soldiers.  Appellant’s civilian defense counsel testified during the DuBay hearing that he was concerned that if the defense made good character an issue, it would open the door to testimony about these incidents of uncharged misconduct.  Strategic or tactical decisions made by a trial defense counsel will not be second-guessed on appeal unless there was no reasonable or plausible basis for the defense counsel’s actions.  See United States v. McConnell, 55 M.J. 479 (2001); United States v. Rivas, 3 M.J. 282 (C.M.A. 1977).  The reasonableness of a defense counsel’s tactical decision is determined by examining the facts at trial and the circumstances under which counsel’s decision was made.  United States v. Mansfield, 24 M.J. 611, 617 (A.F.C.M.R. 1987).  Based upon the facts of this case, the decision not to call witnesses to testify as to appellant’s good duty performance and character was a valid tactical decision on the part of defense counsel. 

B.  The Incident in Question.

          Next, appellant alleges that defense counsel did not interview any witnesses as to the rape allegation.  We agree with the DuBay military judge that there has been no showing that there were any witnesses to the alleged rape, other than appellant and SPC R.  Accordingly, we find no ineffectiveness on the part of defense counsel as to this allegation.

C.  The Victim’s (SPC R’s) Reputation for Dishonesty.

 
Although no witnesses testified as to SPC R’s reputation for dishonesty, SPC R admitted to lying to her commander on two occasions and that she had lied on her enlistment contract when she stated that she had never used drugs.  Specialist R was extensively cross-examined about her pretrial statements.  The defense also presented a motive for SPC R to lie, i.e., fear of abuse by her husband if she admitted to having consensual sex with appellant.  Additionally, even if such witnesses had testified that in their opinion SPC R was untruthful, the weight and impact of such testimony would have been significantly reduced by the testimony of SPC R’s company commander and platoon sergeant.  Both of these individuals testified that, in their opinion, SPC R was truthful.  Thus, we find no ineffectiveness of counsel by this failure to call such witnesses.

D.  Interviews of the Three Alleged Victims.

Based upon the facts of this case, we find that defense counsel were not deficient in failing to conduct independent interviews of the three victims.  Specialist R testified at the Article 32, UCMJ, investigation and was subjected to cross-examination, and the defense had the four sworn statements she had made concerning the rape.  The two assault victims also testified at the Article 32, UCMJ, investigation.  As stated in Strickland,  “[A] particular decision not to investigate must be directly assessed for reasonableness in all the circumstances, applying a heavy measure of deference to counsel’s judgments.”  466 U.S. at 691.  It was reasonable, based upon these circumstances, for the defense not to conduct additional interviews of the victims. 

E.  Failure to Investigate the Victim’s (SPC R’s) medical condition.

          The defense counsel admitted that outside of Dr. Palazzo, an expert in the area of psychiatry, the defense did not interview other medical personnel, to include medical personnel who worked on the psychiatric ward at the post hospital where SPC R was examined.  Appellant asserts that if the defense had conducted such interviews, defense counsel would have discovered medical records revealing SPC R’s earlier treatment for bulimia.  We agree with the findings of the military judge at the post-trial Article 39a, UCMJ, session.  The military judge found that the information contained in these records would have provided additional support to Dr. Palazzo’s findings that SPC R had “skewed perceptions of reality”, but that they would not have changed her findings as to SPC R.  Doctor Palazzo corroborated this finding by the military judge at the DuBay hearing when she testified that medical information relating to SPC R having been treated for bulimia would have supported her findings.  Additionally, these records probably would have been more beneficial to the prosecution than the defense, because they support some of the criteria for Post Traumatic Stress Disorder.  Thus, we find no ineffectiveness of counsel in the failure of defense counsel to conduct these interviews.    

F.  Other Facts Appellant Alleges as Relevant to the Defense.    

The primary additional fact appellant now alleges is that SPC B, if asked, would have testified that SPC R had a baseball-size bruise above one of her breasts prior to the incident involving appellant.
  This information was first revealed during SPC B’s testimony at the DuBay hearing, despite having been interviewed three or four times by the prosecution before trial, and having testified at the Article 32, UCMJ, investigation.  Three other individuals testified that they did not see such a bruise, to include Private Gebert, who testified that SPC R spent the vast majority of her time at the Military Police Ball with him.
  Further, a bruise this size would have been plainly visible in light of the dress SPC R wore on the night of the incident.  

Appellant also alleges that SPC B would have testified at trial that, in her opinion, SPC R was dishonest.  At the DuBay hearing, SPC B testified that her opinion of SPC R’s honesty changed from honest to dishonest prior to her leaving for Korea.  Specialist B’s testimony at the Article 32, UCMJ, investigation was by telephone from Korea.  A reading of her testimony at the Article 32, UCMJ, investigation reveals that SPC B believed SPC R concerning what SPC R alleged had happened with appellant.  In fact, at the Article 32, UCMJ, investigation, SPC B stated that she called what appellant did to SPC R “rape.”  In light of all the circumstances, we view SPC B’s DuBay testimony as less than credible.  As such, even if she had testified as she did at the DuBay hearing in reference to the bruise and as to her opinion of SPC R’s character for truthfulness, we are convinced that her testimony would have had no impact upon the findings.

G.  Advice to Appellant to Plead Guilty.

Appellant’s responses to the military judge during the providence inquiry, under oath, fully support and are consistent with his guilty pleas.  Appellant further stated that he wanted to plead guilty to these offenses and that he was satisfied with his attorneys’ advice.  Although he later stated in his affidavit that he was advised to plead guilty to several charges that he did not believe he was guilty of, appellant admitted during the DuBay hearing that the adultery charge was the only offense that he was not “comfortable with” pleading guilty to because he was not 100 percent sure he had penetrated SPC R.  However, when the military judge asked him during the providence inquiry “what doubt if any do you have that the head of your penis penetrated the outer lips of her vagina opening?”, appellant responded, “None, your honor[.]” 

During the DuBay hearing, appellant acknowledged to the military judge that he realized that the panel would know about his plea of guilty to adultery prior to their deliberations on the rape charge.  In discussing this issue with the military judge, appellant further stated, “It all goes back, sir, . . . to when I discussed several times with my counsel, that if I—you know, if I believe that I was guilty of a particular charge then I should go ahead and plead guilty to that . . . the panel would know that I was going to stand up and take responsibility for that which I felt that I had done, I was guilty of.”  Accordingly, based upon the providence inquiry and the appellant’s response during the DuBay hearing, we are confident that his pleas were voluntary and made with full knowledge of their meaning and effect. 

H.  Lack of Preparedness for the Article 32, UCMJ, Investigation and Trial, and Failure to Ask SPC R Relevant Questions.

We agree with the DuBay military judge that the summarized record of the Article 32, UCMJ, investigation reveals considerable cross-examination of SPC R by the defense.  During the cross-examination of SPC R at trial, the defense brought out information as to her truthfulness, inconsistencies in her statements, and her abusive relationship with her husband.  This testimony allowed the defense to argue during its closing that appellant had pled guilty to what he had done and that SPC R was lying about being raped because if she admitted to having consensual relations, her husband would abuse her.  The defense also brought out during their cross examination of SPC R that she had used drugs.  This, coupled with the drug and alcohol abuse testimony of the defense expert who had reviewed SPC R’s medical records, supported the expert’s opinion that SPC R had “skewed perceptions of reality.”  Thus, the questions of SPC R by the defense clearly supported their theory of the case.  In addition, we note that the defense made several motions for appropriate relief under Rule for Courts-Martial 906 [hereinafter R.C.M.], and a motion to dismiss the rape specification under R.C.M. 907, because of improper referral by the convening authority.  Accordingly, we find that the defense was prepared for the Article 32, UCMJ, investigation and trial, and asked relevant questions in support of their trial strategy.
  

CONCLUSION

We hold that the performance of the civilian and military trial defense counsel was not deficient.  The record shows a defense team that ably represented appellant at the Article 32, UCMJ, investigation and throughout the trial, executing a sound strategy in support of appellant’s innocence as to the rape allegation.  Appellant’s conviction for rape was due to the overwhelming evidence against him and not because of counsel’s performance. 

  
The findings of guilty and the sentence are affirmed.

  
Senior Judge MERCK and Judge CURRIE concur.
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MARY B. DENNIS







Deputy Clerk of Court

� Appellant was also convicted, consistent with his pleas, of adultery, and contrary to his pleas, of indecent assault, both in violation of Article 134, UCMJ.  However, both findings were dismissed for multiplicity prior to commencement of the sentencing phase of the trial.





� The DuBay military judge concluded that appellant was afforded effective assistance of counsel at his court-martial. 





� Specialist B also testified, at the DuBay hearing, that the victim told her that this bruise was the result of a soldier biting her during a consensual sexual act, which we interpret to mean sexual intercourse.  However, a review of the medical history reported by SPC R, at the time of the medical examination relative to the incident involving appellant, indicates that her most recent coitus was two and a half months prior to the alleged rape.





� According to one witness, the lighting in this room was bright enough to allow one to read a newspaper.





� We also note that appellant did not raise the issue of ineffective assistance of counsel in his three-page handwritten letter presented as part of his post-trial matters to the convening authority.  Although his attorney, who was a different attorney than his trial attorney, raised it, the ineffectiveness issues he raised were that trial defense counsel pled appellant guilty without a pretrial agreement and that a more successful defense would have been lack of penetration. 
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