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MEMORANDUM OPINION

-----------------------------------------
CANNER, Senior Judge:


Appellant was originally court-martialed at Fort Rucker, Alabama in 1995.  His approved sentence included a dishonorable discharge,
 confinement for ten years, and forfeiture of all pay and allowances.  On review under Article 66, Uniform Code of Military Justice, 10 U.S.C. § 866 [hereinafter UCMJ], this court set aside the findings of guilt on five of the seven specifications and reduced the confinement component of appellant’s sentence to six years.  United States v. Weisbeck, 48 M.J. 570, 577-78 (Army Ct. Crim. App. 1998).  On further review, our superior court reversed the conviction entirely, holding that the military judge abused his discretion in denying the defense a continuance to secure the presence of Dr. Mikkelsen, an expert witness, and authorized a rehearing.  United States v. Weisbeck, 50 M.J. 461, 466 (1999).

A full rehearing was conducted at Fort Leavenworth, Kansas in March 2000.  A general court-martial composed of officer members convicted appellant, contrary to his plea, of taking indecent liberties with and committing an indecent act upon M.T., a 12-year-old boy, by fondling his penis, in violation of Article 134, UCMJ.  The members acquitted appellant of a similar fondling of M.T.’s 15-year-old brother, R.B.T., alleged to have occurred on an earlier date.  The members sentenced appellant to a dishonorable discharge, confinement for two years, and forfeiture of all pay and allowances.  The convening authority approved the adjudged sentence from the rehearing and directed that appellant be credited with 1,327 days of confinement previously served incident to his original court-martial.

In this Article 66, UCMJ, appeal of the rehearing, appellate defense counsel assert six assignments of error.  In addition, appellant personally raises matters pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We have carefully considered all of these issues and find them to be without merit.

We specified the issue of what, if any, relief appellant is entitled to since the post-trial confinement credit exceeds the sentence to confinement approved on rehearing.  We will grant appellant an administrative monetary credit to be applied against his approved sentence of total forfeitures.


Appellant was confined from 1 December 1995 to 19 July 1999 (1,327 days) pursuant to his original court-martial.  The approved rehearing sentence, however, included only two years or 730 days confinement, thereby generating 597 days of excess confinement credit.


Our superior court, in United States v. Rosendahl, 53 M.J. 344 (2000), recently provided guidance on the application of credits for punishments imposed at an earlier court-martial.  The court noted that 

in the related area of pretrial confinement, the Manual for Courts-Martial has adopted certain equivalencies to provide meaningful credit for improper pretrial confinement.  RCM 305(k).  Where the credit due for improper confinement exceeds the amount of confinement that had been adjudged, credits awarded under RCM 305(k) “shall be applied against hard labor without confinement, restriction, fine, and forfeiture of pay, in that order, . . . .”

Id. at 347.  The court concluded that “[s]imilar considerations should govern application of credits for punishment imposed at an earlier court-martial. . . .”  Id.  Therefore, we will apply 597 days of excess confinement credit against appellant’s sentence to forfeitures.

Before we can apply this credit, however, we must first determine exactly what forfeitures are available for offset.  Appellant suffered total forfeitures from 19 August 1996 (the date of the convening authority’s action on the original court-martial)
 through, according to appellant, 30 June 1999 for a total of 1046 days of forfeitures.  See Brief on Behalf of Appellant in Response to Specified Issue at 2 n.1.  Applying the approved rehearing sentence of two years confinement to the date appellant actually began serving confinement pursuant to his original court-martial (1 December 1995), he would have been released no later than 30 November 1997.
  Therefore, forfeitures would have been imposed for the period of 19 August 1996 (date of action) through 30 November 1997, for a total of 469 days.  Since forfeitures, in fact, were imposed for 1046 days, rather than just the 469 days authorized by the rehearing, there are 577 days of excess total forfeitures.  We presume these forfeitures for 577 days have been or will be restored to appellant pursuant to Article 75(a), UCMJ.  Thus, our calculations leave us with 469 days of authorized total forfeitures against which to apply excess confinement credit.

R.C.M. 305(k) states one day of confinement is equivalent to one day of total forfeiture.  We will direct an appropriate administrative credit against the sentence to 469 days of total forfeitures in our decretal paragraph.  We also note that this credit against forfeitures leaves appellant with 128 days of excess confinement credit  (1,327 days of confinement previously served minus 730 days confinement from the rehearing sentence and 469 days of forfeitures authorized on rehearing).  As the only remaining component of appellant’s sentence is a dishonorable discharge, appellant is not entitled to further relief.  See R.C.M. 305(k); Rosendahl, 53 M.J. at 348.

The findings of guilty and the sentence are affirmed.  An administrative credit of 469 days of total forfeitures will be applied against the forfeitures affirmed by this court.


Senior Judge MERCK and Judge CURRIE concur.







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

�  Appellant, although a warrant officer, was not commissioned and therefore is eligible for a dishonorable discharge rather than a dismissal.  Rules for Courts-Martial [hereinafter R.C.M.] 1003(b)(8)(A) and (B).





�  At the rehearing, the defense secured the presence of and consulted the same Dr. Mikkelsen (R. 110-111) whose absence led to our superior court’s reversal of the original Fort Rucker conviction.  The defense, however, did not call Dr. Mikkelsen or any other expert witness at the rehearing.





�  The automatic forfeiture provisions of Article 58b, UCMJ, and the current version of Article 57(a)(1), UCMJ, (stating that the effective date for application of forfeitures is the earlier of the date of the convening authority’s action approving the sentence or 14 days after the date sentence is adjudged) do not apply to appellant’s original court-martial because his offenses occurred in 1995, before the articles’ 1 April 1996 effective date.  Pub. L. No. 104-106, Title XI, §§ 1121 and 1122, 110 Stat. 462 and 463 (1996); see also United States v. Gorski, 47 M.J. 370, 372 n.2 (1997).





�  See Army Reg. 633-30, Military Sentences to Confinement, para. 2e (28 Feb. 1989).  We will not speculate as to what “good conduct time” credit or “extra good time” credit appellant may have earned while incarcerated, as excess confinement credit should be applied only against appellant’s approved sentence.
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