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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

OLIVER, Chief Judge:


A military judge, sitting as a general court-martial, tried Appellant on 29 May and 17 and 18 July 1998.  The military judge convicted Appellant, pursuant to his pleas, of making a false official statement and the unpremeditated murder of his wife, in violation of Articles 107 and 118, Uniform Code of Military Justice, 10 U.S.C. §§ 907 and 918.  The military judge sentenced Appellant to confinement for life, reduction to pay grade E-1, forfeiture of all pay and allowances, and a dishonorable discharge.  

On 23 December 1999, the convening authority approved the sentence as adjudged and, except for the dishonorable discharge, ordered it executed.  However, pursuant to his obligations under a pretrial agreement, the convening authority suspended all confinement in excess of 40 years for the period of the actual confinement served plus 6 months.  The convening authority also deferred automatic forfeiture of Appellant’s pay and allowances and then waived automatic forfeitures in favor of his son for a period not exceeding 6 months after the date of the action.  Finally, the convening authority suspended all adjudged forfeitures for a period of 6 months from the date of the action. 

This case is before us for a second time.  We originally affirmed the findings and the sentence in an unpublished decision on 19 December 2002.  United States v. Forrest, No. 200000133 (N.M.Ct.Crim.App. 19 Dec 2002)(unpublished op.).  On 21 January 2003, Appellant filed a Motion to Reconsider, along with a Supplemental Brief and Assignment of Errors.  The brief raised a total of eight errors that had not been addressed in the original brief of 25 April 2002.  On 28 January 2003, this Court granted the motion in part, agreeing to reconsider its original decision based on Supplemental Assignments of Error VI, VII, and VIII.  Court Order of 28 Jan 2003.  In that order, we also responded briefly to Appellant's five other supplemental assignments of error.  Id.       

We have again carefully reviewed the record of trial, these three new assignments of error, and the Government’s response.  We again conclude that the findings and sentence are correct in law and fact.  However, we find that Appellant's two trial defense counsel failed to provide him, in a timely manner, with a copy of the record of trial and the staff judge advocate's recommendation (SJAR), or otherwise involve him meaningfully in the submission of clemency materials to the convening authority prior to the convening authority taking his action.  We find that these failures worked to Appellant's prejudice.  We will provide appropriate relief in our decretal paragraph.  We will now discuss each of Appellant's Supplemental Assignments of Error VI, VII, and VIII in the order in which he raised them.

Illegal Pretrial Confinement and Denial of Access to Legal References to Assist 

in His Own Defense

Appellant contends that he spent his entire 137-day period of pretrial confinement under conditions that made it oppressive and illegal.  Moreover, he argues that during this entire period he was denied access to a law library to assist in his own defense, thus infringing on his rights to due process.  Under the decision of our superior Court in United States v. Suzuki, 14 M.J. 491 (C.M.A. 1983), Appellant contends that he is now entitled to three-for-one credit against his sentence.  We disagree.

Issues of unlawful pretrial confinement present mixed questions of law and fact that we review de novo.  United States v. McCarthy, 47 M.J. 162, 165 (1997).  We note that Appellant did not raise the issue of oppressive conditions at all before or during his trial.  Nor did he complain, either to his command or to the military judge, about his lack of access to legal-reference materials.  That provides a strong indication that Appellant and his trial defense counsel did not consider the conditions of his confinement to violate his constitutional, statutory, or regulatory rights.  United States v. Huffman, 40 M.J. 225, 227 (1994); see McCarthy, 47 M.J. at 166 ("few people keep silent when they have cause to complain . . . .").  Moreover, as a general rule, failure to raise such issues at trial waives them on appeal.  See Rule for Courts-Martial 905(e), Manual for Courts-Martial, United States (1998 ed).  

Our superior Court has stated it "will not invoke waiver [in pretrial punishment cases] unless there is an affirmative, fully developed waiver on the record."  Huffman, 40 M.J. at 227; see also United States v. Youngman, 48 M.J. 123, 129 (1998).  We note that there was no such affirmative waiver in this case.  Moreover, Appellant argues that his trial defense counsel was deficient in not raising the issue of illegal pretrial punishment at his court-martial.  See United States v. Straight, 42 M.J. 244, 251 (1995).         

Even though we find that Appellant did not affirmatively waive this issue, we nonetheless conclude that he has no grounds for relief.  Assuming compliance with an accused's due process rights, the Government may detain an accused to ensure his presence at trial.  Moreover, it may subject such an accused to the restrictions and conditions of the detention facility "so long as those conditions and restrictions do not amount to punishment, or otherwise violate the Constitution."  Bell v. Wolfish, 441 U.S. 520, 536-37 (1979).  Relevant factors for placing an accused in a higher level of security classification include "the seriousness of the charges; the potential for a long sentence; a pattern of poor judgment . . .; the potential threat to families and dependents on base; the safety of the brig staff and the accused; and the risk that he would not be present for trial."  McCarthy, 47 M.J. at 165.  

As this Court has stated before, "[w]e are hesitant to second-guess the decisions of brig personnel, who are required to maintain good order and discipline under difficult circumstances.  Based on their extensive training and experience, we recognize that such personnel are generally much better equipped than are we to make such tough calls."  United States v. Anderson, 49 M.J. 575, 577 (N.M.Ct.Crim.App. 1998).  Indeed, the U.S. Supreme Court has opined that courts should accord correction officials "wide ranging deference in the adoption and execution of policies and practices that in their judgment are needed to preserve internal order and discipline."  Bell, 441 U.S. at 547.  See also Pell v. Procunier, 417 U.S. 817, 827 (1974).   

Appellant's past-midnight allegations that he should not have been subjected to the restrictive conditions the pretrial confinement facility imposed on him does not persuade us that he was subjected to illegal pretrial confinement.  "[I]f a pretrial confinee suffers in silence and, instead, seeks an after-the-fact penalty credit on adjudged confinement as compensation for his suffering, as Appellant has done here, he must carry the additional burden of demonstrating that the condition was, in law, 'punishment.'  See Art. 13, UCMJ, 10 USC § 813; United States v. Huffman, 40 M.J. 225, 227-28 (CMA 1994)."  United States v. Phillips, 42 M.J. 346, 352 (1995)(Wiss, J., concurring).  Even assuming that the gist of Appellant's contentions are true, and that he was kept in a maximum custody status for the entire period of his pretrial detention, we find that, under the circumstances, it was not intended and did not operate as illegal punishment.  

We now turn to Appellant's related complaint that he is entitled to relief against his adjudged sentence, because he did not have access to legal resources during his period of pretrial confinement.  Of course, during this entire period, he had access to two qualified military defense counsel acting on his behalf.  Appellant's importance in the preparation of the defense case was not as a legal research assistant.  Rather, Appellant's value to assist in his own defense was based on his intimate, unique knowledge of the relevant facts of these crimes, his own character, and any sources of helpful evidence, particularly witnesses to testify as to his good character.  In this capacity, he was well-equipped to work with his attorneys to develop the best possible defense strategy.  Although he may have wanted to have access to a law library, it was not necessary given that he had two competent attorneys working on his behalf.  

In Bounds v. Smith, 430 U.S. 817, 829 (1977), the U.S. Supreme Court stated that the right of convicted prisoners to have access to courts required that they have either "adequate law libraries or adequate assistance from persons trained in the law."  Our colleagues on the Air Force Court of Criminal Appeals recently held that even if a law library is unavailable at a brig facility, an appellant is not denied the constitutional right of access to court if he or she is provided with an attorney.  United States v. Carter, 56 M.J. 649 (A.F.Ct.

Crim.App. 2001), rev. denied, 56 M.J. 467 (2002).  Relying on Bounds, the Air Force Court held that, because the appellant had the services of a full-time attorney preparing her appeal, there was no constitutional infirmity, even if she herself had had no access to an adequate law library.  Carter, 54 M.J. at 650.   


Based on our review of the record, Appellant's failure to complain to anyone below, his failure to establish that he was subjected to intentional punishment, the presumption that corrections officials followed appropriate procedures and criteria in making their decisions in this case, and the fact that he was provided with two full-time counsel to assist in preparing his case, we find that Appellant was not subjected to illegal pretrial confinement.  We will deal with his allegation that his trial defense counsel provided inadequate assistance by failing to litigate this matter at trial in our discussion immediately below.

Ineffective Assistance of Counsel during the Trial

In his seventh assignment of error, Appellant and his appellate defense counsel mount a wide-ranging attack on the competency, strategy, and tactics of his two trial defense counsel.  To the extent that Appellant's arguments reiterate contentions this Court dealt with in our earlier opinion, we are unwilling to reopen the discussion.  In particular, we are confident that his pleas of guilty to having committed unpremeditated murder under Article 118(2), UCMJ, and making a false official statement under Article 107, UCMJ, were provident.  We also are confident that the facts of record developed during the court-martial overcame any potential defense to the greater offense.  However, we now consider Appellant's fundamental new contention, that he did not receive effective assistance from his two defense counsel during his court-martial.  


In reviewing allegations of this kind, Appellate courts are to apply a "strong presumption" that a defense counsel provided competent representation at trial.  Strickland v. Washington, 466 U.S. 668, 689 (1984); see United States v. Scott, 24 M.J. 186, 188 (C.M.A. 1987).  In Strickland, the U.S. Supreme Court articulated a two-pronged test that an appellant must meet to establish ineffective assistance of counsel: an appellant must show (1) deficient performance; and (2) prejudice.  Strickland, 466 U.S. at 687.

To meet the first prong, an appellant must show that his attorney "made errors so serious that counsel was not functioning as the 'counsel' guaranteed the defendant by the Sixth Amendment."  Id.  "Broad, generalized accusations are insufficient to satisfy the first prong."  United States v. Key, 57 M.J. 246, 249 (2002).  An appellant must show that his counsel made "specific errors . . . which were unreasonable under prevailing professional norms."  Scott, 24 M.J. at 188 (citing United States v. Cronic, 466 U.S. 648 (1984)).  We are to evaluate acts or omissions that are strategic and tactical in nature in light of the performance ordinarily expected of fallible, imperfect lawyers.  United States v. DiCupe, 21 M.J. 440, 442 (C.M.A.), cert. denied, 479 U.S. 826 (1986), relying on United States v. DeCoster, 624 F.2d 196, 208 (en banc)(D.C. Cir. 1979)(plurality opinion)("The claimed inadequacy must be a serious incompetency that falls measurably below the performance ordinarily expected of fallible lawyers.").  Indeed, as our higher Court has observed,  "[a]cts or omissions by counsel that are strategic or tactical do not lead to a violation of the first prong of the test."  United States v. Curtis, 44 M.J. 106, 119 (1996).  See Strickland, 466 U.S. at 690 (such decisions are "virtually unchallengeable").   

Assuming that he is able to demonstrate one or more serious, specific errors that meet this test, an appellant must then show that "the deficient performance prejudiced the defense.  This requires showing that counsel's errors were so serious as to deprive the defendant of a fair trial, a trial whose result is reliable."  Strickland, 466 U.S. at 687.  

Appellate defense counsel has detailed eight decisions trial Appellant's two counsel made before or during trial that Appellant now contends fell short of the minimum standards of competence laid out in Strickland and its progeny.  After carefully considering the specifics of these claims and the Government's response, we find that there is no basis to overcome the strong presumption of competence.  We note that Appellant has failed to support most of these alleged errors with so much as an affidavit.  

We specifically find that Appellant's trial defense counsel did not provide ineffective assistance by not litigating the issue of illegal pretrial confinement at trial.  Appellant's reliance on United States v. Straight, 42 M.J. 244, 251 (1995), for the proposition that "failure to raise the issue of pretrial punishment comes perilously close to inadequate representation by counsel," is misplaced.  See Appellant's Supplemental Brief and Assignment of Errors of 21 Jan 2003, at 8.  Even assuming, arguendo, that Appellant had complained to his counsel at the time, we find that this would have been a tactical decision by counsel not to raise a losing motion.  Based on the entire record, we are confident that Appellant's two trial defense counsel gave him zealous, professional representation that resulted in a fair trial, one with fully-reliable results.

Ineffective Assistance of Counsel Post-Trial
In an eighth and final assignment of error, Appellant contends that his two trial defense counsel were ineffective in the post-trial processing of his case.  In particular, Appellant contends that, despite his efforts to seek the assistance of his two defense counsel to prepare the best possible clemency package prior to the convening authority's action, his counsel failed to obtain for him a copy of the record of trial and the SJAR in time to help prepare his clemency package.  Moreover, Appellant contends that his counsel failed to involve him in obtaining clemency materials necessary to make the best possible case for relief from the convening authority.  We find merit in various aspects of this assignment of error.

The standard for evaluating claims of ineffective assistance of counsel post-trial is the same as it is before and during trial.  Key, 57 M.J. at 249.  Here also, there is a "strong presumption" that counsel represented an appellant competently during the post-trial phase.  Id. (citing Strickland, 466 U.S. at 689).  Since Appellant is claiming an error connected with a convening authority's post-trial review, we apply a three-step process in determining whether or not he is entitled to relief: "First, an appellant must allege the error at the Court of Criminal Appeals.  Second, an appellant must allege prejudice as a result of the error.  Third, an appellant must show what he would do to resolve the error if given such an opportunity."  United States v. Wheelus, 49 M.J. 283, 288 (1999).

Following our initial review of the latest pleadings that Appellant and the Government submitted, we "determined that Appellant's allegations of ineffective [post-trial] assistance of counsel, if unrebutted, would overcome the presumption of competence."  General Court-Martial Order of 1 Apr 2003 at 1.  We also found that Appellant's allegations of ineffective assistance of counsel had "waived the attorney-client privilege as to matters reasonably related to Appellant's allegations."  Id. at 2.  We requested that Appellant and his counsel submit affidavits with the relevant facts.  Id. at 1.

We have now received the three declarations that we requested.  In addition to the other matters in the record, particularly the clemency request one of Appellant's trial defense counsel submitted on his behalf on 15 December 1999 and the copies of documents Appellant submitted along with his brief on 21 January 2003, we are now prepared to determine whether Appellant is entitled to a new opportunity to submit clemency materials to the convening authority prior to his action.  After careful consideration, we conclude that he is so entitled.

It is evident to the members of this Court, based on declarations of Appellant and both of his defense counsel, and despite his repeated requests throughout calendar year 1999, that Appellant never received a copy of his record of trial prior to the convening authority's action.  See Appellant's faxed memos of 15 Mar 1999 and 21 Dec 1999.  Moreover, it seems apparent that he had still not received the record a year later.  See Appellant's faxed memo of 26 Dec 2000.  There is also compelling, unrebutted evidence that he never received a copy of the SJAR prior to the convening authority's action.  See Appellant's faxed memo of 26 Jan 2000.

Appellant also contends that "[a]t no time prior to, during, or after my court-martial did either of my defense counsel approach me about the submission of clemency matters to the convening authority."  Appellant's Declaration of 14 Apr 2003 at 1, ¶ 2.  Moreover, Appellant argues that, "[i]f given the opportunity, I would have submitted numerous items to the convening authority."  Id. at ¶ 3.    

The associated papers in the record indicate that then-Captain Christiansen, one of Appellant's trial defense counsel, received a copy of the SJAR and the authenticated record on 15 November 1999.  Major Christiansen wrote that he would submit comments or corrections within 10 days; in a subsequent letter dated 23 November 1999, Major Christiansen requested an additional 20 days to submit matters.  Captain Christiansen ltr 5815 DEF/JC of 23 Nov 1999.  He argued:  "This will allow time for Captain Christiansen to mail a copy of the Record of Trial to Major Jackson, lead counsel, in Yuma for review and to contact the accused, Private Forrest who is incarcerated at Ft. Leavenworth."  Id.  The Review Officer approved this request that same day.  Captain Coakley's memo 5800 SJA of 23 Nov 1999.  

Even though then-Captain Christiansen obtained this 20-day extension and then submitted a one-page clemency petition to the convening authority on 15 December 1999, neither defense counsel apparently involved Appellant in the process.  According to a statement Major Christiansen submitted to this Court, Appellant's defense counsel agreed to divide the responsibility of putting together the package: he would "obtain the Pendleton and Leavenworth Brig records showing [Appellant's] good behavior and Major Jackson would obtain letters from family and friends

. . . ."  Statement of Major Christiansen of 28 Apr 2003 at 2.  However, it was apparently not until the day before the final deadline for submitting the clemency package that Major Christiansen became serious about contacting Appellant and Major Jackson for their inputs.  When unable to do so, Major Christiansen simply submitted the best he had, a one-page clemency request containing conclusory statements without a single new piece of supporting evidence.  Although he contends in his clemency letter that Appellant "has been a model prisoner in confinement," Captain Christiansen's ltr 5815 DEF/JC of 15 Dec 1999, ¶ 3, he included no brig records or other documents in the package to document this assertion.    

At least Major Christiansen made some concrete effort on Appellant's behalf.  Despite agreeing that he would do so, Major Jackson apparently did not try at all to obtain letters from Appellant's family and friends.  Maj Jackson certainly did not obtain anything that was included in the clemency package.  In a telephone conversation Major Christiansen initiated with Major Jackson the day after he submitted the one-page clemency package, he explained what he had done and then suggested, "even though it was past the deadline, I believed the convening authority would probably still consider anything [Major Jackson] had prepared if he could get it in that day."  Statement of Major Christiansen of 28 Apr 2003.  Despite his admission in his statement that he had numerous conversations with Appellant "about submitting matters to the convening authority," Statement of Major Jackson of 21 Apr 2003, when Major Christiansen gave him a final chance to submit matters on Appellant's behalf, Major Jackson submitted nothing at all.  

We are also concerned that Appellant never had a meaningful opportunity to review his record of trial or the SJAR.  The trial counsel certified that he examined the record of trial on 3 March 1999 and the military judge authenticated it on 27 July 1999.  Record at 385.  In his statement, Major Christiansen states that he was served with a copy of the record "in November of 1999

. . . ."  Statement of Major Christiansen of 28 Apr 2003.  We have no idea why it took the Government nearly 4 months to serve a copy of the record on Appellant or either of his counsel.  R.C.M. 1104(b)(1) states: "In each general and special court-martial . . . the trial counsel shall cause a copy of the record of trial to be serve on the accused [or his defense counsel] as soon as the record of trial is authenticated."  

Major Christiansen speculates that he "may have been served, instead of Major Jackson, because I was co-located with the Wing SJA and the review shop."  Statement of Major Christiansen of 28 Apr 2003.  But, Appellant had specifically asked the military judge that the Government serve a copy of the record on Major Christiansen.  Record at 385; Appellate Exhibit III.  The fact that Major Christiansen was co-located with the SJA simply made it easier for the Government to deliver the record to him.

For his part, Major Jackson states that he did not receive a copy of the record of trial until 6 days after the date of the convening authority's action.  Statement of Major Jackson of 21 April 03.  He contends that, because Appellant "had asked me so many times for his record of trial (both orally and in writing) that on the day I received it, 29 December 1999, I directed my staff to copy and mail it to him immediately and wrote Mr. Forrest a letter telling him the ROT was on the way."  Id.  He continued: "I was surprised when Mr. Forrest later claimed that he did not receive it.  I knew for a fact that copies were made and that the package was sent out.  I witnessed this being done.  When Mr. Forrest much later alleged that he did not receive the record of trial, my staff and I assumed that he was telling the truth and speculated that one of my Lance Corporals inadvertently sent the record to Major Christiansen, co-defense counsel.  Major Christiansen does not recall this happening.  I cannot be sure either way."  Id.  A copy of a letter attached to the record supports Major Jackson's contention that he wrote Appellant a letter telling him that a copy of the record was on its way and enclosing a copy of the SJAR.  Major Jackson's ltr of 28 Dec 1999.  The record contains nothing from Appellant, until December 2000, to indicate that he had not received the record or was dismayed that he had had no opportunity to submit a more comprehensive clemency package. 

Although Major Christiansen contends that he faxed his request, the approval, and the SJAR "that same day [23 November 1999]," and then submitted a clemency package 20 days later, he apparently did not contact Appellant or call Major Jackson for copies of any letters he had been able to obtain "from family or friends and [] discuss the package" until a few days before the deadline.  As a result, then-Captain Christiansen submitted on Appellant's behalf a one-page clemency package that fell far short of what Appellant now argues he wanted to submit.  In a memorandum Appellant faxed to Major Jackson on 26 December 2000, Appellant states that he had not yet seen the record of trial or the SJAR and he had not had the promised opportunity of "working together on 1105 matters" or preparing a "letter of clemency."  Appellant's memo of 26 Dec 2000 at 1-2.  Indeed, he contends that he had never even seen what Major Christiansen had submitted on his behalf, but only learned of it in the reference the convening authority made in his action.  Id.
   

Of course, we cannot reconstruct precisely all that happened in the post-trial processing of this case.  In reaching a decision, however, we do not think that it would be helpful to order a DuBay hearing to have a military judge sort out what happened based on in-court testimony.  Instead, we simply conclude that we have serious, well-founded reservations that Appellant received his post-trial rights and the zealous, timely, and professional post-trial representation to which he, and all appellants, are entitled.  Whether it was the fault of the trial counsel and his staff, for failing to provide Appellant and/or his counsel with a copy of the record of trial for nearly 4 months after authentication, or the fault of his counsel and their support personnel for failing to get Appellant a copy of the documents to which he was entitled, we find that someone other than Appellant dropped the ball on getting him a copy of the record of trial in a timely manner.  

With respect to the SJAR, we find that either or both of Appellant's defense counsel, or their staffs, failed to ensure that Appellant received a copy prior to the convening authority's action.  With respect to Appellant's clemency petition, we find that either or both of Appellant's defense counsel, because of misplaced reliance on the other, the press of other matters, procrastination, or otherwise, failed to meaningfully involve Appellant in constructing the best possible package.  In short, Appellant's defense counsel let him down.
 

Applying the two-pronged Strickland test, we conclude that Appellant has demonstrated to our satisfaction: (1) deficient performance on the part of his trial defense counsel; and (2) that he suffered prejudice as a result.  See Strickland, 466 U.S. at 687.  The prejudice that he suffered is that his clemency package was not as strong or comprehensive as it would have been had Appellant's trial defense counsel involved him meaningfully in preparing it.  

Moreover, in applying the three-part Wheelus test, we conclude that Appellant has: (1) alleged errors over which we should properly take cognizance; (2) alleged prejudice as a consequence of these errors; and (3) shown what he would do to remedy the error if given the opportunity.  See Wheelus, 49 M.J. at 288.  We have discussed the first two parts above.  With respect to the third part, Appellant has provided, as an enclosure to his declaration, a "non-exhaustive list" of 65 names of family, civilian friends, and military acquaintances from whom he would like to seek positive clemency materials.  Appellant's declaration of 14 Apr 2003 at 1, ¶ 3b.   In a second enclosure, Appellant has submitted "a sampling of the items I would have submitted to support my clemency request."  Id. at 2, ¶ 3c.  This "sampling" includes two certificates, dated in September and November of 1999, documenting completion of 10 units of correspondence school credit from Emmaus Bible College.  While we have no idea if any of this additional information would have resulted or will result in Appellant receiving additional clemency from the convening authority, we have no trouble at all concluding that it makes some degree of clemency more likely than it was based solely on what Major Christiansen submitted on Appellant's behalf on 15 December 1999.   


This opinion does not mean that, every time an appellant submits an 11th-hour claim that his clemency package failed to comply fully with his desires, he is entitled to a second "bite at the apple."  To prevail on such a claim, an appellant must overcome the "strong presumption" that his trial defense counsel represented him adequately the first time around.  We merely find that, on the specific facts contained in this record, Appellant has done so here.   

Conclusion

Accordingly, we set aside the convening authority's action.  We return the record of trial to the Judge Advocate General of the Navy for remand to an appropriate convening authority to prepare a new convening authority's action.  Prior to the convening authority taking his action, Appellant will have another opportunity to submit matters under R.C.M. 1105 and 1106.  Following the completion of those actions, the record will be returned to this Court for further review pursuant to Article 66(c), UCMJ.    






   For the Court






   R.H. TROIDL






   Clerk of Court     

� The tenor of many of Appellant's letters and memos is one all too common in complaints against lawyers in private practice: My lawyer never returns my phone calls or tells me anything about the status of my case.  In addition to concerns that we have in the performance of others involved in this case, however, we note a pattern of procrastination on Appellant's part, both in working with his trial defense counsel and subsequently with his appellate defense counsel.  





� Of course, Appellant is not completely without fault.  Nothing prohibited him from seeking character statements from family, friends, and military colleagues and submitting them to his defense counsel for inclusion in the clemency package.  He also should have complained of his defective representation much earlier.  We conclude, however, that his culpability does not relieve his two trial defense counsel (and the Government) from doing their jobs properly. 
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