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MEMORANDUM OPINION

-----------------------------------------
JOHNSON, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of willful disobedience of a superior commissioned officer and larceny, in violation of Articles 90 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 890 and 921 [hereinafter UCMJ].  Contrary to his pleas, the military judge convicted appellant of violating of a lawful general regulation, of making a false official statement, and of advocating anti-government and disloyal statements and encouraging participation in extremist organizations while identifying himself as a member of the Army, in violation of Articles 92, 107, and 134, UCMJ.  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for eight months, forfeiture of all pay and allowances, and reduction to Private E1.(

The case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, and the government’s response thereto.  We heard oral argument on 25 August 2004.


In Assignment of Error II, appellant asserts, and the government agrees, that the evidence was legally and factually insufficient to support the finding of guilty of Specification 1 of Charge II (violation of paragraph 4-12b(1), Army Regulation 600-20, Army Command Policy, dated 15 July 1999), by wrongfully attending a Ku Klux Klan rally.  We agree and will grant appropriate relief in our decretal paragraph.  

The finding of guilty of Specification 1 of Charge II is set aside and Specification 1 of Charge II is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for four months, forfeiture of $700.00 pay per month for four months, and reduction to Private E1.  Appellant will be credited with 179 days of confinement credit.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.


Senior Judge MERCK and Judge MOORE concur.  







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( The convening authority’s action failed to credit appellant with 179 days of confinement credit against his sentence to confinement.  We will correct this error in our decretal paragraph.
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