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MEMORANDUM OPINION ON REMAND

--------------------------------------------------
Per Curiam:


On 30 March 1998, the United States Court of Appeals for the Armed Forces set aside our 17 December 1996 decision in United States v. Robinson, ARMY 9301094 (unpub.).  The Court determined that it was appropriate for us to reconsider our decision in light of United States v. Ginn, 47 M.J. 236 (1997) to determine whether a fact-finding hearing is needed to resolve appellant’s claim of ineffective assistance of counsel.  The Court also was not certain whether we had applied the appropriate principles in reassessing the sentence.  See United States v. Jones, 39 M.J. 315 (C.M.A. 1994); United States v. Peoples, 29 M.J. 426, 427-28 (C.M.A. 1990); United States v. Sales, 22 M.J. 305 (C.M.A. 1986).  Consequently, the Court remanded the case to us for further consideration in view of the foregoing.


In our original discussion of the ineffective assistance of counsel issue, we noted that appellant had met his initial heavy burden of overcoming the strong presumption of counsel competence.  United States v. Crum, 38 M.J. 663 (A.C.M.R. 1993), aff’d, 43 M.J. 230 (1995).  Thus, we ordered the trial defense counsel to file an affidavit answering the allegation of ineffective assistance of counsel.  After setting forth the appropriate standard for evaluating ineffectiveness claims, we stated:

Based upon our review of all the matters before the court in regard to the allegations of ineffective assistance of counsel, we are satisfied that counsel’s performance in this case did not fall outside the permissible range.

Robinson, 1996, ARMY 9301094 at 4.  This statement does not clearly indicate whether we engaged in prohibited factfinding in order resolve the issue.  Applying the principles of Ginn, we are satisfied that our analysis of the ineffective assistance issue was correct, and that impermissible factfinding was not required in order to dispose of the issue.  


In reviewing appellant’s court-martial, we concluded in our original opinion that the evidence was factually insufficient under Article 66, Uniform Code of Military Justice, 10 U.S.C. § 866 (1988), to sustain the conviction of forcible sodomy and obstruction of justice.  Consequently, we reassessed the sentence (from a dishonorable discharge, confinement for nine years, forfeiture of all pay and allowances, and reduction to Private E1) and affirmed only so much of the sentence as provided for a bad-conduct discharge, confinement for five years, forfeiture of all pay and allowances, and reduction to the grade of Private E1.  We did not make it clear in the opinion, however, that in reassessing the sentence we had properly applied the principles of Sales and its progeny.  We determined then, and we again find, that a court-martial would have adjudged a sentence of at least that magnitude.


Our determination of factual insufficiency was based on a lack of proof of the “force and without consent” component of forcible sodomy.  The record clearly indicated, however, that appellant, a noncommissioned officer, had engaged in sexual relations that were forceful, degrading, and rough, with a subordinate, in a military warehouse, while they were on duty.  Appellant admitted having sex with the subordinate, but maintained at trial that the act was vaginal sex rather than anal sex.  After the episode and in direct contravention of orders from the unit first sergeant, appellant attempted to get the victim to retract her statements.  

On the basis of this serious misconduct, the record of the accused, and the record of trial as a whole, we concluded that the reassessed sentence was at least what would have been adjudged if the error concerning forcible sodomy and obstruction of justice had not been committed at trial.  In arriving at this conclusion, we did not substitute our judgement for that of the sentencing authority.  We merely recognized that a sentence of at least that magnitude would have resulted, and concluded that the sentence was appropriate.(
SQUIRES, Judge (concurring in the result):


I did not participate in this case’s initial disposition.  Contrary to the view of my brothers, I find, without resorting to post-trial affidavits, that the trial defense counsel was completely competent at every stage of the court-martial process, thus guaranteeing appellant the effective assistance of counsel to which he was entitled.  U.S. Const. amend. VI; Uniform Code of Military Justice,  art. 27, 10 U.S.C. § 827 (1988); United States v. Russell, 48 M.J. 139 (1998); United States v. Fluellen, 40 M.J. 96 (C.M.A. 1994).  Since appellant has failed to show either that his trial defense counsel’s performance was deficient, or that any prejudice flowed therefrom as required by Strickland v. Washington, 466 U.S. 668 (1984); United States v. Scott, 24 M.J. 186 (C.M.A. 1987), I have not resorted to the impermissible factfinding condemned in United States v. Ginn( to resolve the issue.  The record conclusively refutes appellant’s assertion that his counsel was “negligent, unprepared, and unconcerned” and therefore “ineffective.”  See Ginn, 47 M.J. at 248.


From her opening statement to her post-trial submissions, Captain C exhibited both preparedness and tactical trial proficiency in representing a client who, at best, was a noncommissioned officer that delayed his return to his soldiers who were deployed in a field training exercise during the Alaskan winter so that he could selfishly engage in an adulterous liaison with a subordinate soldier.  Captain C had a theory of the case that was supported by each prong of the defense, from cross-examination of the alleged victim to presentation of appellant’s peaceful character.  Trial defense counsel presented evidence and thoughtful argument to show that the intercourse was neither anal nor forced.  Her motion, with legal authority, for a finding of not guilty on the obstruction of justice charge was on the mark.  In short, appellant has pointed to no errors made by his defense counsel which were unreasonable under prevailing norms.  United States v. Cronic, 466 U.S. 648 (1984).  Facts, not speculation or second-guessing, are required to find counsel’s conduct was “below an objective standard of reasonableness.”  Strickland, 466 U.S. at 688.  See also Russell, 48 M.J. at 140; United States v. Weathersby, __ M.J. __, slip op. at 11-15 (Army Ct. Crim. App. 26 May 1998)(Gordon, S.J., dissenting)).


Applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986) to the affirmed findings of guilty, the facts surrounding those findings, and appellant’s record, I am confident that the appellant’s sentence would have been no

less than a bad-conduct discharge, five years of confinement, forfeiture of all pay and allowances, and reduction to Private E1.







FOR THE COURT:







JOSEPH A. NEURAUTER 







Clerk of Court

( We again adhere to the analysis of our 17 December 1996 decision concerning the issues raised through counsel and personally by appellant.  


( 47 M.J. 236 (1997)
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