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SCHENCK, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of indecent acts with a child and indecent liberties with a child, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for three years, and reduction to Private E1.  


On 31 March 2006, this court reviewed appellant’s case pursuant to 
Article 66, UCMJ.  United States v. Gardinier, 63 M.J. 531 (Army Ct. Crim. App. 2006) [hereinafter Gardinier I].  Our court held that the military judge erred by finding the victim unavailable to testify under Military Rule of Evidence [hereinafter Mil. R. Evid.] 804 in violation of appellant’s Sixth Amendment right to confrontation.  We found, however, that the military judge’s error was harmless beyond a reasonable doubt and affirmed the findings of guilty and the sentence.  Id. at 547.

On 6 June 2007, the United States Court of Appeals for the Armed Forces “determined that the following evidence was admitted in error:  (1) [appellant’s 
3 January] 2002 statement; (2) the [3 January] videotape of the [Criminal Investigation Command (CID)] interview with [appellant]; and (3) the statements of KG [appellant’s five-year-old biological daughter] made to Ms. [Valerie] Sievers during the sexual assault examination.”
  United States v. Gardinier, 65 M.J. 60, 66 (C.A.A.F. 2007) [hereinafter Gardinier II].  “In light of this changed evidentiary landscape,” our superior court then set aside our decision and remanded appellant’s case to this court “to conduct an Article 66(c), UCMJ . . . factual sufficiency review and also to consider whether the erroneous admission of KG’s videotaped interview with the civilian authorities was harmless beyond a reasonable doubt.”  Id. at 66-67.  Furthermore, our superior court found that the admission of appellant’s 3 January 2002 statement, the 3 January videotaped CID interview of appellant, and KG’s statements to Ms. Sievers were “errors of [C]onstitutional magnitude”; consequently, this court must also “consider whether those errors were harmless beyond a reasonable doubt.”  Id. at 67.  The case, therefore, is again before the court for review pursuant to Article 66, UCMJ, as limited by our superior court’s decision.

Considering all the evidence properly admitted at trial, the errors enumerated by our superior court, and the “erroneous admission of KG’s videotaped interview with the civilian authorities”, and after conducting an Article 66(c), UCMJ, factual sufficiency review, we find the evidence factually sufficient and the military judge’s errors harmless beyond a reasonable doubt.  Gardinier II, 65 M.J. at 66-67.  

DISCUSSION

Appellant’s 7 January 2002 statement, properly admitted at trial, as corroborated by the many admissible statements of the victim and other witnesses, support the two specifications of which the military judge convicted appellant.  The evidence supports appellant’s conviction for committing an indecent act upon KG by placing his hands on her vagina with intent to gratify his sexual desires between on or about September 1999 and December 1999 (Specification 4 of the Charge).  However, we find insufficient evidence to corroborate appellant’s admission to support a finding of guilty to indecent liberties on 29 December for “shaking his own penis until he ejaculated” (Specification 1 of the Charge).  The evidence does, however, support appellant’s conviction for taking indecent liberties with KG by exposing himself and having her touch his penis, with intent to gratify his sexual desires, on or about 29 December 2001 (Specification 1 of the Charge).  Accordingly, we will dismiss the uncorroborated language from Specification 1 of the Charge and reassess the sentence. 
As our original opinion explained, appellant specifically admits in his            7 January 2002 statement that:
when he showered with KG two times in September 1999,[
] he was “somewhat aroused,” and his penis was “halfway erect” after he touched KG’s vaginal area, but “[i]t had nothing to do with her.”

. . . .

Despite [a different] incident with his five-year-old daughter earlier in 2001 of which appellant was found not      guilty[
] . . . [appellant also admits that] on 29 December 2001, when he had not finished putting on his pants and KG ran out and “noticed [him] still half-naked,” appellant “sat down [and] she noticed [his] penis.”  KG “just reached out and touched it,” and appellant became “sexually aroused after [KG] touched [his] penis.”  She touched his penis for “1-2 seconds.”  Appellant further states his “hand went to [his] penis which ejaculated a little which she noticed,” and “some semen came out and was on the tip of [his] penis.”  When asked if he felt he had done anything wrong pertaining to the matters being investigated, appellant responded, “Yes, I got caught in situations like that.  I didn’t plan for it to happen that way.”  
Gardinier I, 63 M.J. at 534-46.
Despite the “changed evidentiary landscape” due to our superior court’s opinion, the following additional facts presented on the merits remain unchanged from our first opinion and corroborate appellant’s 7 January 2002 admissions.
These offenses came to light when, on 29 December 2001, Mrs. Gardinier went to a friend’s house and left her five-year-old daughter, KG, and one-year-old son with appellant, her husband.  When Mrs. Gardinier returned home, KG excitedly ran up to her mother and told her appellant was “laying naked.”  Mrs. Gardinier then walked KG into KG’s room and asked her if anybody had ever “touched her in her private part.”  In response, KG “opened her underwear to the side,” showed her mother her “private areas,” and said, “Daddy does.”  Mrs. Gardinier confronted appellant who denied the allegation and told her, “If you don’t believe me, you can get the fuck out.”  KG then told her mother “Daddy’s a liar.”  Mrs. Gardinier took KG back to Mrs. Gardinier’s room, asked KG when her father inappropriately touched her, and KG said, “[E]very time [her mother] left” the house.
That same night, Mrs. Gardinier took KG to Evans Army Community Hospital at Fort Carson where a doctor gave KG a regular physical examination. . . .  
After the investigation began, KG attempted to talk to her mother about what Mrs. Gardinier referred to as “Dad’s cooter,” but Mrs. Gardinier changed the subject.  Mrs. Gardinier also testified that after KG was interviewed regarding appellant’s conduct, KG’s behavior worsened.  Specifically, KG became violent towards her mother and younger brother; KG also bit herself.  At trial, Mrs. Gardinier denied KG was developmentally slow for a five-year-old child but said KG had never been tested.
. . . . 
Ms. Freeman, a family friend since 1999, testified on the merits that she moved in with the Gardiniers on 
30 December 2001 when appellant moved out.  Ms. Freeman said after she moved in, her daughter and KG were drawing pictures.  When Ms. Freeman asked what the pictures depicted, KG told her one represented “daddy’s pee pee,” and another picture was “daddy laying on the bed naked.  Mom wearing underwear.”  The military judge stated he would only consider this information to reflect “things . . . a 5-year-old female would not ordinarily have knowledge of,” not for the truth of the matter asserted, and therefore, not as hearsay.  Ms. Freeman also testified that KG was much more aggressive after the 29 December 2001 incident. 
. . . .

At trial, the military judge qualified Mr. Lehman, a Colorado licensed clinical social worker, as an expert in child development and the treatment of sexually abused children. . . . 
Mr. Lehman testified on the merits that during one of his sessions with KG, she told him “about her father making her touch her cooter,” and that “Daddy made her touch his cooter.”  He also noted Mrs. Gardinier’s concern that KG’s behavior had gotten progressively worse after the incident on 29 December 2001, and KG became more aggressive. 
Id. at 532-35.

“To determine whether the [C]onstitutional error was harmless beyond a reasonable doubt we consider the whole record.”  United States v. Othuru, 65 M.J. 375, 378 (C.A.A.F. 2007) (citing Delaware v. Van Arsdall, 475 U.S. 673, 681 (1986)).  As we observed in our original opinion:

the [remaining] additional evidence properly admitted at trial provides “independent evidence which establishes the trustworthiness of the confession.”  United States v. Maio, 34 M.J. 215, 218 (C.M.A. 1992).  The corroborating evidence raises “an inference of truth as to the essential facts admitted in the confession.”  Id. (internal quotations marks and footnote omitted); see Mil. R. Evid. 304(g)(1) (“Quantum of evidence needed. . . . The independent evidence need raise only an inference of the truth of the essential facts admitted.”); United States v. Arnold, 61 M.J. 254, 257 (C.A.A.F. 2005) (inference may come from “very slight” corroborating evidence); Maio, 34 M.J. at 218 n.1 (quantum of corroborative evidence characterized as “slight” or “very slight”).
Gardinier I, 63 M.J. at 546.  In addition, we applied the complete “host of factors” analysis identified by our superior court in Othuru, 65 M.J. at 378, to include, “the importance of the witness’ testimony in the prosecution’s case, whether the testimony was cumulative, the presence or absence of corroborating or contradicting testimony of the witness on material points, the extent of the cross-examination otherwise permitted, and, of course, the overall strength of the prosecution’s case.”  After considering all the properly admitted evidence, balancing the Van Arsdall factors, conducting our Article 66(c), UCMJ, review for factual sufficiency, and considering the military judge’s errors, we find the evidence factually sufficient and the military judge’s errors harmless beyond a reasonable doubt.  See Gardinier II, 65 M.J. at 66-67.  
CONCLUSION
We have considered appellant’s other assignments of error, and those matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), in our review of the record and find them to be without merit.  
The court affirms only so much of the finding of guilty for Specification 1 of the Charge as finds that appellant did, at or near Fort Carson, Colorado, on 
29 December 2001, take indecent liberties with KG, a female under 16 years of age, not the wife of appellant, by exposing himself and having her touch his penis, with intent to gratify the sexual desires of appellant, in violation of Article 134, UCMJ. The remaining findings of guilty are affirmed.     
In light of our decision, we must now reassess appellant’s sentence.  Because we can “reliably determine what sentence would have been imposed at the trial level if the error had not occurred,” we need not order a rehearing on the sentence.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  As directed in United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), “if the court can determine to its satisfaction that, absent any error, the sentence adjudged would have been of at least a certain severity, [then] a sentence of that severity or less will be free of the prejudicial effects of error . . . .”  Id. at 41 (quotation marks and citation omitted).  In curing the errors through reassessment, we must assure the sentence is “equal to or no greater than a sentence that would have been imposed if there had been no error.”  Id. (citing Sales, 22 M.J. at 308); see also United States v. Buber, 62 M.J. 476, 477 (C.A.A.F. 2006).  Under the circumstances of this case, we are confident that a rehearing is not necessary.
Despite our setting aside part of the acts comprising indecent liberties charged in Specification 1 of the Charge, the adjudged sentence was well below the authorized maximum.  Due to the offensive nature of appellant’s conduct remaining in Specifications 1 and 4 — exposing himself and having KG, his biological five-year-old daughter, touch his penis and touching KG’s vagina with intent to gratify his lust or desires — we are secure in our position that the military judge would have imposed a sentence of a certain magnitude had appellant been convicted of the indecent liberties specification as modified and the remaining specification.  In short, the sentencing landscape in this case has not changed dramatically, and we can reliably determine the sentence the military judge would have imposed had appellant’s trial been error free.  

Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of Moffeit, 63 M.J. at 40, 42-44 and Sales, 22 M.J. at 305, to include those principles identified by Judge Baker in his concurring opinion, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for thirty months, and reduction to Private E1.  
Judge COOK and Judge WALBURN concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court
� Our superior court’s opinion did not specifically hold that Ms. Sievers’ notes annotated on the forensic medical examination form during KG’s interview (Prosecution Exhibit 1) were admitted in error.  However, out of an abundance of caution, we will not consider the annotated form. 





� The military judge convicted appellant of Specification 4 but not Specification 3 of the Charge, both alleging appellant committed an “indecent act upon [KG]” by “placing his hands on her vagina” between on or about September and December 1999.  The military judge could not find beyond a reasonable doubt that appellant had the requisite intent concurrent with the act committed for the first shower incident charged as Specification 3 of the Charge.  Nevertheless, as for Specification 4 of the Charge, “the military judge stated appellant ‘was on notice of his proclivities; and allowing it to happen again as charged in Specification 4, I found beyond a reasonable doubt that the requisite intent was concurrent with the acts charged.’”  Gardinier I, 63 M.J. at 537. 





� Similar to his analysis of Specifications 3 and 4, the military judge found appellant not guilty of an earlier incident involving inappropriate contact with KG charged in Specification 2 of the Charge as “exposing his penis and ejaculating in [KG’s] presence” between December 2000 and March 2001.  Appellant, however, in his       7 January 2002 statement admits:    





that between January and March 2001, “while my wife was pregnant[, KG] was in the bedroom watching cartoons, I was in the living room watching TV.  I started to get aroused and quickly relieved myself.  Just as I was finishing up, [KG] ran out of the bedroom and caught me.  She pointed to me and commented that I was peeing.”  Appellant admits he was masturbating and ejaculated on himself and KG “probably did see [him] ejaculate” and she “probably” touched his penis.





Id. at 534.
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