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MEMORANDUM OPINION
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CHAPMAN, Senior Judge:


A military judge convicted appellant, in accordance with her pleas, of absence without leave in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge and reduction to Private E1.  The case is before this court for review pursuant to Article 66, UCMJ.


In a single assignment of error, appellant asserts that errors in the staff judge advocate’s (SJA) recommendation (SJAR) denied appellant a “complete and meaningful clemency review” and asks this court to set aside the initial action of the convening authority and order a new recommendation and action.  Although appellant urges this court to set aside the original action because of multiple SJAR errors, we conclude that only one error warrants relief.  Because the SJA failed to make a recommendation to the convening authority regarding action on the sentence, we agree that a new recommendation and action is required.  We will direct such relief in our decretal paragraph.


Before a convening authority takes action on a record of trial, the SJA provides to the convening authority a written recommendation that includes “such matters as the President may prescribe.”  UCMJ art. 60(d); United States v. Diaz, 40 M.J. 335, 340 (C.M.A. 1994).  One matter that must be included in the recommendation is “[a] specific recommendation as to the action to be taken by the convening authority on the sentence.”  Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(F).  Inexplicably, the SJA failed to comply with this most simple and routine requirement.  Absent the benefit of this essential legal advice, the convening authority is ill-prepared “to decide what action to take on the sentence in the exercise of [his or her] command prerogative.”  R.C.M. 1106(d)(1).  We hold that such an omission is inherently prejudicial.


In regard to the other SJAR errors raised by appellant, we conclude that they do not create a “colorable showing of possible prejudice” that could affect appellant’s opportunity for clemency.  See United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998); see also United States v. Scalo, 59 M.J. 646, 650 (Army Ct. Crim. App. 2003), aff’d, 2005 CAAF LEXIS 149 (C.A.A.F. 2005).  However, because of our decision to return this case for a new recommendation and action, the SJA should take the opportunity to correctly advise the convening authority as to all information contained in the new recommendation.(

We also find that the military judge who conducted appellant’s arraignment, Lieutenant Colonel (LTC) Sposato, did not authenticate that portion of appellant’s record of trial.  “[W]here more than one military judge presides over a single trial, it is the responsibility of each judge to authenticate that portion of the record of the proceedings over which he presided.”  United States v. Martinez, 27 M.J. 730, 733 (A.C.M.R. 1988); R.C.M. 1104(a)(2)(A).  The military judge who completed appellant’s court-martial, LTC Hasdorff, duplicated most of the prearraignment advice made by LTC Sposato.  She did not conduct, however, a new and complete arraignment.  She merely asked if appellant had been arraigned at a previous session and, she asked for his plea.  Therefore, to meet the mandate of R.C.M. 1104(e), the SJA shall obtain the proper authentication of that portion of the record conducted by LTC Sposato, prior to forwarding the new recommendation to the convening authority.


Accordingly, the action of the convening authority, dated 4 November 2004, is set aside.  The record of trial will be returned to The Judge Advocate General for a new recommendation and action by the same convening authority in accordance with Article 60(c)-(e), UCMJ.
Senior Judge HARVEY and Judge CLEVENGER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Our decision will also allow the SJA to issue a corrected promulgating order to reflect the actual plea that substituted “11 March 2004” for “18 March 2004,” and the correct finding regarding the substituted language.
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