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MEMORANDUM OPINION
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CHIARELLA, Judge:


A general court-martial composed of officer and enlisted members convicted appellant, contrary to his plea, of indecent assault, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for 180 days, and reduction to the grade of Private E2.  This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error and the government’s response thereto.

Appellant alleges, inter alia, that the military judge abused his discretion by not permitting the court-martial panel to make its clemency recommendation on the record.  In light thereof, appellant requests that the Court vacate the approved sentence and order a new recommendation by the staff judge advocate that includes the panel’s clemency recommendation and a new action by the convening authority.  For the reasons set forth below, we conclude that the military judge’s decision to preclude the members from making a clemency recommendation contemporaneously with announcement of the sentence was plain error.  Our decretal paragraph orders appropriate corrective action.

FACTS
Appellant was convicted of committing an indecent assault against Private 
(E-2) IM while stationed at Camp Striker, Baghdad, Iraq.  After the presentation of evidence and arguments on sentencing, the military judge gave the panel members his sentencing instructions; the military judge did not, however, provide the court-martial with a sentencing instruction regarding clemency recommendations.
  In due course the members returned and announced the sentence indicated earlier.  Immediately afterwards, the following exchange took place between the president of the court and the military judge:


Pres:  Your Honor?  If it pleases the court, if we are allowed to, we would like to make a recommendation?

MJ:  At this point, that would not be appropriate.  However —

Pres:  Yes, sir. —

MJ:  What I will tell you is that if any individual members wish to make a particular recommendation regarding clemency or something of that nature, you should contact the defense counsel in order to do that.  All right?

Pres:  Yes, Your Honor.

MJ:  What I’d like to advise you is, before I excuse you I need to advise you about one matter.  If you are asked about your service on this court-martial, I remind you of the oath you took.  Essentially, the oath prevents you from discussing your deliberations with anyone, to include stating any member’s opinion or vote, unless ordered to do so by a court.  You may, of course, discuss your personal observations in the courtroom and the process of how a court-martial functions, but not what was discussed during your deliberations.

Appellant’s trial defense counsel did not object to the military judge’s directive to the panel, and the sentencing worksheet does not indicate what recommendation the members intended to make.  The record also does not reflect that any member(s) actually contacted the trial defense counsel regarding a clemency recommendation.  Pursuant to the defense counsel’s post-trial request, the convening authority deferred the appellant’s reduction and automatic forfeitures until initial action, and in that initial action subsequently waived automatic forfeitures for a period of six months.

DISCUSSION

Because trial defense counsel did not object to the military judge’s decision to preclude the panel from making a clemency recommendation on the record in conjunction with adjudging a sentence, we consider any objection now to the military judge’s action to be waived absent plain error.  See Rule for Courts-Martial [hereinafter R.C.M.] 1106(f)(6); United States v. Powell, 49 M.J. 460 (C.A.A.F. 1998).  The plain error standard is met when (1) an error was committed; (2) the error was plain, or clear, or obvious; and (3) the error resulted in material prejudice to the accused’s substantial rights.  United States v. Hardison, 64 M.J. 279, 281 (C.A.A.F. 2007).  The standard of review for determining whether there is plain error is de novo.  United States v. Brooks, 64 M.J. 325, 328 (C.A.A.F. 2007).

“For over [five] decades, the President has provided for, and this Court has recognized, the power of a court-martial to recommend clemency to the convening authority, contemporaneously with announcement of the sentence.”  United States v. Weatherspoon, 44 M.J. 211, 213 (C.A.A.F. 1996).  This is consistent with the long-standing practice in the military service for courts-martial to make recommendations of clemency generally to reviewing authorities, and “‘it is a practice which must be encouraged’ in light of the court-martial’s legal inability, itself, to suspend any or all of a sentence.”  Id., quoting United States v. Doherty, 5 U.S.C.M.A. 287, 291, 17 C.M.R. 287, 291 (1954).  That the court-martial members may collectively or individually, directly or indirectly, recommend clemency to the convening authority after adjournment of the court-martial, see R.C.M. § 1105(b)(2)(D), does not eliminate the authority of members to also recommend clemency contemporaneously with their announcement of the sentence.  The Rules for Courts-Martial also provide that the post-trial recommendation of the staff judge advocate to the convening authority shall include concise information as to, among other things, “[a] recommendation for clemency by the sentencing authority, made in conjunction with the announced sentence.”  R.C.M. § 1106(d)(3)(B).  Quite simply, the goal of encouraging courts-martial to make clemency recommendations is furthered by not restricting when and where such recommendations are made.  

There are also various reasons that court-martial members should make any clemency recommendations on the record with announcement of the sentence, in the same manner as when the sentencing authority is the military judge.  First, by making the clemency recommendation contemporaneously with publishing the sentence, the record of trial will accurately reflect and capture that recommendation.  Second, making the clemency recommendation when all the members are still assembled will aid in ensuring that the announced recommendation reflects the understanding of all members.  Third, the panel members may be reluctant to individually or collectively communicate with the convening authority about any clemency recommendation, especially when, as here, the members were admonished not to discuss their deliberations with anyone, to include stating any member’s opinion or vote.  Fourth, the military judge can aid in determining whether the clemency recommendation is that of but one or more individual members, or a recommendation of the court-martial itself.

The government does not dispute that the military judge’s decision here was in error, or that the error was plain or obvious.  Rather, the government argues the appellant failed to establish the third prong of the plain error analysis—that the error materially prejudiced a substantial right of the accused.  In support thereof, the government’s argument is two-fold: 1) that the government knew what clemency recommendation the court-martial members intended (i.e., a deferral and/or waiver of forfeitures); and 2) the convening authority actually did defer the accused’s reduction and forfeitures, and then waived his forfeitures.  In support of the assertion that the government knew what clemency recommendation the members intended to make, the government submitted an affidavit from the assistant trial counsel who overheard a panel member express a desire that the convening authority waive or defer a portion of the punishment if requested to do so by the accused.  The assistant trial counsel also averred his belief that the speaker here was referring to adjudged reduction and/or forfeitures, and that this conversation occurred in the courthouse, “most likely” after the trial.

In determining whether an error materially prejudiced a substantial right of the appellant, the test for material prejudice is that the appellant must make “some colorable showing of possible prejudice.”  See Powell, 49 M.J. at 463-64; United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998); see also UCMJ art. 59(a).  Here, the decision by the military judge to prevent the members from making a clemency recommendation on the record in conjunction with adjudging a sentence was prejudicial error because the accused’s best hope for sentencing relief is most likely to result from recommendations made by the panel members determined by the convening authority himself as “best qualified” to sit on this court-martial and decide the appropriate sentence.  See United States v. Clear, 34 M.J. 129, 133 (C.M.A. 1992); Art. 25, UCMJ.  Moreover, the government’s assertion that there was no prejudice is based on mere speculation that it knows what clemency recommendation the sentencing authority intended.  While it is possible that the members’ intended clemency recommendation would have yielded no different clemency from that which the appellant did in fact receive (i.e., deferment of reduction and forfeitures, and waiver of forfeitures), that possibility is not an adequate substitute for actually demonstrating a lack of prejudice.  

In sum, we find that the military judge committed plain error when he prevented the court-martial members from making a clemency recommendation on the record contemporaneously with the announcement of sentence.
  See Weatherspoon, 44 M.J. at 213.

DECISION


The action of the convening authority, dated 27 August 2006, is set aside.  The record of trial will be returned to The Judge Advocate General for a new action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.  We order that convening authority to obtain an affidavit from the president of the court detailing what clemency recommendation the members had intended to make at appellant’s court-martial but were precluded by the military judge from doing so.  We also order the preparation of a new recommendation by the staff judge advocate that includes the clemency recommendation of the sentencing authority.

Judge GALLUP and Judge MAGGS concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

� A sentencing instruction on that precise issue does exist in the Dep’t of Army, Pam. 27-9, Legal Services: Military Judges’ Benchbook [hereinafter Benchbook], para. 2-7-16 and -17 (1 July 2003).


� In Weatherspoon, our superior court recognized that the Manual for Courts-Martial provided no guidance on whether a simple majority or supermajority is required in order for a clemency recommendation to become the recommendation of “the court-martial,” and in light thereof, urged the drafters of the Manual to consider recommending to the President an amendment to address this issue.  Weatherspoon, 44 M.J. at 214 n.2.  To date, the Manual still provides no guidance on this issue.  However, the Benchbook sentencing instruction regarding clemency requires the sentencing worksheet to detail the names and number of members who recommended any form of clemency.





� The government also contends that any error was harmless because it was “inconceivable” that the convening authority would have granted further clemency beyond the deferment of reduction and forfeitures and waiver of forfeitures in this case.


� Appellant also alleges that the staff judge advocate’s recommendation failed to advise the convening authority of the panel’s potential clemency recommendation, and that the convening authority’s action and promulgating order fail to properly reflect the one day of confinement credit as found in the addendum.  In light of our above findings and order, we find these other issues are not yet ready for review.
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