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SULLIVAN, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of attempted larceny, conspiracy to commit larceny, making a false official statement (two specifications), wrongful appropriation, and housebreaking (with intent to commit wrongful appropriation), in violation of Articles 80, 81, 107, 121, and 130 respectively, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 881, 907, 921, and 930 [hereinafter UCMJ]. 
 
Although appellant pled guilty to the lesser-included offense of wrongful appropriation for the Specification of Charge III (larceny of military property over $500) and the Specification of Additional Charge II (larceny of military property $500 or less), the military judge convicted appellant, contrary to his pleas, of the greater offense of larceny for both specifications, in violation of Article 121, UCMJ.  In addition, while appellant pled guilty to housebreaking with the intent to commit wrongful appropriation (the Specification of Charge IV), appellant was convicted of housebreaking with the intent to commit larceny, in violation of Article 130, UCMJ.

The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for seven months and reduction to Private E1.  
This case is before the court for review pursuant to Article 66, UCMJ.  Appellant asserts, inter alia, the military judge improperly considered statements made during the guilty plea inquiry in determining his guilt for the offenses to which he pled not guilty.  We agree the military judge erred by considering appellant’s providence inquiry during trial on the merits and find prejudice.
FACTS

Background

After his younger brother’s death in Iraq, appellant, who was by all accounts to that point an outstanding soldier, began the downward spiral that ended in his court-martial.  He attempted unsuccessfully to sell his car, then gave it away and reported it stolen to military police authorities and to the United Services Automobile Association (USAA) insurance company to make a claim for its loss.  Among other offenses, appellant also conspired with Private First Class (PFC) JB to make a second fraudulent insurance claim, this time for PFC JB’s vehicle.  

Providence Inquiry

At trial, appellant pled guilty to the lesser-included offense of “wrongful appropriation of a [government] laptop computer and carrying case on or about 16 November 2004,” in the Specification of Charge III.  The military judge advised appellant his plea to a lesser-included offense could be used to establish certain elements of the charged offense:  
In this case you’ve pled guilty to a lesser-included offense of wrongful appropriation where you’ve been charged with larceny.  There are elements of wrongful appropriation that also apply to [t]he [c]harge of larceny, and the government can use the evidence or the things that you say in your providenc[e] inquiry and the evidence introduced as a part of the providenc[e] inquiry in proving up the charged offense of larceny.”  
Appellant indicated he understood the limited use of his statements made during the guilty plea.  Appellant then described how one night, while he was Acting Motor Sergeant, he gained access to the motor pool by explaining to the gate guards he had to retrieve a packet.  He attempted to enter to the Prescribed Load List (PLL) office where the laptop was stored, but discovered the lock was changed and his key no longer worked.  Appellant used a screwdriver to force open the lock and took the laptop to his apartment.  Appellant claimed in his sworn statement he intended only to borrow the laptop for the weekend so his wife could use it.  
The loss was immediately discovered and an investigation ensued.  When first interviewed by Criminal Investigation Command (CID) agents, appellant lied.  Appellant asserted he did not go into the PLL office when he was in the motor pool the night before and did not know who stole the laptop.  

Case on the Merits
Charge III

With respect to Charge III (larceny of a government laptop and a laptop carrying case), the government case consisted primarily of two witnesses and appellant’s own sworn statements.  
Special Agent Hunt
At trial, Special Agent (SA) Charles Hunt described his interviews of appellant, the two sworn statements appellant made, and the investigation conducted based on those interviews.  In his first sworn statement, appellant denied any involvement in the loss of the laptop, claimed he spent the previous night at his uncle’s house, and provided the address.  Appellant also provided SA Hunt the address where his wife
 lived.  Since the wife’s address was nearer, SA Hunt stopped there first.  Appellant’s mother-in-law gave consent for SA Hunt to search the home.  While he was doing so, appellant’s wife arrived and told SA Hunt appellant spent the previous night at a previously undisclosed third address where appellant rented an apartment.  Appellant’s wife provided directions to that location.  Special Agent Hunt, who was new to the area, could not find the apartment and returned to Fort Bliss where he re-interviewed appellant.  

After being advised of rights under Article 31, UCMJ, and again denying any involvement, appellant confessed to taking the laptop.  Appellant consented to a search of his apartment and escorted SA Hunt there; the laptop was locked in a storage area attached to the rear of the apartment.  Appellant claimed he was going to return the laptop in a couple of days after his wife used it to write a paper for her parole officer.  He planned to smuggle it back into the motor pool in a tire.  

Sergeant R-E
The government also presented a sworn statement by Sergeant (SGT) R-E, who was in the car with appellant when SA Hunt went to execute the search warrant.  At one point, SA Hunt got out of the car to get appellant something to eat at a fast food restaurant, leaving SGT R-E and appellant alone in the car.  Appellant then asked SGT R-E for help.  Appellant denied having the laptop, but stated he had “some weed [marijuana]” at his apartment he was keeping for somebody else and asked SGT R-E to call appellant’s girlfriend so she could retrieve the “weed” before the search of the apartment.  When SA Hall later asked appellant why he made that request, appellant explained he did not have any illegal drugs in his apartment.  Appellant had planned to tell SGT R-E the drugs were in a black case (the laptop carrying case) in the storage shed, so appellant’s wife would get the laptop out of the apartment before it could be found.  Appellant further stated his wife did not know he had the laptop.
Additional Charge II (larceny of military property)
With respect to Additional Charge II, appellant entered a not guilty plea to larceny of numerous items of military property, including body armor, portable water containers, sleeping bags, work gloves, and a variety of tools.
  

During trial on the merits, both SA Hunt and SGT R-E testified they recovered numerous items of military property when they executed a search warrant for appellant’s apartment.  In addition, a supply sergeant with appellant’s unit testified concerning the military nature of the property recovered.  Finally, the government introduced into evidence the stolen property recovered from appellant’s apartment.  A majority of the recovered objects still had markings indicating the property belonged to Headquarters and Headquarters Battery (HHB), 5-52 Air Defense Artillery Battalion. 

At trial, appellant did not contest the items were recovered from his apartment.  Instead, appellant argued those items were not military property, the government could not prove the date of the theft, and their value was indeterminate.  The defense again argued appellant did not have the intent to permanently deprive the military of the property.    

Prosecution Argument

In the government’s argument on findings, the government requested the military judge to “consider all of the evidence in this case”:

[F]irst of all, what we’ve heard the accused say . . . in his providence inquiry.  We’ve heard the accused talk about all of the conscious decisions that he made.  We heard the accused talk about the conscious decisions he made to defraud people.  We’ve heard the accused talk about the conscious decisions he made to make phone calls, pretending to be somebody he wasn’t.  We’ve heard the accused testify about the conscious decisions he made to lie to CID agents, to make false official statements. . . . Having knowledge that he did, in fact, have those items, links up very nicely with what we have heard the accused in his own words say.  That he has shown a pattern of conduct where he has an intent to deceive, an intent to take, and a continuing intent whereby his criminal mind is what drives his actions.

Civilian defense counsel objected:

I am loath to interrupt a closing argument, and I never do that, but this—we appear to have closing argument on charges to which the accused has pled guilty. . . .  There are three issues at play, and I would just object as all of this is irrelevant and established on the record in sworn testimony.  
The military judge overruled appellant’s objection, with emphasis added:

Trial counsel, I think I understand what you’re trying to do.  You’re trying to tie the evidence from the charges that he’s pled guilty to the charges that he’s pled not guilty to in an effort to link those together and have them proved by inference the elements of the charged offenses.  And to that extent, that’s appropriate argument, but I would just urge you to move it along[.] 
The government continued to argue “any of these facts that tend to show a pattern, that tend to show intent by the accused for any prior acts that he’s already pled guilty to are all very relevant.”  Later, defense counsel again objected to government’s argument, “regarding spillover, because he did one thing, he did another thing.”  The military judge directed the government to “avoid any spillover type of argument” and noted, “I’m going to apply the spillover instruction to myself, so--and, of course, counsel’s argument is not facts, nor the law of the case.” (emphasis added).
LAW

 “A guilty plea to a lesser-included offense may be used to establish facts and elements common to both the greater and lesser offense within the same specification.”  United States v. Grijalva, 55 M.J. 223, 227 (C.A.A.F. 2001) (emphasis added) (quotation marks and citations omitted).  However, an accused’s statements “during a guilty plea inquiry on one offense may [not] be used as evidence by the government to prove a greater or separate offense to which the accused has pleaded not guilty.”  United States v. Ramelb, 44 M.J. 625, 629 (Army Ct. Crim. App. 1996).  “[T]he elements of a lesser offense established by an accused’s plea of guilty – but not the accused’s admissions made in support of that plea – can be used as proof to establish the common elements of a greater offense to which an accused has plead guilty.”  Id. (citations omitted); see also United States v. Resch, 65 M.J. 233 (C.A.A.F. 2007); United States v. Davis, 65 M.J. 766 (Army Ct. Crim. App. 2007).

DISCUSSION

The military judge erred in permitting, over defense objection, the government’s repeated references during argument to statements made by appellant during his providence inquiry.  It is clear the military judge’s use of that inquiry went beyond “the facts and elements common to establish both the greater and lesser offense[.]”  He permitted the government to use appellant’s responses to the providence inquiry to establish his intent to permanently deprive in the contested larceny charges.  Grijalva, 55 M.J. at 227-28 (citing United States v. Caszatt, 29 M.J. 521, 523 (C.M.A. 1960)).  A court-martial can only reach a decision based upon properly admitted evidence and the government can only argue based upon that properly admitted evidence.  In this case, the military judge and trial counsel “violate[d] both of these principles.”  United States v. Fletcher, 62 M.J. 175, 183 (C.A.A.F. 2005) (quotations marks and citations omitted).  
Appellee also argues the military judge’s comment stating he would “apply the spillover instruction to himself” demonstrates he only considered properly admitted evidence.
  We are not convinced by this argument on these facts.  Although “[m]ilitary judges are presumed to know the law and to follow it absent clear evidence to the contrary,” the military judge’s ruling on the defense objection to the argument demonstrates the military judge improperly considered appellant’s providence inquiry.  United States v. Rodriguez, 60 M.J. 87, 90 (C.A.A.F. 2004) (citation omitted).  Thus, we cannot rely on the presumption that the military judge “filter[ed] out inadmissible evidence and . . . [did not rely] on such evidence on the question of guilt or innocence.”  United States v. Robbins, 52 M.J. 455, 457 (C.A.A.F. 2000) (citation omitted). 
Error Analysis
As the erroneous use of appellant’s providence inquiry was of constitutional magnitude, we conduct a de novo review of the record to determine whether the error was harmless beyond a reasonable doubt.  United States v. Othuru, 65 M.J. 375, 377 (C.A.A.F. 2007).
  In determining whether the error was harmless, we consider all the circumstances of appellant’s trial.  United States v. Hall, 58 M.J. 90, 94 (C.A.A.F. 2003) (citing Delaware v. Van Arsdall, 475 U.S. 673, 684 (1986)).
Charge III

With respect to the Specification of Charge III (theft of a government laptop), the parties agreed at trial that the only significant contested element was whether appellant intended to “permanently deprive” the government of the laptop.  Essentially, trial on that specification became a credibility determination by the factfinder to decide that issue.  The defense, through appellant’s sworn statement, argued appellant admitted taking the laptop when confronted by CID, however, avowed he intended to return the laptop shortly after its theft.  The government argued, based upon appellant’s history of deceit and the facts surrounding the theft, appellant’s intent to permanently deprive should be inferred from the evidence.
While appellant’s explanation of his intent to “borrow [the laptop] for two or three days, to write a report for my wife’s probation officer” is an unlikely scenario on these facts, it is still a plausible explanation considering the short duration of time before the laptop was recovered.  Given the lack of other corroborative evidence, the government’s use of inadmissible evidence to show a pattern of deceit, the factual circumstances surrounding the theft, and our interest in “preserving the [factfinder’s] core function of making credibility determinations in criminal trials,” we find the erroneous consideration of appellant’s providence inquiry to the greater offense of larceny to be prejudicial.  United States v. Tyndale, 56 M.J. 209, 216 (C.A.A.F. 2001) (quoting United States v. Scheffer, 523 U.S. 303, 312-13 (1998)).  We will remedy the error in our decretal paragraph.
  

Additional Charge II

With respect to Additional Charge II, we find the improper use of appellant’s providence inquiry to be of little “importance . . . in the prosecution’s case.”  Van Arsdall, 475 U.S. at 684.  Appellant acquired a large inventory of military property which was properly seized from the family home.  The government witnesses were able to confirm the seized property was from the motor pool and appellant did not have permission to take those items.  The quantity and nature of the property taken demonstrate the remoteness of the possibility appellant intended to return it:  the property included nine body armor vests, work gloves, and a variety of tools, including socket extensions, a ratchet, and wrenches.  Those items were apparently stolen over a relatively long period of time and stored at the family home.  Quite simply, the evidence against appellant was so “overwhelming and appellant’s defense so [lacking]” as to make the improper use of appellant’s providence inquiry inconsequential.  See United States v. Velez, 22 M.J. 637, 640 (A.C.M.R. 1986).  Therefore, as to Additional Charge II, “we are satisfied that the military judge’s erroneous consideration of appellant’s admissions during the [providence] inquiry 
. . . was harmless beyond a reasonable doubt.”  Grijalva, 55 M.J. at 228.    
Sentence Reassessment
In light of our decision to affirm the conviction for the lesser included offense in the Specification of Charge III (and the excepted and substituted language of the Specification of Charge IV), we must now reassess appellant’s sentence.  “[I]f the court can determine to its satisfaction that, absent any error, the sentence adjudged would have been of at least a certain severity, [then] a sentence of that severity or less will be free of the prejudicial effects of error . . . .”  United States v. Moffeit, 63 M.J. 40, 41 (C.A.A.F. 2006) (quotation marks and citation omitted); see also United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  In curing the errors through reassessment, we must ensure the sentence is “equal to or no greater than a sentence that would have been imposed if there had been no error.”  Id. (citing Sales, 22 M.J. at 308); see also United States v. Buber, 62 M.J. 476, 477 (C.A.A.F. 2006).  If we can “reliably determine what sentence would have been imposed at the trial level if the error had not occurred,” we need not order a rehearing on the sentence.  Sales, 22 M.J. at 307.  

Considering the nature of the remaining findings of guilty and the sentence adjudged at trial, we are satisfied that appellant was not prejudiced as to the sentence and we “perceive no reasonable possibility of benefit to [appellant] by [sending his case back to the convening authority] for reassessment of the sentence.”  United States v. Sims, 57 M.J. 419, 422 (C.A.A.F. 2002) (citation omitted).  Significantly, we note no “relative change in sentencing landscape.”  Moffeit, 63 M.J. at 43 (Baker, J., concurring).  Additionally, the military judge sentenced appellant to a bad-conduct discharge, confinement for seven months, and a reduction to Private E1—a sentence well below the authorized maximum punishment that includes a dishonorable discharge and confinement for thirty-six years.  Appellant’s offenses and the aggravating circumstances remain largely unaffected, although the maximum possible punishment has decreased.
  We are, therefore, confident the military judge would have imposed a sentence of the same magnitude had appellant been convicted of the lesser offense of wrongful appropriation of military property (and housebreaking with the intent to commit wrongful appropriation) at trial.
CONCLUSION

Accordingly, the court affirms the finding of guilty for the Specification of the Charge III and Charge III to the lesser included offense of wrongful appropriation, in violation of Article 121, UCMJ.  The court affirms only so much of the finding of guilty of the Specification of Charge IV and Charge IV as provides for:
In that SPC Alonzo P. Sturino, U.S. Army, did, at or near Fort Bliss, Texas, on or about 16 November 2004, unlawfully enter building number 2629, Headquarters and Headquarters Battery, 5th Battalion, 52d Air Defense Artillery Motor Pool, property of the United States Government, with the intent to commit a criminal offense, to wit:  wrongful appropriation of a laptop computer, therein.

The remaining findings of guilty are affirmed.  We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of Sales, 22 M.J. at 305 and Moffeit, 63 M.J. at 40, 42-44, to include those principles identified by Judge Baker in his concurring opinion, the court affirms the sentence as approved by the convening authority.

Senior Judge HOLDEN and Judge HOFFMAN concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court
� The military judge entered findings of guilty immediately after the providence inquiry and prior to trial on the merits.  Although it was error for the military judge to do so when appellant pled guilty to lesser-included offenses and the government intended to prove the greater offense, this error had no prejudicial impact on the findings or sentence.  See Rule for Court-Martial [hereinafter R.C.M.] 910(g)(2); United States v. Baker, 28 M.J. 900 (A.C.M.R. 1989) (harmless error for judge to enter findings on lesser included offense when he knew the prosecutor intended to present evidence on the greater offense); United States v. Boone, 24 M.J. 680 (A.C.M.R. 1987) (Military judge erroneously entered findings of guilty as to the lesser offenses, but not guilty as to the greater offense.  This error was harmless.).  In this case, the military judge essentially “reconsidered” his earlier findings on the lesser offenses when he entered findings on the greater.  See R.C.M. 924(c).





� There is no difference in the maximum punishment between housebreaking with intent to commit wrongful appropriation and housebreaking with intent to commit larceny under Article 130, UCMJ.  See Manual for Courts-Martial, United States (2005 ed.) [hereinafter MCM], Part IV, para. 56.e. 


� At various points, there are references made to appellant’s girlfriend, fiancée and wife; apparently, all refer to appellant’s wife at the time of trial.


� The military judge found appellant guilty, by exceptions and substitutions, of larceny of some but not all of the listed property of a value under $500, to include:  “9 flak vests, 1 pair of work gloves, 1 pair of rail loading gloves, 1 multi-meter ideal, 1 two inch socket extension, 1 five inch socket extension, 1 ratchet, 1 torque wrench, 1 pair of pruning [shears], and 1 F wrench.” 


� See United States v. Southworth, 50 M.J. 74, 76-78 (C.A.A.F. 1999) (three-pronged test to assess the danger of spillover: (1) whether the evidence of one offense would be admissible proof of the other; (2) whether limiting instruction was given to the fact finder; and (3) whether the findings indicate impermissible crossover); see also United States v. Kerr, 51 M.J. 401, 406 (C.A.A.F. 1999) (applying the spillover principle to the “danger of spillover from evidence of uncharged acts”). 





�  We consider the following factors in our analysis of prejudice for constitutional errors:  “the importance of the witness’ testimony in the prosecution’s case, whether the testimony was cumulative, the presence or absence of evidence corroborating or contradicting the testimony of the witness on material points, the extent of cross-examination otherwise permitted, and, of course, the overall strength of the prosecution’s case.”  United States v. Williams, 40 M.J. 216, 218-19 (C.M.A. 1994) (citing Van Arsdall, 475 U.S. at 684).





� With respect to the Specification of Charge IV (housebreaking with the intent to steal a government laptop) and for the same reasons stated for the Specification of Charge III, we find error with the findings of guilty for housebreaking with the intent to commit larceny and will affirm with the substituted language with the intent to commit wrongful appropriation in our decretal paragraph. 








� Compare MCM, Part IV, para. 46.e.(1)(c) (larceny of military property over $500.00) (The maximum punishment is: “Dishonorable discharge, forfeiture of all pay and allowances, and confinement for 10 years.”), with MCM, Part IV, para. 46.e.(2)(b) (wrongful appropriation of a value over $500.00) (The maximum punishment is: “Bad-conduct discharge, forfeiture of all pay and allowances, and confinement for 6 months.”).  
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