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MEMORANDUM OPINION
----------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

HAM, Judge:

This case revisits the issue of whether a defense counsel provides ineffective assistance of counsel when, after entering pleas of not guilty on behalf of client, counsel concedes guilt during the sentencing proceeding.  Finding no prejudice to appellant, we affirm the findings and sentence.
PROCEDURAL HISTORY

Appellant entered a plea of guilty to absence without leave, in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ]. A panel of officers and enlisted members sitting as a general court-martial convicted appellant, contrary to his pleas, of larceny, forgery, and uttering checks with intent to defraud, in violation of Articles 121, 123, and 123a, UCMJ.  The members sentenced appellant to a bad-conduct discharge, confinement for two years, total forfeiture of pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence but deferred adjudged forfeitures and waived automatic forfeitures for differing amounts of time, directing waived forfeitures be paid to appellant’s son.
Appellate defense counsel initially raised one assignment of error to this court – that appellant’s conviction for uttering checks with intent to defraud was legally and factually insufficient.  Upon our initial review, we specified the following issues:

I.

WHETHER APPELLANT WAS DENIED HIS SIXTH AMENDMENT RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL WHEN, AFTER PLEADING NOT GUILTY, HIS DEFENSE COUNSEL ARGUED DURING SENTENCING THAT:  (1) APPELLANT “LIVED OUT THE FANTASY OF A SOLDIER WHO GOT [AN] INHERITANCE AND WHO HAD MONEY IN THE BANK,” AND;  (2) APPELLANT, “OUT OF DESPERATION,  . . . TOOK A CHECK FROM [HIS ROOMMATE], WROTE IT OUT FOR 300 DOLLARS, AND CASHED IT.”  See United States v. Wean, 45 M.J. 461 (C.A.A.F. 1997).




II.

ASSUMING, ARGUENDO, THAT APPELLANT WAS DENIED EFFECTIVE ASSISTANCE OF COUNSEL ON SENTENCING, WHAT IS THE APPROPRIATE REMEDY?  See United States v. Boone, 49 M.J. 187 (C.A.A.F. 1998).

After receiving the parties’ briefs on the specified issues, we ordered appellant’s trial defense counsel, CPT D, to answer certain questions concerning his representation of appellant.  United States v. Darling, ARMY 20070449 (Army Ct. Crim. App. 5 June 2009) (order) and, after attaching the affidavit to the record of trial, invited the parties to submit additional briefs.  Neither party did so. 
Specifically, appellant did not challenge any of the assertions CPT D made in his  affidavit to this court.
We have now considered the record of trial, appellant’s assignment of error, the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the government’s response, as well as both parties’ briefs on the specified issues and CPT D’s affidavit.  We find all charges and their specifications legally and factually sufficient.  Assuming, arguendo, that CPT D rendered deficient representation, we find no prejudice to appellant and affirm the findings and approved sentence.  Because our decision rests on the first specified issue, we do not address the second specified issue. 
FACTUAL BACKGROUND
The members convicted appellant of uttering thirty-seven checks totaling approximately $14,500 to the Army and Air Force Exchange Service (AAFES) over a period of less than one month with intent to defraud.  In addition, the members convicted appellant of stealing $300.00 from his roommate Private First Class (PFC) RW, by forging one of PFC RW’s checks for that amount.  In a nutshell, appellant’s defense to uttering thirty-seven bad checks was that he believed he was to inherit $25,000.00 from his mother, and further believed that an uncle transferred that same amount of money into appellant’s checking account.  Appellant contended, therefore, that he honestly but mistakenly believed his account would have sufficient funds to cover the checks and, thus, had no intent to defraud.  No transfer of funds ever occurred, and his “uncle” denied a transfer was ever imminent.  As to the theft and forgery from PFC RW, appellant’s defense was that PFC RW owed him $300.00, so PFC RW signed a check and gave it to appellant in order to repay the debt.  CPT D forcefully laid out these dual defenses in his opening statement, he built on them throughout cross-examination of government witnesses and again through the presentation of defense witnesses during the defense case-in-chief.  Defense counsel then wrapped up the theories in his closing argument on findings.
In his opening statement to the members, CPT D characterized the defense theory of the case as a “case  . . . about an uncle who is trying to swindle his nephew out of his inheritance.”  With regard to the larceny and forgery of appellant’s roommates check, CPT D stated the defense theory that the victim, PFC RW, 

owed [appellant] money, and in repayment of the debt, he writes out part of the check, hands it to [appellant] and it’s for 300 dollars, and you will know this because [PFC TN], who was there when it happened, will come in here and tell you that’s exactly what happened.  And you’ll know that that’s what happened, because [appellant’s fiancé, Ms. AV], shortly thereafter, had a conversation when the check bounced with [PFC RW] where [PFC RW] admitted that he wrote the check and he’s back tracking. . . . So [PFC RW] admitted to [Ms. AV] as well that he wrote this check. . . .  And he’s going to come in here and he’s going to say that he never wrote that check . . . .  [PFC RW is] worried and he’s scared and he lies and he’s going to come in here and lie to you . . . . the defense is also confident that you are not going to find [appellant] guilty of the check to [PFC RW] because [PFC RW] gave him that check and gave him permission to deposit it. (emphasis added).
A.  Appellant’s Defense to Uttering Thirty-Seven Checks with Intent to Defraud

CPT D zealously presented a mistake of fact defense concerning the thirty-seven checks the government alleged appellant uttered with intent to defraud through both cross-examination of government witnesses as well as presentation of defense witnesses and other defense evidence.  The government admitted appellant’s two sworn statements to agents of the Criminal Investigation Command (CID) during its case-in-chief.  According to appellant, his “uncle,” RS, told him that he “was to receive an inheritance from [my mother] . . . and that [RS said he] was going to transfer the funds to my account . . . . so I gave [RS] all my account information so he could send it.  So I was under the assumption that I had the money being put into my account and so I went off and started buying things.”  Appellant stated that RS never told him when the inheritance would be deposited into appellant’s account but that RS did say appellant should “keep checking [his] account or that [RS] would notify [appellant] when he had deposited the money.”  Finally, appellant stated that he did not know if there were sufficient funds in his bank account to cover the checks he was writing, but he “was under the assumption there was.”
The government called RS as a witness in its case-in-chief.  RS testified that when appellant’s mother died, “there was no estate” and that she died intestate.  RS paid appellant’s mother’s rent and food the last several months of her life, as she was essentially destitute, and he paid for her cremation because no other family member would pay for it.  RS further testified that he never told appellant he would receive an inheritance “because there wasn’t one,” and he never asked appellant for his bank account information to deposit inheritance cash into appellant’s account.

Defense witnesses included appellant’s estranged wife and a great aunt who raised appellant as her son.  Both witnesses supported appellant’s claim in his sworn statement that he expected an inheritance from his mother.  The same witnesses established that the details of the supposed inheritance were sketchy, at best.  Neither the amount of the inheritance nor the timing of its passing were ever defined.  For example, appellant’s estranged wife testified that, even though appellant’s mother had no property or money, and in fact was evicted because she was unable to pay her rent, at some time three years or so before her death “she said something about [appellant] was supposed to get money . . . after she died as an inheritance,” and that although there was no amount discussed, “it was supposed to be quite a bit.”  Both appellant’s estranged wife and great aunt testified that RS was “a liar,” and “absolutely not a truthful person,” respectively. 
B.  Appellant’s Defense to Larceny and Forgery of His Roommate’s Check   
CPT D also zealously defended against the charges concerning appellant’s larceny of $300.00 from his roommate, PFC RW.  The government alleged appellant committed the larceny by taking one of PFC RW’s checks and forging it while PFC RW was on leave.  PFC RW testified that upon return from leave, he checked his bank balance and it was negative.  He examined his checkbook and noticed that, although he had never written a check on the account, one of the checks was missing.  PFC RW confronted appellant, who initially denied cashing a check without PFC RW’s permission.  Upon confronting appellant a second time, appellant told PFC RW that “he’s going to pay me back the next day,” but appellant did not pay PFC RW back. 

PFC RW denied signing the check or writing anything on the check.  PFC RW specifically denied that he authorized appellant “at any point to take that check,” or that he gave appellant “authorization to use [his] checks,” or that he gave appellant the check at issue.  PFC RW also specifically denied admitting to appellant’s fiancé, Ms. AV, that he wrote the check.

The defense challenged PFC RW’s testimony both through cross-examination of PFC RW as well as presentation of testimony from witnesses called in the defense case-in-chief.  Specifically, the defense called PFC TN as a witness on the merits. PFC TN testified that he saw PFC RW sign a check and hand it to appellant.  PFC TN further testified that PFC RW’s reputation is that he is “dishonest.  A not very truthful person,” especially when dealing with “financial transactions.”  In addition, the defense called appellant’s fiancé, Ms. AV, who testified that appellant gave her the check from PFC RW to cash, which “bounced” after it was deposited.  According to Ms. AV, she called and spoke to PFC RW who told her that he had enough money in his account to cover the check, and he would get her “paperwork” to prove that the check “had cleared his bank.”  Ms. AV testified she was “surprised” when PFC RW later contended the check was stolen.
C.  CPT D’s Closing Argument

In his closing argument, CPT D boiled the case against appellant concerning the thirty-seven checks written to AAFES down to “one thing . . . whether or not [appellant] thought that money was in his account, and he did. . . .  [T]he point here is not whether or not there was an inheritance, whether or not he actually received an inheritance, the point here, the fact to consider is what he believed.  That’s what this case is about.”  Further, defense argued that when appellant started to write checks “[h]e thought the money was in the bank.”
As to the allegation that appellant stole from PFC RW, CPT D argued simply that PFC RW “is lying about that check.” 
Members, you could see it.  He was fidgety.  Couldn’t sit still.  Couldn’t even look you in the eye.  He was uncomfortable.  It was like pulling teeth because he knew he was lying because he’s dug in and he doesn’t have a choice because if he admits to it now, he made a false allegation and it’s going to come down around him.  If he stays the course, he can fly back to Iraq and maybe it will all go away.

He’s lying.  [PFC TN] saw him sign that check and hand it to [appellant].  And it was for repayment of the debt.  He saw this with his own eyes, and the government wants to make him into a liar.  They really do.  But what motive would he have to lie? 
. . . .

Who has the motive here to lie?  Not PFC [TN].  [PFC RW] has the motive to lie.  He’s trying to protect himself. . . .  You cannot convict [appellant] of this offense.  You cannot convict him of forgery.  You cannot convict him of larceny.  [PFC RW] gave him that money and he’s lying about it now . . . .  Don’t find him guilty of the [PFC RW] check offense because [PFC RW] is lying.  He gave [appellant] that money. (emphasis added).
The members rejected appellant’s defense and convicted him of all contested charges and their specifications.

D.  The Accused’s Unsworn Statement and CPT D’s Sentencing Argument 
In his unsworn statement in sentencing, appellant said the conviction made him “[u]pset, I mean, I honestly didn’t do what I did purposely to defraud anybody.  I was under the assumption I had money coming.  I was trying to take care of my family.” (emphasis added).  After discussing his family and other issues, appellant ended his unsworn statement as follows:  
Basically, I honestly did not mean to defraud the Army or be put into that position where the Army would think that I did that and it wasn’t in my intentions to do anything - I mean this was my life. I worked hard to get into the military and this is what I wanted to do to take care of my family.  I do apologize. (emphasis added). 
Trial counsel argued and requested a sentence including, inter alia, confinement for five years.  CPT D’s argument on sentence began thusly:

For those last couple weeks in May and that first week in June, 2006, the accused lived out a fantasy.  He lived out the fantasy of a soldier who got in [sic] inheritance and who had money in the bank.  More money than he could even keep track of, and he embraced this fantasy and he went to AAFES and he started buying things for his apartment.  He started buying luxury items, and as this fantasy played itself out, he continued to go back to AAFES.  He hadn’t woke up from the dream, and he kept going back and getting more items, more merchandise, cash, and check after check, check after check, the fantasy played itself out.  And when it was all said and done, when it stopped in June, he had acquired 14 to 15 thousand dollars of debt by walking into AAFES and taking merchandise out of the store that he had no way to pay for.
He had dug himself so deep into a whole [sic] that he grew desperate.  And he had no money, and he was in debt, and they were going to start allotments.  They were going to start taking the debt back so they could make restitution. Because of that, out of desperation, he took a check from [PFC RW], wrote it out for 300 dollars, and cashed it in partial repayment of the debt [PFC RW] owed him anyway, but he did it without permission because he was desperate.  Because he had embraced this fantasy, and he had done the wrong thing, and he had walked in and out of AAFES for about a month cashing all these checks and dug himself into a hole.

Private Darling did the wrong thing, and for that he needs to be punished.

. . . .
He didn’t go and rob some poor soldier.  The soldier he did take from was PFC RW, who already owed him money anyway and, of course, it wasn’t right for him to write that check.  Of course it wasn’t right for him to take it without permission.

. . . .

The defense agrees that the accused needs to be punished.  He does.  And he needs to go to jail.  He needs to go to jail and he needs to think about what he did every day, all day long. He needs to atone for what he did, but at some point that has to end.  It has to end. (emphasis added).
CPT D argued that confinement for one year was appropriate or, as he put it “enough of this young man’s life.”  As stated earlier, the members sentenced appellant to, inter alia, confinement for two years. 

E. CPT D’s Affidavit

In response to our order, CPT D provided an affidavit answering several questions.  CPT D represented that he consulted “generally” with appellant prior to his sentencing argument.  CPT D “explained that since the panel convicted [appellant] we would need to shift gears a little bit . . . we should respect the panel’s verdict and avoid any direct attacks on the findings or insinuation that the panel got it wrong because the panel would likely take offense to such an attack, and the resulting sentence would probably be higher.”  Defense counsel averred that appellant “was in agreement” on the matter.  Defense counsel characterized his argument concerning the thirty-seven bad checks as “not conced[ing] that [appellant’s] actions were purposeful.  Rather, the sentencing argument simply characterized [his] mistake of fact as a fantasy.”  


We asked CPT D what he was “trying to achieve in the sentencing argument,” and how “the sentencing argument fit within the overall case strategy.”  He responded basically in three parts.  First, he addressed the overall “purpose of the sentencing argument” as trying “to obtain the lowest possible sentence.  It would have been unwise to impeach the panel’s verdict.”  According to CPT D:

I witnessed a couple similar cases with the same court-martial panel where the accused denied culpability.  The military judge advised the panel on mendacity, and the members delivered higher sentences.
Second, CPT D amplified his strategy concerning the thirty-seven bad checks. 

Moreover, the panel just convicted [appellant].  The panel did not find a mistake of fact.  Indeed, they totally disagreed with my take on the case and found [appellant] guilty as a matter of law.  I needed to preserve what little credibility I had left with the panel so they would fully consider our sentencing case.  Thus, in my argument, I aimed to walk the line between impeaching the panel’s verdict and an outright concession of guilt.  I attempted to convey that we respected the panel’s finding of guilty but weave the theme of mistake of fact into mitigation.  That is why I chose the word “fantasy.” . . . [a] mistake of fact is kind of a fantasy.  Without conceding intent, I argued that PV2 Darling made such purchases under the impression that he had money in the bank militated against a high sentence.
Third and finally, CPT D addressed his sentencing argument concerning the larceny and forgery of PFC RW’s check:

I also tried to walk the line with the forgery offense by arguing that the check was in satisfaction of a debt.  I did not contradict our merits case by stating that [appellant] took a check and wrote it out for 300 dollars.  [Appellant] never denied writing out the check.  Our position was that his roommate signed the instrument and allowed [appellant] to fill in the amount portion of the check.  The sentencing argument fit within the overall case strategy because it was consistent with our theme while respecting the panel’s verdict. (emphasis added).
LAW AND DISCUSSION
A military accused is entitled under the Constitution and Article 27(b), UCMJ, to the effective assistance of counsel.  United States v. Scott, 24 M.J. 186, 187-88 (C.M.A. 1987) (citing Strickland v. Washington, 466 U.S. 668 (1984)).  To establish a successful claim of ineffective assistance of counsel, an appellant must demonstrate (1) that his counsel’s performance was deficient, and (2) that his counsel’s deficient performance resulted in prejudice.  Strickland, 466 U.S. at 687.  
In order to demonstrate deficient performance, “an appellant must show that counsel’s performance fell below an objective standard of reasonableness – that counsel was not functioning as counsel within the meaning of the Sixth Amendment.”  United States v. Davis, 60 M.J. 469, 473 (C.A.A.F. 2005) (citing United States v. Terlep, 57 M.J. 344, 349 (C.A.A.F. 2002)).  Because our review of counsel’s performance is “highly deferential and is buttressed by a strong presumption that counsel provided adequate professional service . . . appellant’s burden is especially heavy on this deficiency prong.”  Id. (citations omitted).  In order to demonstrate prejudice, “[t]he defendant must show that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.  A reasonable probability is a probability sufficient to undermine confidence in the outcome.”  Strickland, 466 U.S. at 698.  A showing of such prejudice “indicate[s] a denial of a fair trial or a trial whose result is reliable.”  Davis, 60 M.J. at 473 (citing United States v. Dewrell, 55 M.J. 131, 133 (C.A.A.F. 2004)).
The Strickland test for ineffective assistance of counsel applies to all phases of the court-martial, including sentencing.  United States v. Alves, 53 M.J. 286, 289 (2000).  “We may address these prongs in any order we choose, because Appellant must meet both in order to prevail.”  United States v. Green, 68 M.J. 360, 362 (C.A.A.F. 2010) (citations omitted).  We review ineffective assistance of counsel claims de novo.  Id. (citations omitted).
A. Whether CPT D’s performance was deficient

In United States v. Wean, 45 M.J. 461, 463 (C.A.A.F. 1997), our superior court stated that 

in general, when an accused has consistently denied guilt, a functional defense counsel should not concede an accused’s guilt during sentencing, not only because this can serve to anger the panel members, but also because defense counsel may be able to argue for reconsideration of the findings before announcement of sentence.

Wean involved a conviction for indecent acts with a child under sixteen years of age.  Id. at 462.  The “clearly deficient” statement at issue was defense counsel’s concession in his sentencing argument that appellant was suffering from “‘an illness of the mind [which] compelled him to do these things. . . .’ This comment was directly contrary to appellant’s insistence upon his innocence.”  Id. at 463.  


The Court of Appeals for the Armed Forces (CAAF) later noted that Wean was “of limited applicability” because Wean is premised on an invalidated provision in the Manual for Courts-Martial [hereinafter MCM], a provision that once permitted court members to reconsider findings after they were announced.  United States v. Anderson, 55 M.J. 198, 202 (C.A.A.F. 2001).  See Rule for Courts-Martial 924(a).
  At the time of appellant’s trial, the law permitted members to reconsider a finding only “before such finding is announced in open session.”  Id.

In addition, since our superior court decided Wean, the Supreme Court has ruled that, at least in a capital case, counsel’s performance is not automatically deficient when, after consultation with an unresponsive client, counsel concedes guilt in the merits portion of the trial and “decide[s] to focus on the trial’s penalty phase, at which time counsel’s mission is to persuade the trier that his client’s life should be spared.”  Florida v. Nixon, 543 U.S. 175, 191 (2004).  Further, CAAF has noted that “federal courts have consistently held that conceding guilt to one count of a multi-count indictment to bolster the case for innocence on the remaining counts is a valid trial strategy which, by itself, does not rise to the level of deficient performance.”  United States v. Larson, 66 M.J. 212, 218 (C.A.A.F. 2008) (citations and internal quotations omitted) (finding no prejudice to appellant assuming deficient performance for failure to consult with appellant prior to conceding guilt in argument to one of the offenses charged).  Cf. United States v. Garcia, 59 M.J. 447, 450 (C.A.A.F. 2004) (finding counsel provided deficient performance when he advised appellant to testify in his defense and admit guilt without informing him “of the range of options open to him” and without “obtaining the client’s fully informed consent as to which path to follow”).

We distinguish Larson and Nixon from the facts here.  An informed concession of guilt “from the get-go,” may be a tactically sound decision in order to build credibility with the fact-finder as to those offenses to which an accused continues to deny guilt or, as in Nixon, to “home in, instead, on the life or death penalty issue.”  Nixon, 543 U.S. at 189.  Similarly, we do not believe a defense counsel runs afoul of Wean where he acknowledges that the members’ or the military judge’s finding is contrary to a client’s earlier plea of not guilty, or even passively accepts those findings that necessarily exclude facts put forth by the defense on the merits.  See United States v. Thompson, 69 M.J. 516, 518 (A.F. Ct. Crim. App. 2010).
In this case, however, appellant pled not guilty and specifically continued to maintain his innocence during his unsworn statement – at least with regard to uttering thirty-seven checks with intent to defraud.  In addition, unlike an informed concession of guilt on findings, here CPT D maintained throughout the merits that PFC RW, the government’s primary witness on the stolen check offense, perjured himself when he testified that he did not sign a check and give it to appellant, and then forcefully argued that the members should believe the defense eyewitness’ in-court testimony that PFC RW did sign a check and give it to appellant.
Although Wean may be of “limited applicability” for the reasons CAAF noted in Anderson, our superior court has not overruled Wean; thus, it still binds us.  Moreover, even if the defense tactic of conceding guilt in sentencing following a guilty verdict by the fact-finder does not per se constitute deficient performance, it will not be a reasonable defense tactic in every case.  There is a distinction to be drawn between acknowledging the trier of fact’s guilty findings following a plea of not guilty in a manner which neither challenges the verdict nor outwardly maintains an accused’s innocence and a concession of guilt by the defense counsel like CPT D did in this case.  Defense counsel’s affidavit convinces us he did not appreciate the distinction.
During sentencing proceedings, CPT D completely abandoned the contentions he maintained throughout the merits portion of the trial, and he argued that appellant “took a check from [PFC RW], wrote it out for 300 dollars, and cashed it in partial repayment of the debt [PFC RW] owed him anyway, but he did it without permission because he was desperate,” that appellant “did the wrong thing, and for that he needs to be punished. . .” and, “of course, it wasn’t right for him to write that check.  Of course it wasn’t right for him to take it without permission.”  CPT D further conceded that appellant “needs to go to jail.  He needs to go to jail and he needs to think about what he did every day, all day long.  He needs to atone for what he did.” (emphasis added).
While we could accept CPT D’s “fantasy” argument regarding the thirty-seven bad checks as not necessarily a concession that appellant intended to defraud, defense counsel’s position is further complicated by his insistence at trial that appellant was also innocent of the lesser-included offense of dishonorable failure to maintain sufficient funds.  The lesser offense requires a “grossly indifferent attitude toward the state of one’s bank account and just obligations,” an element apparently satisfied when an accused’s beliefs are grounded in “fantasy.”
We cannot accept CPT D’s contention that he “did not contradict [the] merits case by stating that [appellant] took a check and wrote it out for 300 dollars.  [Appellant] never denied writing out the check.”  CPT D challenged PFC RW’s credibility on cross-examination, presented eyewitness testimony that PFC RW signed the check and gave it to appellant, and contended that PFC RW lied under oath about the matter.  Even if this statement were not troubling, CPT D completely contradicted the defense case on the merits by conceding in his argument on sentencing that appellant “did it without permission because he was desperate . . . .” and “of course, it wasn’t right for him to write that check.  Of course it wasn’t right for him to take it without permission.”  There is no way to square these statements in argument with CPT D’s contention on the merits that “[PFC RW] gave him that money and he’s lying about it now. . . .  Don’t find him guilty of the [PFC RW] check offense because [PFC RW] is lying.  He gave [appellant] that money.”  
We are at a loss as to how this tactic could possibly “preserve what little credibility [CPT D] had left with the panel so they would fully consider [appellant’s] sentencing case.”  On the contrary, we believe it is much more likely that this tactic damaged counsel’s credibility and, as in Wean, “was directly contrary to appellant’s insistence upon his innocence.”  See Wean, 45 M.J. at 463.  The law in this area is in a state of flux, however, so we will assume arguendo that CPT D’s performance was deficient and proceed to our analysis of prejudice.
B. Prejudice

Even assuming arguendo that CPT D provided deficient performance in his sentencing argument, appellant is not entitled to relief unless he meets Strickland’s second prong, by demonstrating that there is a “reasonable probability that . . . the result of the proceeding would have been different.  A reasonable probability is a probability sufficient to undermine confidence in the outcome.”  Strickland, 466 U.S. at 694.  Appellant has failed to establish prejudice.  

We reach this conclusion primarily for the following reason:  appellant faced a maximum sentence, inter alia, of confinement for 51 years and six months; the trial counsel argued that the members should sentence appellant inter alia, to confinement for five years.  The adjudged sentence nonetheless included confinement for two years, closer to defense counsel’s recommendation for confinement for one year and significantly less than the authorized maximum.  Accordingly, the “record does not reveal that [the members were] perceptibly swayed by defense counsel’s concessions.”  See United States v. Quick, 59 M.J. 383, 386-87 (C.A.A.F. 2004) (finding no prejudice where defense counsel conceded the propriety of a dishonorable discharge where the record did not reflect the client’s wishes).  “To the contrary, in the face of trial counsel’s argument that [appellant] be confined for [five years], the [members] appear[] to have exercised independent judgment in determining an appropriate sentence.”  Id.
Additionally, the members recommended “that the convening authority direct a discretionary allowance to the service member’s dependant [sic] in an amount to be determined by the convening authority for up to six months.”  In light of the members’ recommendation to the convening authority which tempered the effect of their adjudged sentence, it appears unlikely CPT D’s performance prejudiced the members against appellant.
We are fully confident that appellant received a fair trial, including a fair sentencing proceeding, and that the result in both the findings and sentencing case is reliable.  Our full confidence in the outcome of the case is not undermined even if we assume trial defense counsel’s performance was deficient.  Accordingly, appellant is not entitled to any relief.
Conclusion

We find appellant has not carried his burden of demonstrating the prejudice prong of the Strickland test for ineffective assistance of counsel.  Additionally, we have considered appellant’s original assignment of error, as well as those matters raised personally by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  Accordingly, the findings and sentence are AFFIRMED.

Chief Judge TOZZI and Senior Judge JOHNSON concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court 
�  Judge HAM took final action on this case prior to her permanent change of duty station.


�  The 2005 edition of the MCM was effect at the time of appellant’s trial in 2007.
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