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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

HARRIS, Judge:

A military judge, sitting as a special court-martial, convicted Appellant, pursuant to his pleas, of an unauthorized absence, wrongful appropriation of a motor vehicle, and wrongfully making and uttering a check with intent to defraud (13 specifications), in violation of Articles 86, 121, and 123a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 921, and 923a.  On 5 December 1997, Appellant was sentenced to confinement for 45 days, a $1,200.00 fine, and a bad-conduct discharge.  In an undated action, the convening authority (CA) approved only so much of the sentence as provides for confinement for 30 days, a $1,200.00 fine, and a bad-conduct discharge and, except for the bad-conduct discharge, ordered it executed.  In accordance with the terms of a pretrial agreement, the CA was to have suspended confinement in excess of 30 days for a period of 12 months from the date of trial.

After carefully considering the record of trial, Appellant's four assignments of error, the Government's answer, and the Government’s Motion to Attach Document, we conclude that the findings and the sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of Appellant was committed.  See Arts. 59(a) and 66(c), UCMJ.  However, we have determined that Appellant is entitled to some relief on the sentence due to excessive post-trial delay.

Post-Trial Review Delay


In Appellant’s first assignment of error, he asserts that he was denied speedy post-trial review of his court-martial, where the Government’s gross negligence in failing to forward the record of trial and related documents to this Court with reasonable diligence resulted in his case not being docketed with this court until 1,643 days after trial in a 70-page guilty plea case.  Appellant avers that this Court should exercise its powers under Article 66, UCMJ, and disapprove the bad-conduct discharge.  We agree that the lengthy, unexplained post-trial delay was unreasonable, such that Appellant is entitled to sentence relief.  We shall provide appropriate relief in our decretal paragraph.  Art. 66c, UCMJ.

The following timeline illustrates the extent of the delay in Appellant's case:

Date

   Action


                 Total_Days_Elapsed

05 Dec 1997  Court-Martial adjourned

09 Jan 1998  Authentication by military judge
  (   35 days)

01 Sep 2000  Decommissioning of  USS MOORE
  (1,001 days)

12 Jun 2001  Certified copy of record delivered (1,285 days)



   to Commander, Naval Surface Force, 

             Pacific Fleet






27 Nov 2001  Staff Judge Advocate’s             (1,453 days)



   Recommendation (SJAR)

03 Dec 2001  SJAR served on Defense Counsel
  (1,460 days)

02 Jan 2002  Clemency Matters received by CA
  (1,490 days)

XX XXX 2002  undated CA’s Action 

03 Jun 2002  Record received at NAMARA
          (1,643 days)

A military appellant has a right to timely review of the findings and sentence.  United States v. Williams, 55 M.J. 302, 305 (2001); United States v. Tucker, 9 C.M.A. 587, 589, 26 C.M.R. 367, 369 (1958).  In order to obtain relief as an error of law under Article 59(a), UCMJ, however, Appellant must show actual prejudice in addition to unreasonable and unexplained delay.  United States v. Jenkins, 38 M.J. 287, 288 (C.M.A. 1993).

Assuming arguendo that there has been unreasonable and unexplained delay, Appellant has failed to show any evidence of actual prejudice.  Our superior Court recently concluded that this court may grant sentence relief for unreasonable and unexplained delay under Article 66(c), UCMJ, even in the absence of actual prejudice.  This court is "required to determine what findings and sentence 'should be approved,' based on all the facts and circumstances reflected in the record, including the unexplained and unreasonable post-trial delay."  United States v. Tardif, 57 M.J. 219, 224 (2002).  But our superior Court also noted:

[Defense] counsel at the trial level are particularly well-situated to protect the interests of their clients by addressing post-trial delay issues before action by the [CA] . . . .  Appellate relief under Article 66(c) should be viewed as the last recourse to vindicate, where appropriate, an appellant’s right to timely post-trial processing and appellate review.

Id. at 225.


As we consider Appellant’s record and allied papers, we see no evidence whatsoever of any specific complaint to the military judge, staff judge advocate (SJA), or CA regarding post-trial processing delays.  We also observe that Appellant has made no claim of prejudice in his brief.  Nonetheless, after careful review of the record in light of our authority and responsibility under Articles 59(a) and 66(c), UCMJ, we find that an unexplained delay of this magnitude in the post-trial processing of a 70-page uncontested guilty plea case is clearly a sufficient basis for affording Appellant some relief for the post-trial processing delays that occurred in his case.  We therefore decide to grant relief on this ground and will reassess the sentence in our decretal paragraph.2  

____________________________

2 We have considered our colleague's comprehensive concurring/dissenting opinion, in which he argues that Appellant should receive no relief at all based on this, unreasonable and, for the most part, unexplained delay.  We find that the Government's delay in this case so violated Appellant's right to a timely review that we do not find it appropriate to affirm the entire sentence adjudged and approved below.  That is what Article 66c, UCMJ, requires of us.  Tardif, 57 M.J. at 224.  The list of adverse consequences our respected colleague articulates will hardly result due to the minor relief we find to be appropriate in this case.

Deficient Convening Authority’s Action

A.  Deferred Confinement


In Appellant’s summary second assignment of error, he asserts that the CA erred in his action when he failed to note that the confinement deferred pursuant to the pretrial agreement was rescinded effective the date of the CA’s action.  Appellant avers that this Court should order that the promulgating order reflect that the deferred portion of the sentence was rescinded as of the date of the CA’s action.  We disagree.
The CA’s action fails to specify the deferment of the suspended portion of Appellant’s confinement.  However, there is no ambiguity requiring corrective action, because the pretrial agreement called for the deferment of the suspended portion of confinement until the CA’s action.  The CA disapproved the period of confinement in excess of what was provided for in the pretrial agreement, and there is no claim or evidence that Appellant spent more time in confinement than was appropriate.  Therefore, there was no error in the CA’s action.  In any event, were this Court to find error, it was harmless.

B.  Undated Action


In Appellant’s summary third assignment of error, he complains about the lack of a date on the CA’s action and the failure of the record to include his clemency request.  It is this Court’s opinion that the omission of the date of action is a scrivener’s error and had no impact on Appellant’s post-trial rights.  See generally United States v. Mark, 47 M.J. 99, 101 (1997)(holding the presumption of regularity attached to routine administrative acts by military officials).  There is no evidence the CA acted prematurely or without providing Appellant time to participate in the post-trial process.  In fact, Appellant submitted a request for clemency that was considered by the CA prior to taking action.  See Government Motion to Attach Document of 17 Apr 2003; CA’s Action undated at 3.  The failure of the record to include Appellant’s clemency request was resolved by the Government’s Motion to Attach Document of 17 April 2003, and is moot.  Accordingly, we decline to grant relief.

Defective Staff Judge Advocate’s Recommendation


In Appellant’s summary fourth assignment of error, he asserts that the SJAR was defective when it failed to summarize his service record as required by R.C.M. 1106(d)(3)(c).  Appellant avers that this Court should provide sentence relief by disapproving the bad-conduct discharge.  We disagree.

The SJAR properly contains a “summary of the accused’s service record.”  R.C.M. 1106(d)(3).  Included in the SJAR in Appellant’s case are the length and character of Appellant’s service, awards and decorations in the form of a sea service deployment ribbon, and a record of two previous non-judicial punishments, both for larceny, all in concert with the requirements of R.C.M. 1106(d)(3)(C).  There are no requirements that an SJAR contain any more than what is actually summarized in Appellant’s SJAR, or that the SJAR get its contents from any particular source.  Appellant complains of the source of the summarized service record in the SJAR but provides no evidence of what portions, if any, of his service record are not included in the SJAR.  Thus, there is no error in the SJAR.  Even if what Appellant complains of were to be found to be error, that error is harmless.  Accordingly, we decline to grant relief.  

Conclusion

Accordingly, we affirm the findings and only so much of the sentence as provides for 30 days confinement, a $600.00 fine, and a bad-conduct discharge.


Chief Judge OLIVER concurs.

VILLEMEZ, Judge (concurring in part and dissenting in part):

     While I concur in the majority’s resolution of Assignments of Error II, III, and IV, and the affirmance of the findings, I dissent from their resolution of Assignment of Error I and the relief granted by the majority.  For the reasons detailed in my concurring/dissenting opinion in this Court's recent decision United States v. Jones, as summarized and highlighted herein, I do not believe that the post-trial-processing delay--under the circumstances of this case--warrants any relief.  United States v. Jones, No. 200100066 (N.M.Ct.Crim.App. __ May 2003)

(unpublished op.).  I would affirm the sentence as approved on review below.

"Fundamental Fairness"

One of this Court’s responsibilities is to ensure "due process" ("fundamental fairness") in the post-trial processing of courts-martial.
  The evaluation of whether a procedure complies with the concept of "fundamental fairness" is not an exact science.  In almost every case, to a large extent, the final determination will be fact-driven, as those "facts" are interpreted by the individuals sitting in these Chambers on any given day.  This Court, however, should strive to develop an analytical process that comes as close as possible to the desirable goals of clarity and consistence in its decisions regarding issues of post-trial-processing delay.

Proposed Post-Trial-Processing-Delay Analytical Framework

     The objective is to create an analytical framework that will ensure "fundamental fairness" and "meaningful access."  The genesis and nature of the "right" to a timely and meaningful review and post-trial processing of one's court-martial--as discussed in depth in the Jones case cited above--when juxtaposed with that of the Naval Service's military mission, allows significant leeway in developing a procedure that incorporates concern and respect for all relevant interests.  The high state of professional integrity in the Naval Service--in an environment that encourages, if not demands, the gentleman's and gentlewoman's practice of law, where professionalism and civility coexist--allows us the legitimate presumption that those responsible for post-trial processing of courts-martial will work each case in a fashion that is "timely" and "reasonable" for that particular case, given an appropriate setting of priorities and the prioritizing of available assets.

     This basic presumption, however, may be met and, perhaps, overcome by any one of four ways: (1) by any evidence of a malicious or intentional delay in the processing of a particular case by an accountable party; (2) by the questionably-long post-trial-processing delay preventing, in some specific manner, the appellant from obtaining a "meaningful" review of her or his court-martial; (3) by the presentation by the appellant of some actual, articulable, specific, and verifiable personal prejudice caused or being caused by the post-trial-processing delay; or (4) by shock-the-conscience-of-the-Court circumstances in a given case.

     The real key to this determination is the presentation of evidence of an appropriate level of articulable prejudice suffered by the appellant as a result of post-trial-processing delay of his or her court-martial.  Thus, given proper notice by the appellant of existing or evolving prejudice, the Government should take care to document and include in the record an explanation of the reasons or justification for the time consumed in processing that particular case, because--given the assertion of prejudice caused by the time it took to get the case here--this Court will exam the issue very closely, to determine whether the delay, in fact, was reasonable under the particular circumstances present.

     This procedure provides notice to the Government as to those cases in which an extra effort needs to be made to account for processing time, while it is still practical to do so.  This is opposed to the alternatives of either trying to keep track of the reasons for the post-trial milestones in every case, which will turn out to be an unnecessary effort in most cases, or being tempted to "gundeck" a timeline long after the fact, when the issue is raised at the appellate-review level.2
     Finally, by the provisions of Art. 66(c), UCMJ, as discussed by our senior Court in United States v. Tardif, 57 M.J. 219, 220, 223-24, this Court has the authority to grant relief without a showing of prejudice.  This ultimate safety net to ensure that "justice" is done in a given case only will be used, however, as our senior Court eloquently phrased the principle in Tardif, "as the last recourse to vindicate, where appropriate, an appellant's right to timely post-trial processing and appellate review."  Id. at 225.

Prejudice: The Talisman of Relief

Notice of Prejudice

     An appellant may suffer two types of prejudice due to post-trial-processing delays: (1) that which hampers her or him in the preparation or execution of defense-related activities; or (2) that which affects an appellant personally.  In the infrequent circumstance that a rehearing of some type is required and "unreasonable" post-trial-processing delay demonstratively has hampered the appellant's ability to present relevant and significant matters in her or his own behalf, the appellant, normally, will be granted some form of relief, whether or not the appellant provided notice of suffered prejudice prior to making the assertion at the appellate-review stage.  If, however, the appellant fails to provide prior notice of a claim of some type of personal prejudice--such as difficulty in obtaining employment of choice due to a lack of finality in her or his case--making that claim for the first time at the appellate-review level, this Court would not likely grant any relief.

     "Proper" notice of the appellant's perceived prejudice has to be in some form of "official" notification, in that it must be of a nature to reasonably inform or put the Government on notice of the suffered or on-going prejudice resulting from the post-trial-processing delay.  Most commonly, it could be contained in a communication from the appellant's defense counsel to the convening authority.  If personally done by the appellant, however, it must be directed to someone in a position of authority, such as a commissioned officer, or a very senior enlisted member of the command or unit, such as the Command Master Chief in a Navy command or the Sergeant Major in a Marine Corps unit.  A letter or phone call to a junior member of the command will not suffice to trigger the notice trip wire.

                   Framework Considerations 

     All parties--including the Government, as well as the appellant--have an interest in the validation and finality of a court-martial, and all presumably will work towards those twin goals in a reasonable manner, given the specific circumstances currently confronting the command and individuals involved in the post-trial processing of a particular case.  Quite frankly, the appellant has had his or her "day in court" and, presumably, was convicted only after a timely and proper trial.  Unfortunately for the appellant, there are a number of adverse consequences that come with the circumstance of a criminal conviction.  Not getting a DD-214 and, thus, finally severing all ties with the military, as quickly as she or he might like, may be one of those circumstances.

                    Waiver and Forfeiture

     Due to the nature of the issue of post-trial-processing delays and the amorphous nature of the possible resulting prejudice, both of a personal and of a legal nature, that may develop anywhere along the timeline of the post-trial evolution, it is not possible to establish a bright-line rule of waiver or forfeiture.  Additionally, the duties and responsibilities of this Court under the provisions of Article 66(c), UCMJ, negate any absolute requirement for prior, timely notice of prejudice.   

     Thus, an appellant can assert post-trial-processing-delay prejudice for the first time at the appellate-review level, and the issue, technically, will not be considered as either waived or forfeited.  Such an action, however, as noted above, will make the resolution of the issue in the appellant's favor much more difficult.  The issue should be surfaced and presented as early as possible.  As our senior Court offered in Tardif:

     [W]e note that counsel at the trial level are particularly well-situated to protect the interests of their clients by addressing post-trial delay issues before action by the convening authority. Trial counsel can ensure that the record contains an explanation for what otherwise might appear to be an unreasonable delay. Defense counsel can protect the interests of the accused through complaints to the military judge before authentication or to the convening authority after authentication and before action. After the convening authority's action, extraordinary writs may be appropriate in some circumstances.

Id. at 225.

Appropriate and Meaningful Relief

     While the path set out in this proposed analytical framework does not easily lead one to the promised land of sentence relief, when it does so lead, the sentence relief granted should be both appropriate and meaningful.  Anything less will serve to devalue the significance of an appellant's right to enjoy "fundamental fairness"--as that principle is defined and discussed both within this opinion and in Jones as cited above--in the post-trial processing of her or his court-martial.  The purpose should be to provide proper relief to the appellant commensurate with the "right" violate, not to "punish" or fine the Government for its apparent dereliction. 

                 Analytical Framework Summary 

     The primary point is that Navy and Marine Corps attorneys and their staffs, even those primarily assigned to military-justice billets, may have other duties and responsibilities that demand their time and attention at the expense of working on a post-trial-processing matter.  In placing priorities and weighing the cost and benefits, I believe the appropriate balance generally is struck.  While the Naval Service leadership could assign more attorneys full-time to military-justice matters at all levels and stages of the process, in order to absolutely ensure the "right" of every convicted servicemember to a timely review and post-trial processing of her or his court-martial, that, realistically, will not happen; nor should it.

     The military-justice system in this Country is front-loaded, to provide an accused with professional assistance and the full protections of his or her rights in every case, at no cost to the accused, with an emphasis on the timely adjudication of alleged offenses.  Post-trial rights and benefits are automatic, generous, guaranteed, and, generally, free of charge.  As long as no malice is involved, if, for all the reasons already cited, there is, at times, less emphasis on speedy processing of cases post-trial, it will be viewed as: a perhaps unfortunate by-product of the nature of the "right" involved;3 a result of the demands of the military mission; based on available and prioritized assets; or as one of the adverse consequences of being convicted of a crime.

     The purpose of this proposed analytical structure is an attempt to provide a simple, clear, straight-forward, common-sense-friendly approach to a most difficult issue.  It is not intended, nor should it be read, as providing any type or form of an excuse or a justification for denying--due to carelessness, laziness, or a lack or failure of professional effort--a servicemember the timely and truly meaningful post-trial processing of her or his court-martial.  Any one of these inexcusable cardinal sins will cause this Court to take swift and significant corrective action.  Again, the beating heart of this proposed framework is the professional integrity of all those who have duties and responsibilities in the process.

Application Of The Facts Of This Case To The

Analytical Framework

     Applying the facts of this case to the proposed analytical framework, no relief is warranted in this case for post-trial-processing delay.  While the majority opinion believes there "is clearly a sufficient basis for affording Appellant some relief for the post-trial processing delays that occurred in his case," after applying the analytical framework I proposed above, I do not agree, based on the specific facts of this case.

     There is no evidence that the delay was the result of a malicious or intentional delay by an accountable party in the post-trial processing of the case.  I do no believe that the delay, in any specific manner, has or will prevent the appellant from obtaining a "meaningful" review, either by the convening authority or upon appellate review.  The appellant has not alleged any specific, verifiable personal prejudice caused by the delay in the review of his criminal conviction.  Finally, again based on the specific circumstances of this case, my conscience is not "shocked" by the delay in this case.

     In a petition dated 31 December 2001, the appellant's defense counsel, who was assigned to assist him in post-trial matters, made an impassioned plea for clemency for her client.4  She makes several assertions that might be considered to evidence prejudice suffered by the appellant, due to the lengthy delay in the post-trial processing of his court-martial.  Initially she laments her inability to actually get into contact with the appellant, suggesting that this is the result of the long post-trial-processing delay.  Not being able to directly contact the appellant, she states: "Due to the lengthy amount of time between the adjudged sentence and the Convening Authority's action, SR Hurd has effectively lost the opportunity to submit matters on his own behalf or his family's behalf."  Petition for Clemency of 31 Dec 2001 at 1.  Later on in the letter, the counsel--in trying to convince the convening authority that it is in the best interests of all concerned to end the post-trial process by giving the appellant an other-than-honorable discharge vice a bad-conduct discharge--addresses the continuing cost to the Navy as the post-trial processing lingers on.  She indicates that while the appellant is in a no-pay status while on appellate leave, he "will continue to receive all other benefits of military service, including health and medical care, use of commissary and the exchange, and other resources."  Id. at 2.  She goes on to point out the costs to the Navy in the assignment of free appellate-defense-counsel assistance and the review efforts that will be extended by this Court and perhaps beyond.

     These points, while valid, may work somewhat against the appellant in our consideration of the issue of the post-trial-processing delay in this case.  First, it was and continues to be the appellant's duty and responsibility to ensure that those representing his interests continue to know how to contact him, in order to be able to maximize their efforts on his behalf.  On 5 December 1997, the date of his court-martial, the appellant and his trial defense counsel executed an Appellate Rights Statement.  On the form, the appellant acknowledges that: "I understand that in order for my trial defense counsel or any successor counsel to represent me properly, I must keep counsel informed of my current mailing address."  Following that statement, in what appears to be the appellant's own hand, the following is written: "No permanent address - lived on board USS JOHN A. MOORE FFG 19."  It appears that the appellant, himself, "forfeited" his right and opportunity to play an active part in the post-trial processing of his court-martial.  

     Thus, the delay did not adversely affect the appellant's ability to have a "meaningful" review of his case, and, secondly, he has offered no evidence of having suffered any type of personal prejudice due to the processing delay.  In fact, we can infer that since he has not complained in any way, shape, or fashion, the appellant appears content with the process as is, as he continues to receive the personal and legal rights and benefits his defense counsel discussed in her clemency petition on his behalf.

     While 1,643 days from trial to the record being docketed with this Court on its face seems unreasonably excessive for this 70-page guilty-plea case, there are "factors" that "mitigate" to some extent, and they so mitigate enough to get it out of my personal shock-the-conscience-of-the-Court zone.5  These factors are: (1) the original convening command--USS JOHN MOORE (FFG 19--was decommissioned; (2) the original record of trial was lost; (3) a substitute convening authority--Commander Naval Surface Force, United States Pacific Fleet--took action on the case, after properly considering all defense-related input; (4) there is no evidence that the post-trial-processing delay in this case was intentional or motivated by any improper motive; and (5) there is no evidence that the appellant suffered any specific prejudice as a result of the post-trial-processing delay of his criminal conviction.

     Even given those factors, one might challenge their legitimate impact, given, for example, that USS JOHN MOORE was not decommissioned until almost 3 years after the appellant's court-martial.  The point is that we do not know exactly what happened and why, and never will.  At the time the post-trial events in question occurred, there was no requirement--nor is there now--for the Government to keep track of the details of post-trial-processing milestones.  To ask the Government to now to explain this on-its-face-excessive delay that reaches back in time to 1997 and involves a decommissioned ship is almost ex-post-factoesque, and not necessary in a case where the appellant has not evidenced any specific significant prejudice.     






   For the Court






   R.H. TROIDL





   Clerk of Court  

� Navy-Marine Corps Appellate Review Activity.


� See Pennsylvania v. Finely, 481 U.S. 551, 555-57 (1987).


2 "In the modern Navy, falsifying reports, records and the like is often referred to as "gundecking."  Sometimes gundecking might not be a knowing falsification, but rather just not being sure of pertinent and relevant facts and just guessing, perhaps even an "educated" guess, but a guess held out to be a fact nonetheless.  � HYPERLINK "http://www.cpf.Navy.mil/facts/customs.html" ��http://www.cpf.Navy.mil/facts/customs.html�





3 Please see my opinion in Jones, as cited above, for a more detailed discussion.  Generally, while an important, statutory and judicially-validated "right," the "right" to a "speedy" review of one's criminal conviction is not one of the constitutional bedrock rights contained in the Bill of Rights.  See United States v. Larneard, 3 M.J. 76, 79 (C.M.A. 1977).  This foundational difference affects the "attention" demanded by the nature of the "right." 


4 Nothing in this discussion should be interpreted as finding any fault whatsoever with the defense counsel's post-trial efforts on behalf of the appellant.  To the contrary, she appears to have done an outstanding job under adverse circumstances.


 


5 The primary problem with the shock-the conscience-of-the-Court consideration is that it is a subjective factor, much like the famous pornography test offered by Supreme Justice Potter: "But I know it when I see it …."  Jacobellis v. Ohio, 378 U.S. 184, 197 (1964) (Stewart, J., concurring).  Thus, while a fail-safe to ultimately protect the rights of an appellant, it offers little practical guidance to military-justice practitioners in the Fleet.    
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