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STOCKEL, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of failing to go to his appointed place of duty (two specifications), absence without leave, disobeying a noncommissioned officer, and making and uttering worthless checks (seven specifications), in violation of Articles 86, 91, and 123a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 891, and 923a [hereinafter UCMJ].   Contrary to his pleas, an officer and enlisted panel convicted appellant of robbery, in violation of Article 122, UCMJ.  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for five years, forfeiture of all pay and allowances, and reduction to Private E1.  Appellant was credited with 110 days of pretrial confinement against his approved sentence.

On 23 September 2003, the record of trial was returned to the trial judge for correction under Rule for Courts-Martial 1104(d).(  The record of trial is now before us for further review pursuant to Article 66, UCMJ.  Although appellate defense counsel submitted the case on its merits, we find that that the military judge failed to enter findings regarding the making and uttering of checks numbered 0193 and 0195 of Specification 4 of Charge III.  We will provide relief in our decretal paragraph.

BACKGROUND

In Specification 2 of Charge III, appellant was charged with making and uttering six worthless checks, to include checks numbered 193 and 195, each for a face amount of $50.00, made to “The International,” and uttered on 8 September 2000 and 9 September 2000, respectively.  In Specification 4 of Charge III, appellant was charged with making and uttering twenty worthless checks, to include checks numbered 0193 and 0195, each for a face amount of $50.00, made to “The International,” and uttered on 30 September 2000 and 2 October 2000, respectively. 

During the providence inquiry, the military judge incorrectly stated that the dates listed for checks 193 and 195 in Specification 4 of Charge III were incorrect.  The military judge further asked counsel whether there were separate checks with duplicative numbers.  The government stated that there were no checks with duplicative numbers and, at the judge’s suggestion, moved to amend Specification 4 of Charge III by changing the date for check numbered 193 [sic] from “30 September 2000” to “8 September 2000” and the date for check numbered 195 [sic] from “2 October 2000” to “9 September 2000.”  Trial defense counsel did not object to this amendment.  As the result of the amendment, appellant was charged and convicted twice with making and uttering check 193, to The International, on 8 September 2000, and twice with making and uttering check number 195, to The International, on 9 September 2000. 

After findings were announced but before sentencing, the military judge recognized that there were, in fact, two separate checks numbered 193 and 0193 - one made and uttered on 8 September 2000 and a second check made and uttered on 30 September 2000.  Additionally, the military judge recognized that there were two separate checks numbered 195 and 0195 - one made and uttered on 9 September 2000 and a second check made and uttered on 2 October 2000.  At the judge’s suggestion, again, the government moved to amend Specification 4 of Charge III, as it pertained to these checks, to the dates originally specified.  Trial defense counsel did not object to this second amendment.  The military judge, however, failed to amend his earlier findings.  Thus, no findings were entered regarding checks 0193 and 0195, as amended back to the dates originally specified.  

DISCUSSION

Rule for Courts-Martial 603(c) “permit[s] minor changes in the charges and specifications at any time before findings are announced . . . .”  (Emphasis added).  By amending Specification 4 of Charge III after announcing findings, the military judge erred.  The amendment is a nullity and, therefore, reinstates the findings of guilty as originally entered.  Reinstating the findings as originally entered, however, makes Specifications 2 and 4 of Charge III, as regards checks 193 and 195, multiplicious.  If we conclude that we can “reliably determine what sentence would have been imposed at the trial level if the error had not occurred[,]” we need not order a rehearing on the sentence in this case.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  In the interests of judicial economy, we will reassess the sentence.    

“[T]he standard for reassessment is not what sentence would be imposed at a rehearing, but rather, would the sentence have been ‘at least of a certain magnitude.”’  United States v. Taylor, 51 M.J. 390, 391 (C.A.A.F. 1999) (quoting United States v. Taylor, 47 M.J. 322, 324 (C.A.A.F. 1997)).  In curing the error through reassessment, we must “‘assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.’”  Sales, 22 M.J. at 308 (quoting United States v. Suzuki, 20 M.J. 248, 249 (C.M.A. 1985)).  For the purpose of our Sales analysis, we note that the error in this case failed to affect the fundamental facts of appellant’s criminal acts.  Additionally, the error had relatively limited effect on the maximum sentence.  Absent this error, appellant still faced more than 53 years of confinement for his remaining convictions.  Based upon the entire record and our collective experience, we conclude that we can reliably determine what sentence would have been imposed if this error had not occurred.  Accordingly, we are confident that if a rehearing on the sentence were conducted, the sentence would be of at least the same magnitude as the originally adjudged sentence.  

The matters appellant raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), warrant no comment or relief.

DECISION

Accordingly, the court affirms only so much of the finding of guilty of Specification 4 of Charge III as follows:  In that PFC Edward D. Howard, U.S. Army, did, at or near Hanau, Germany, between on or about 27 September 2000 and on or about 13 November 2000, with intent to defraud and for the procurement of lawful currency, wrongfully and unlawfully make and utter to the Flood Zone, The International, the Woodland Club, and ECN 2084 PHV BC, certain checks upon Community Bank, in words and figures as follows, to wit:  #0149, $50.00, Flood Zone, 10 October 2000; #0152, $50.00, International, 20 October 2000; #0156, $50.00, International, 25 October 2000; #0187, $50.00, Flood Zone, 27 September 2000; #0188, $50.00, International, 27 September 2000; #0189, $50.00, Woodland Club, 27 September 2000; #0190, $50.00, Flood Zone, 28 September 2000;  #0191, $50.00, International, 28 September 2000; #0192, $50.00, Flood Zone, 30 September 2000; #0194, $50.00, Flood Zone, 2 October 2000; #0196, $50.00, Woodland Club, 4 October 2000; #0198, $50.00, International, 16 October 2000; #0199, $50.00, International, 21 October 2000; #0200, $50.00, International, 22 October 2000;  #0201, $50.00, International, 28 October 2000; #0203, $50.00, International, 29 October 2000; #0204, $50.00, International, 1 November 2000; #0206, $50.00, ECN 2084 PHV BC, 13 November 2000,  then knowing that he, the maker thereof, did not or would not have sufficient funds in or credit with such bank for the payment of the said checks in full upon presentment.  

The remaining findings of guilty are affirmed.  Reassessing the sentence based upon the error noted, the entire record, and Sales, the court affirms the sentence.

Senior Judge CHAPMAN and Judge CLEVENGER concur. 







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( The record of trial was missing page 613.  The military judge issued a certificate of correction confirming that this was a mere pagination error.  Additionally, prosecution exhibit 16, a stipulation of fact, is missing from the record. The stipulation of fact, however, was read into the record.  A substantial omission renders a record of trial incomplete and raises a presumption of prejudice that the government must rebut.  Insubstantial omissions from a record of trial, such as the omission of this prosecution exhibit, do not raise a presumption of prejudice or affect that record’s characterization as a complete one.  United States v. Henry, 53 M.J. 108, 111 (C.A.A.F. 2000).  
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