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MEMORANDUM OPINION

-----------------------------------------
JOHNSON, Judge:

A military judge, sitting as a special court-martial, convicted appellant of absence without leave for a period over thirty days, in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].
  The military judge sentenced appellant to bad-conduct discharge, confinement for nine months, and forfeiture of $767.00 per month for nine months.  Pursuant to a pretrial agreement, the convening authority approved only 180 days of confinement, but otherwise approved the adjudged sentence and credited appellant with 222 days of confinement credit against the approved period of confinement.  
The case is before this court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, and the government’s reply thereto.  On 2 December 2004, we specified the following issues:
WHETHER THE MILITARY JUDGE ERRED BY:  (1) FAILING TO RESOLVE THE ISSUE OF WHETHER APPELLANT’S ABSENCE WAS TERMINATED ON 25 OCTOBER 2001 WHEN HE WAS RELEASED BY CIVILIAN AUTHORITIES WITHOUT ACTION BY THE MILITARY TO RETURN HIM TO MILITARY CONTROL; (2) FAILING TO EXPLAIN THE DEFENSE OF MISTAKE OF FACT TO APPELLANT AND EITHER ELICIT FACTS WHICH NEGATED THE DEFENSE OR REJECT THE PLEA
 AS TO THE PERIOD OF ABSENCE AFTER APPELLANT WAS RELEASED FROM CONFINEMENT; AND (3) SENTENCING APPELLANT BASED ON AN ABSENCE BEGINNING ON 18 SEPTEMBER 2001 AND ENDING ON 15 APRIL 2003.

The government concedes, and we agree, that the military judge erred by not resolving the possible mistake of fact defense raised by appellant during the providence inquiry.  We will grant appropriate relief in our decretal paragraph.
FACTS

During the providence inquiry and in the stipulation of fact, appellant admitted that he left his unit without authority on 18 September 2001 and did not return to military control until 15 April 2003.  Appellant told the military judge that, while he was absent, he was incarcerated in the Bell County jail for some traffic violations.  He said that while he was incarcerated, he was visited by his platoon leader.  Appellant explained that he filled out several documents which he understood to be separation papers because he was “going through separation” before his absence.  Appellant said that he never received a discharge certificate.  The military judge asked appellant if he knew that he needed to get proper authority before he left.  Appellant responded, “I do - I am aware of it now, Your Honor, but by me never going through the separation process, I was unaware.”  

During his unsworn statement, appellant told the military judge:

While I was AWOL, my platoon leader, First Lieutenant Welsh, visited me in Bell County.  After that visit, I thought that I would enter—that I would either be separated from the Army while I was in confinement or I would be escorted back to Fort Hood to finish my separation when my confinement ended.[
]  I was never visited by any other member of my command during my time in jail after First Lieutenant Welsh’s visit.  When I left the Bell County jail on October 25, 2001; [sic] I truly believed that I was no longer a soldier in the Army.  I thought I had been separated.  

When he was released from the Bell County jail on 25 October 2001, appellant asked the civilian authorities whether or not the military had a hold on him and was told that they did not.  The government stipulated that at this point appellant believed his separation was complete.  Appellant told the military judge that he did not find out that he was “considered AWOL” until spring of 2003.


During the sentencing argument, appellant’s trial defense counsel argued:

This is not a soldier who ran from the Army for a year and a half.  This is a soldier who wasn’t showing up to work because he didn’t think he—he was supposed to be there.  

The stipulation of fact clearly states that things happened that would have let him know that he was AWOL ordinarily, didn’t happen.  He was picked up a couple of times by the police on traffic offenses and no warrants were issued.  Basically, his entire AWOL period, this year and a half that he’s been gone—at least part of it—is not necessarily [appellant’s] fault given the chain of command’s discussion with him while he was in pretrial confinement. 

. . . . 

And we ask that you also send a message to the unit and say:  Look; If you’re going to tell a soldier that you’re going to separate him while he’s in confinement and never talk to him again, that you’re partially responsible for why he’s here today.  
DISCUSSION
“If an accused . . . after a plea of guilty sets up matter inconsistent with the plea, or if it appears that he has entered the plea of guilty improvidently . . . a plea of not guilty shall be entered in the record . . . .”  UCMJ art. 45(a).  Our superior court has made clear that a military judge’s responsibility under Article 45, UCMJ, “includes the duty to explain to a military accused possible defenses that might be raised as a result of his guilty-plea responses.”  United States v. Smith, 44 M.J. 387, 392 (C.A.A.F. 1996); see also United States v. Jemmings, 1 M.J. 414, 418 (C.M.A. 1976) (stating that “[w]here an accused’s responses during the providence inquiry suggest a possible defense to the offense charged, the trial judge is well-advised to clearly and concisely explain the elements of the defense in addition to securing a factual basis to assure that the defense is not available”); United States v. Sims, 33 M.J. 684, 686 (A.C.M.R. 1991) (stating that “if a potential defense is raised by an accused during his rendition of the factual basis of his plea or by other matters, the military judge should explain the defense to the accused and should not accept the accused’s plea of guilty unless the accused admits facts which negate the defense”); 

Rule for Courts-Martial 910(e) discussion.

It is an affirmative defense to the offense of being absent without authority if an accused had an honest and reasonable belief that he was not required to be at his unit during the period of his absence.  United States v. Timmins, 45 C.M.R. 249 (C.M.A. 1972).  Appellant’s repeated statements, indicating that he thought that upon his release from civilian confinement he had been separated from the Army, were sufficient to raise the defense of mistake of fact.  The military judge, however, never explained this defense to appellant or elicited facts which negated the defense as it pertained to the period after appellant was released from civilian confinement.  As a result, we find that the record of trial in appellant’s case contains a substantial basis in law and fact for questioning the plea.  See United Sates v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).
Accordingly, we amend and affirm only so much of the findings of guilty of The Specification of The Charge as finds that: 

In that Private Maurice Abbott, Jr., U.S. Army, did, on or about 18 September 2001, without authority absent himself from his unit, to wit:  Headquarters and Headquarters Company, 2nd Battalion, 5th Cavalry Regiment, 1st Brigade, 1st Cavalry Division, located at Fort Hood, Texas, and did remain so absent until on or about 25 October 2001.

Reassessing the sentence on the basis of the error noted, the entire record (including appellant’s prior summary court-martial convictions for a previous unauthorized absence and missing movement), and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge. All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.

Senior Judge MERCK and Judge MOORE concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant was charged with desertion terminated by apprehension.  He pled guilty to absence without leave for a period greater than thirty days terminated by apprehension.  The military judge found appellant guilty of absence without leave for a period greater than thirty days. 





� While neither appellant’s plea nor the military judge’s finding of guilty specify that this period was included within the absence, it is clear from the military judge’s explanation of the elements, her discussion with appellant during the providence inquiry, the stipulation of fact, and counsel’s arguments that the parties understood the absence to encompass the entire period from 18 September 2001 until 15 April 2003.





� In the stipulation of fact, the parties agreed that appellant held this belief.
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